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“We all feel that a great oak has fallen in the forest of our public 
life, and of our private friendships. That great oak fell, not when its 
leaves had gone and its branches were bare and it had lost its beauty, 
but it fell at the very height of its perfection, of its usefulness, and of 
its charm. It was still putting out new branches; its leaves were yet 
green; its roots struck daily deeper into the soil of our affections; 
then suddenly, in obedience to the inexorable law of life, which is 
death, it came to its beautiful end.”—Nicholas Murray Butler. (Extract 
from an address in memory of Mr. Choate, delivered before the Chamber 
of Commerce of the State of New York, June 7, 1917.) 
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Mr. Cuoare’s death less than ten years ago is so recent that it would 
be easy to forget how wide was the span of his life. He was born 
during the administration of President Jackson, only forty-three years . 
after the inauguration of George Washington, and he lived through 
nearly two-thirds of the years between that event and 1917. Some of 
the events of this long life are recounted by Mr. Root in his memorial 
of Mr. Choate, and a more detailed story may be read in two biogra- 
phies,* while the arguments and addresses which make up this volume, 
covering the years 1869 to 1917, are in themselves revelations of his 
character, activities and interests. 

Only those who have attempted to assemble the written, printed and 
recorded oral compositions, of a busy lawyer, such as was Mr. Choate, 
can understand how great is the literary output of many American 
lawyers. ‘That which can be found is only a small part of the whole, for 
many arguments and addresses are never taken down, or exist only in 
inaccessible files of the courts. Something certainly may be said for 
the assertion that lawyers are our most industrious authors. ‘The lit- 
erary quality of what is written or spoken is often very high, and sel- 
dom is uninteresting even when it is least perfect in form. Composi- 
tion is always undertaken under the stimulus of controversy, present or 
potential, and all thought is directed to concrete human situations. 
Mr. Choate, in his professional capacity, produced an enormous literary 
output, and being a public figure of great popularity, his nonprofes- 
sional were almost as numerous as his professional productions. It 
will be evident therefore that any collection of his addresses and argu- 
ments cannot be complete, but must be a selection. What that selection 
shall be is a matter on which all competent persons may differ widely. 

After much reading of the available manuscript and printed argu- 
ments and addresses of Mr. Choate, the editor came at last to a realiza- 
tion that they fell into groups which centered about events, habits, ex- 
periences, and duties in which he was deeply preoccupied and spiritually 
absorbed at various times or throughout his life. ‘These centers of inter- 


* Martin, Life of Joseph H. Choate, 2 volumes, 1920; and Strong, Joseph H. 
Choate, 1917. 
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est were, first, the human beings whom he encountered in the prosecution 
of his profession—his brother lawyers; second, the trial and argument 
of cases; third, international affairs; fourth, political and govern- 
mental affairs; fifth, successive events and occasions which challenged 
his interest as a public-spirited citizen; and, sixth, human relations as 
represented by gatherings of men and women who came together to 
dine and to talk, either for serious causes, or for sentimental reasons, or 
for nothing more than good fellowship. In each of these groups, there 
are addresses which represent interests vital to Mr. Choate; for ex- 
ample, for the first, respect for Rufus Choate, and for James C. Carter ; 
for the second, justice for General Porter and resistance to unconstitu- 
tional taxation; for the third, substitution of arbitration for war, and 
resistance to German aggression; for the fourth, opposition to boss 
rule by Tweed and Croker, and provision for good government by the 
New York Constitutional Convention; for the fifth, the founding of the 
Metropolitan Museum of Art and of the Museum of Natural History 
in New York; and for the sixth, devotion to Harvard College, to the 
New England Society, to the Pilgrims, to the Union League Club, and 
numerous other organizations. 

By mental processes stimulated by the above reflections the material 
of this book was classified, producing in the main the six groups re- 
tained. But the categories are not mutually exclusive. To those con- 
cerning lawyers (Part 1) must be added a number which appear among 
After-Dinner Speeches (Part VI); to Forensic Speeches and Arguments 
(Part II) must be added the Hague Court Addresses and those made 
from the floor in the New York State Constitutional Convention; to 
Addresses on International Affairs (Part III) must be added the Euro- 
pean war addresses found in Part V; to the Addresses on Occasions 
(Part V) must be added some of the After-Dinner Speeches, which 
were delivered on occasions of great significance. ‘These cross-sections 
of groupings are brought out in detail in the index. 

The collection and selection of the Forensic Speeches and Arguments 
was the editor’s most difficult task. It will be seen from Mr. Rowe’s 
article, which introduces Part II, that even the most notable forensic 
efforts of Mr. Choate were very numerous, and often of great length. 
An address to a jury may fill two days, be punctuated with witty and 
effective sallies, and become a tradition among lawyers, and yet, after 
twenty years, be completely lost, except for abbreviated newspaper 
accounts. Such apparently is the fate of the jury speeches in the Laid- 
law-Sage Case. But even of those that are still extant, not all could be 
printed without filling several volumes. After consultation with some 
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of Mr. Choate’s former professional associates, the selection of eight 
addresses and arguments* was made as fairly representative of the dif- 
ferent types of his forensic efforts—two famous jury speeches, an argu- 
ment in equity, a summing up before a military tribunal, an argument 
in a contempt proceeding, and three arguments before the United 
States Supreme Court. Of these, the three most notable are the argu- 
ment in the Porter Case and the two in the Income Tax Cases, in all 
three of which he was wholly successful. Whether he won or failed is 
not, however, the important point, for, although he was successful in the 
majority of the cases in which he appeared, his reputed skill in snatching 
victory out of defeat led him to be called into cases in which success 
could scarcely be hoped for. What is important is to observe his han- 
dling of the problems which confronted him. 

For the other sections of the book, selection was more ditneutt than 
collection, on account of the great bulk of material. All of his addresses 
at the Second Hague Conference and at the New York State Constitu- 
tional Convention of 1894 are included, while a generous selection has 
been made of his speeches on occasions to show the wide range of his 
interests, and from his after-dinner addresses to show his human quali- 
ties, his sympathy and the pretty play of his wit, for which he was 
justly famous. It has been truly said that he was not primarily a politi- 
cian, and this fact is borne out by the few controversial political speeches 
printed, in which he is shown not to have had an eye to vote-getting mere- 
ly, but to be crusading as a reformer, taunting his opponents and happy 
in the exercise of his wits to ridicule and overthrow them for the public 
good. His war speeches are among the most notable in the book, al- 
though, if Mr. Choate were living, he probably would not select them 
as examples of public addresses worthy of preservation. They were all 
delivered after his eightieth year, when the physical effort which they 
involved was itself a personal danger, yet they were vigorous—youth- 
ful almost—-and to the audiences who heard them, stimulating, influen- 
tial and effective. He was a leader to his last hour, and he died in the 
service of his country. 

The arguments and addresses of Mr. Choate have value to lawyer 
and layman alike, because they are examples of effective public speak- 
ing of varied types; because they reveal a real personality of historical 
significance; because the long period of his life, the wide range of 
subjects dealt with, and the diverse occasions of his speeches, give to 


* See also, Famous American Jury Speeches, edited by Frederick C. Hicks, 
1925, in which are printed Choate’s arguments in the Union Club Case and in 
the Republic (Steamship) Case. 
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the whole content of the book, by the use of the index, the character of a 
reference work; and because they throw illuminating shafts of light on 
state, national and international episodes, on the development of the 
law, on courts, judges and lawyers, on notable personages at home and — 
abroad, and on life in many of its kaleidoscopic aspects, all of which 
are materials of history. 

Of Mr. Choate as a public speaker, much has been written, and the 
memory of him by those who heard him is still vivid. All speak of a per- 
sonality which added to the mere words of his addresses an atmosphere 
and a magnetic quality which cannot be conveyed by the printed page. 
“Whatever the printed brief or the prepared address, the oral presen- 
tation was bound to be filled with new ideas, a new point of view, a 
personal emphasis,” says Mr. Rowe. Physically tall, with a relatively 
large head, plentiful hair, often somewhat tousled, handsome in features, 
but manly of line and giving an impression of health and physical 
strength, carefully but not obtrusively dressed, apt to assume careless 
‘attitudes, standing with one hand in a trousers’ pocket as he spoke, and 
with a musical voice of tenor quality, flexible, well-controlled, not loud, 
but of great carrying power, he is universally described as a pleasing 
and arresting person. 

All of the above we miss from the recorded address, but other 
qualities of the man have not been obscured by cold type. From the 
printed pages of this book stand out qualities of character which are con- 
firmed by those who knew him best. The names of these qualities make a 
pleasant catalogue: Boyishness even in manhood and old age, readiness 
of wit, love of persiflage, sympathetic humor, happiness of disposition, 
command of sarcasm without himself being out of temper, liberality 
of thought, industry, catholicity, courage, professional enthusiasm, pub- 
lic spiritedness, tenacity of purpose, friendliness, and lack of assumption 
without being afraid. Knowing full well that a reputation for wit is 
the worst forerunner of an orator, he possessed the qualities needed to 
overcome that disadvantage on occasion. It is evident from his speeches 
that postprandial oratory was for him a recreation; but confirmation 
of this conclusion was given by Mr. Chauncey Depew, after Mr. Choate’s 
death, when he said: “Mr. Choate believed, with me, that the mind 
is fresher and more capable of grasping the questions arising in one’s 
vocation or profession, if there is relief in some other direction. We 
both found that in after-dinner speaking.” 

The editorial features of this book need little comment. The forensic 
addresses and some others are supplied with explanatory statements 
and footnotes, when they are needed to put Mr. Choate’s words into a 
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proper setting. As’ far as possible, this has been done in the words 
of others, rather than in those of the editor. Interruptions by judges, 
counsel and audiences are retained when the record gave them. The 
index is intended to bring out in considerable detail the content of the 
addresses. 

Grateful acknowledgment is made to Miss Mabel Choate and to Mr. 
Joseph H. Choate for the use of material in their possession and for 
advice, direct help and sympathetic interest; to Mr. William V. Rowe 
for furnishing one of the speeches, for advice and encouragement, and 
for the use of part of his article on Mr. Choate; to Mr. Elihu Root for 
permission to reprint his Memorial of Mr. Choate; to the Princeton 
University Press for permission to reprint the Stafford Little Lectures ; 
to the Century Company for use of addresses of Mr. Choate formerly 
published by them; to the Association of the Bar of the City of New 
York for courtesies in connection with the project to prepare this work ; 
and to Miss Elsie Basset, of the Columbia University Law Library, for 
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MEMORIAL OF JOSEPH HODGES CHOATE* 


By Exiuu Roor 


JosepH HopcEes CuHoate was born in Salem, Massachusetts, January 
24th, 1832, and died at his home in the City of New York, May 14th, 
1917, in the fourth month of his 86th year. He was graduated from 
Harvard College in the class of 1852, and from the Harvard Law School 
in 1854. He was then for a year a student in the office of Leverett © 
Saltonstall of Boston, and he was admitted to the Bar of Massachusetts 
in 1855. In September of the same year he removed to New York 
City; and after passing a few months in the office of Scudder & Carter, 
he entered the office of Messrs. Butler, Evarts & Southmayd, where 
he remained for nearly three years. In the meantime, in 1856, he was 
admitted to the Bar of New York. In August, 1858, he formed a law 
partnership with Mr. W. H.)L. Barnes, subsequently a leader of the 
Bar of California; but early in the following year he returned to his 
former associates, and became a partner in the law firm of Evarts, 
Southmayd & Choate, a relation which continued throughout the entire 
professional lives of the partners. He was married in October, 1861, 
to Miss Caroline Dutcher Sterling. There were five children of the 
marriage, three sons and two daughters, of whom three survive, one 
daughter and two sons, one of whom bears his father’s name and is a 
member here. Mr. Choate was one of the founders of this Associa- 
tion, a signer of the preliminary articles by which it was created in 
December, 1869. He was President of the Association in 1888 and 
1889, President of the Bar Association of the State of New York in 
1906 to 1908, President of the American Bar Association in 1898 and 
1899, and President of the New York County ‘Lawyers’ Association. 
He was a member of the Commission of 1890 appointed by the Governor 
under legislative authority to report a revision of the judicial system of 
the State of New York. He was President of the Constitutional Con- 
vention that in 1894 framed the Constitution under which the people of 
the State still live. In: January, 1899, he, was appointed Ambassador 
from the United States to Great Britain, and he served his Country 
in that office for six years until May, 1905. On the 10th of April, 
1905, the Bar of England claimed him as a fellow of that great com- 


*Read at the Choate memorial meeting, Association of the Bar of the 
City of New York, December 20, 1907. 
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pany by electing him to be a Bencher of the Middle Temple. Upon 
his return to his home he resumed his activity at the Bar; but in 1907 
he was again made Ambassador, and the head of the Delegation 
from the United States to the Second Hague Conference, where 
he contributed an important part to the substantial advance in 
the establishment and definition of International Law and Procedure 
" accomplished by that Conference. Upon his return from The Hague he 
again resumed practice, less actively of course than in earlier years. 

In the meantime he had come to be a Doctor of Laws of Amherst, 
Harvard, Yale, Williams, Union, the University ‘of Pennsylvania, of 
McGill and Toronto, of Cambridge, Edinburgh, St. Andrews and Glas- 
gow, and a Doctor of Civil Law of Oxford. 

The forty-three years which elapsed between admission to the Bar 
in 1856 and the Embassy to Great Britain in 1899 were filled by the 
work of the pure lawyer. Neither business nor recreation nor politics 
nor any other interest diverted him from a continual and amazing 
activity in the trial and argument of causes. He was never an attorney. 
Circumstances and natural adaptation placed him from the beginning 
altogether upon the court rather than the office side of that line which 
exists in the nature of things between the duties of the barrister and 
the duties of the solicitor, and made him an advocate. 

He was wise and resourceful in counsel, continually called into 
conference for opinion and advice for the direction of conduct and 
avoidance of litigation; but the main business of his life was conflict 
at the Bar. In all branches of the law, civil and criminal, common law 
and equity, military, ecclesiastical, patent, probate, marriage and divorce, 
constitutional, international, before juries, judges at Nisi Prius, arbi- 
trators, courts martial, statutory committees and commissions, in all 
tribunals where judicial functions were to be exercised, up to the 
Supreme Court of the United States, his potent voice was heard assert- 
ing and maintaining rights for more than sixty years. He achieved the 
most brilliant and distinguished success. He was the delight of juries 
who yielded gladly to his charm, and the pride of courts who felt the 
dignity of their office enhanced by his appearance before them. His dis- 
cussion of great constitutional questions strengthened the foundations of 
our free institutions. His ‘shining example was an inspiration to the 
Bar and the despair of emulation. 

The law reports presented continually accumulating evidence of the 
most substantial basis of a lawyer’s reputation, for the reports of 
causes argued by him supported the judgment of those who heard or 
read the arguments that they exhibited a wide range of sound learning, 
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extraordinary discrimination, capacity to divine crucial questions, and 
power of effective presentation. The reports gave evidence also of an 
extraordinarily high proportion of success in the causes tried and argued, 
continuing through so long a period of years as to be conclusive proof 
of the possession of those solid qualities of advocacy which alone 
command enduring success. This great preponderance of success in 
litigation was notwithstanding the fact that for so many years of his 
life his conspicuous merit as an advocate brought to him great numbers 
of difficult and doubtful cases, in which the parties sought to overcome 
a probability of defeat by superiority of counsel. As the generations 
of the profession passed, traditions gathered about the path he had 
~ traversed,—stories of his great achievements, of brilliant attack and 
desperate defence, of wonderful cross-examination and masterful argu- 
ment, of wise and witty sayings, of humor and satire, of imperturbable 
self-possession and poise, of swift insight, of courage and audacity, 
told by judges and lawyers and jurors and court officers, were repeated 
wherever lawyers gathered, and became a part of the common pro- 
fessional knowledge of the history of the Bar. 

As he grew older in the profession, his attention as a lawyer became 
less exclusively concentrated upon the interests of particular cases, and 
was broadened in scope to include the administration of justice as a 
whole. The public duties of the Bar, the ethics of the profession, the 
lessons of its history, the inspiration of its great examples, attracted 
more of his thought as his experience increased. In his addresses as 
President of the State and National Associations of the Bar, in his 
speeches to the Bar when from time to time it met upon casual occasions, 
in the memorials read before this Association, in his speeches to the 
Constitutional Convention, in many of his formal public addresses, 
first among which stands the noble address upon the unveiling of the 
statue of Rufus Choate in the Court House in Boston, he expressed so 
clearly the underlying spirit and purpose of the American Bar, he 
represented with such cogency and command the Bar at its best of real 
devotion to justice and liberty, that the finest thought and feeling of 
the profession came to follow him, and to look to him as a leader, not 
merely because he tried causes more skilfully or argued them more 
powerfully than others; but also, because he put the power and prestige 
of his great reputation in the courtroom behind the thrust of advocacy 
for the honor and public service of the Bar as a whole. He has told 
us what his conception of advocacy was and his whole life helped 
mightily to establish that high standard. He said: 

“T maintain that in no other occupation to which men can devote their 
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lives is there a nobler intellectual pursuit or a higher moral standard 
than that which inspires and pervades the ranks of the legal profession. 
To establish justice, to maintain the rights of man, to defend the help- 
less and oppressed, to succor innocence, and to punish guilt, to aid in 
the solution of those great questions legal and conStitutional which are 
constantly being evolved from the ever varying affairs and business of 
men are duties that may well challenge the best powers of man’s 
intellect and the noblest qualities of the human heart.” 

Thus, the recognition of power and promise which he commanded 
from his seniors in the 60’s was gradually succeeded by universal 
admiration, deference, and pride in his leadership among the juniors. 
of his later years. Wherever the class consciousness of the Bar of 
New York sought expression in the comradeship of social intercourse, 
in protest against abuse, in repelling assaults upon the administration 
of justice or demands for its improvement, in concerted action upon 
any great public question, his came to be the sympathetic leadership, 
his the clear voice, the commanding authority, the unimpeachable 
representation of the noblest impulses of the profession. ‘The great 
leaders and colleagues of his early and middle life passing, from the 
stage left him alone without an equal or a rival, the most eminent, the 
most admired, and the most revered advocate and counsellor of the Bar 
not only of New York but of our Country. 

In this Country of popular self-government, however, it did not 
satisfy him to be successful in the trial of causes, or to win the respect 
and admiration of the Bar alone. To be a great American lawyer in 
the broadest sense, one must be a great Citizen, and Mr. Choate was 
that. He realized that our system of law striking its roots far back 
in the customs and struggles in which the liberties of England were 
developed, shaped by the fathers of the Republic to suit the conditions. 
of a freer life, adapted from generation to generation to meet the new 
requirements of National growth, rests always upon the foundation 
of general public conviction that it is fit and adequate to secure justice 
and to preserve individual liberty. He knew that public respect for 
law, public confidence in the judicial system through which the law is 
administered, public faith in the wisdom and rightfulness of those 
great rules of conduct which we have written into our Constitutions. 
for the limitation of official power in its relation to the life, the liberty, 
and the property of the private citizen, are essential to the maintenance 
of the most vital rights which from day to day we assert in the courts. 
He welcomed the privilege of the American lawyer not merely to in- 
sist upon the application to his client’s case of the principles of Amer- 
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ican law, but to assert and defend the principles themselves before the 
great governing body of American citizens who make and can un- 
make the law. He understood that American lawyers cannot right- 
fully be a separate body cultivating a mystery, that they ought to be 
an active part of the citizenship of the Country sharing in the forma- 
tion and expression of its opinion, in its social and political life, and 
by virtue of their special knowledge and training, leaders of opinion 
among their fellows in the community. He said to the Chicago Bar in 
February, 1898: 

“But at all times, and especially in this our day, great public duties 
await us. So long as the Supreme Court exists to be attacked and de- | 
fended, (that sheet anchor of our liberties and of our Government), ' 
so long as the public credit and good faith of this great Nation are in 
peril, so long as the right of property which lies at the root of all civil 
government is scouted and the three inalienable rights to life, to liberty 
and the pursuit of happiness which the Declaration of Independence 
proclaimed and the Constitution has guaranteed alike against the action 
of Congress and of the States, are in jeopardy,—so long will great 
public service be demanded of the Bar. 

“Let us magnify our calling. Let us be true to these great occasions, 
and respond with all our might to these great demands, so that when 
our work is done, of us at least it may be said that we transmitted our 
profession to our successors as great, as useful, and as spotless as it 
came to our hands.” 

These functions of the American lawyer Mr. Choate performed with 
unwearying interest and devotion, and with signal distinction. He re- 
ceived from his Massachusetts ancestry and brought with him from 
his old Salem home a large measure of that amazing formative power, 
which, proceeding from the few scanty settlements on the Atlantic 
shore, has moulded this vast Continent with its hundred millions of 
people according to the course of the common law, and to conceptions 
of right inspired by the spirit of Magna Charta, and of the immortal 
Declaration of rights unalienable, to secure which governments are 
instituted. 

The blood in his veins, the influences of early environment of edu- 
cation and training, the foundations of his political belief, all made 
impossible for him the conception of a free community in whose public 
affairs it was not the duty of every private citizen to take an active 
part. He took such a part as a matter of course, and with an effective- 
ness natural to his exceptional powers. His intense and instinctive 
patriotism made him keenly alive to the welfare of the Nation, and of 
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the State and City in which he lived. The strain of labor in the Courts 
never prevented him from doing his full share both in government and 
in the public movements and private enterprises, through which a dem- 
ocratic community develops the best side of its nature. 

At the age of 35 he was President of the New England Society in 
New York, the organization which for more than a century has done 
honor to the history and spirit of his race. At 41 he was President 
of the Union League Club, that institution created in the darkest days 
of the Civil War to promote, encourage, and sustain absolute and un- 
qualified loyalty to the Government of the United States. He was 
President of the Harvard Club, of the Harvard Law School Associ- 
ation, of the Century Association. For forty years before his death 
he was a Governor of the New York Hospital. He was President of 
the New York Association for the Blind. He was President of the 
State Charities Aid Association. He was one of the incorporators of 
the Metropolitan Museum of Art, and one of its Trustees for the 47 
years which followed its organization in 1870; and for many years 
before his death he was Chairman of its Law Committee, and a mem- 
ber of its Executive Committee, and Vice-President. He was one of 
the incorporators and during all its existence a Trustee of the Amer- 
ican Museum of Natural History. He was an active Trustee and the 
Vice-President of the Carnegie Endowment for International Peace, 
He was Vice-President of the Society for the Judicial Settlement of 
International Disputes. He was a member and Chairman of the Sub- 
Committee on Elections, of the Committee of 70, that Committee which 
roused the honest citizenship of New York to the rescue of the City 
from the shame of the Tweed Ring control. Hé was Honorary Presi- 
dent and an active coadjutor in the National Defence League, which 
did so much to arouse the patriotic people of our Country to realize 
the deadly peril to their liberty of possible German military domina- 
tion, and to make them understand that the time had come when 
American Institutions must be defended again by force of arms, or 
must perish. He was not a dreamer to reject the natural agency of 
political parties in popular self-government, and he did not hold him- 
self aloof from the activities of the Party which seemed to him the 
best agent of government. He never changed or wavered in his politi- 
cal allegiance. He made his first public political speech for Frémont 
in 1856, and his last for Hughes in 1916; but he conceived of a politi- 
cal Party as an organization by which many citizens agreed upon major 
questions of principle and policy may give practical effect to their 
opinions in actual government. His interest was in the public effect of 
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Party control, not in office or emoluments. His activity was in the 
leadership of opinion, not in Party management; he took little or no 
part in that. He sought no office, and he entered into no combinations. 
He held no Party office. I remember that moving some 40 years ago 
into a new neighborhood, and attending for the first time the Republi- 
can Association of the old 21st Assembly District, I found him there 
attending to his duties as a citizen; and he was there as one of the 
rank and file. He was always in the ranks. But, when the time of 
conflict came between opposing Parties or against misleading leader- 
ship in his own Party, when serious decisions were to be made by the 
instructed judgment and conscience of the people, then he was wont to 
come as a champion from the ranks with all the weapons in the armory 
of debate, with clarity of statement and destructive satire, and power 
of appeal, and charm of persuasion, against things sordid and corrupt, 
against the follies of ignorance and prejudice, against indifference and 
decadence and for the cause he deemed just, for the living spirit of 
American institutions. 

He did not reserve himself for great occasions and great efforts ; but 
gave without reserve to the everyday activities which taken together 
fill so great a part of the life of the community. In the multitude of 
gatherings half public half social through which the members of a 
community are welded together in sympathy of good fellowship and 
of opinion, he played a leading part for almost half a century. It is 
hard to understand how any man engaged in the exhausting labors of 
a crowded professional life could find the strength and resiliency of 
body and mind to make speeches in vast number at public dinners and 
luncheons and meetings for all sorts of objects, where he delighted and 
instructed the crowd year after year during his long active life; yet, 
he did so with undiminished brilliancy until the end. It would have 
been impossible but for a strong and active interest in the life of the 
world, in everything that went on in the community, and a genuine 
liking for the people among whom he lived, sympathy.with their feel- 
ings, and understanding of their characters. He was never uninterest- 
ing. His wit and humor never obscured or belittled his serious thought, 
and his serious thoughts were never dull. He richly merited the great 
fame he acquired as an after-dinner speaker. In viewing that phase of 
his activity as a whole, it is plain that he made it the means of great 
influence and useful service. He promoted causes and institutions in 
which he was interested, and inspired in the tens of thousands who 
listened to him not merely admiration and grateful remembrance, but 
respect for his authority, and acceptance of his ideas, 
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The reputation of many great lawyers is confined to their own pro- 
fession; but the wide range of his activities extended a knowledge of 
his great abilities and commanding character to the public at large, and 
brought appreciation from the general body of good citizens. To 
achieve a commanding position in the public life of this great Country 
ordinarily requires the holding of high office. The office itself cannot 
give the holder such a position, but it carries to the minds of the great 
multitude who have to form their judgments chiefly upon hearsay, a 
presumption of a right to be heard in public affairs. The presumption 
may not be justified and may fade out of existence, but it is the door of 
opportunity, and few men acquire great public consideration without it. 
Almost entirely without the aid of office, Mr. Choate acquired universal 
recognition as a great public character, a significant figure in the public 
life of his time, speaking with authority and entitled to leadership of 
opinion. This position was fully established before he was appointed 
Ambassador to Great Britain, and he was appointed to that office because 
of it. The basis of that great position was achievement at the Bar, and 
the devotion of powers trained at the Bar to the duties of a private 
‘citizen in the service of the community and the Country. 

Nature was very kind to him. She gave him a sound body, a con- 
stitution capable of enduring without injury the strain of long con- 
tinued and severe effort, and a temperament which saved him from the 
exhausting effect of worries and fears and passions and vain regrets, 
and she gave him a physical presence most impressive and attractive. 
He was tall, fully six feet in height, slender and erect in his early 
years, broad shouldered, and carrying an impression of poise and bal- 
anced strength; the leonine head was set perfectly in its place, and his 
face was luminous even in repose with the beauty of intellect and no-. 
bility of character, sublimated and manifestly active and dominant. 
His voice was clear, pleasing to the ear, and far carrying. I do not 
recall that he ever strained it, or seemed to be forcing it unduly. He 
was never oratorical even in passages of greatest force and feeling. 
His manner was dignified and courtly, but perfectly simple and un- 
affected, and it was the same everywhere and to everybody. Forty odd 
years ago, when we were in the beginnings of a friendship which has 
been for me one of the chief satisfactions and joys of life, I used to 
think that he was the most beautiful and splendid specimen of manhood 
I had ever seen. I have revised my judgment upon this; for, after the 
Declaration of War with Germany, when he knew that the manhood 
and honor of his Country had re-asserted themselves, in the benign 
and radiant face with its lines of old experience and wisdom, made 
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purer and gentler by trial and high endeavor, still alert with intelligence 
and feeling, shining with the joy of unselfish patriotism, and in: the 
massive form bowed under the weight of a noble life, there was a 
beauty surpassing that of conquering youth; and the memory of it is 
a benediction. 

His mind was strong, well balanced, and wonderfully alert and rapid 
in action. Its response to the emergencies which so continually arise 
in court was instantaneous, and apparently intuitive. Extraordinary. 
power of discrimination and a sense of material and crucial questions 
relieved him of the burden of bothering over immaterial matters, and 
enabled him to work with great ease. This faculty, combined with his 
vast experience, led some younger men who were with him as juniors 
to think that he worked very little; but that was a mistaken idea. He 
worked very hard and with great intensity, but he was happy in escap- 
ing the great mass of unnecessary work which most of us have to do. 
When he came to New York in 1855 he brought, a letter from his 
father’s cousin Rufus Choate to Mr. Evarts. He prized this letter very 
highly, and I am sure that he would not have exchanged it for any BES 
ent of nobility. I will reproduce it here: 4 

“Boston, 24 Sept., 1855. 
“My pEAR Mr. Evarrts, 

“T beg to incur one other obligation to you by introducing the bearer 
my friend and kinsman to your kindness. 

“He is just admitted to our bar, was graduated at Cambridge with 
a very high reputation for scholarship and all worth, and comes to the 
practice of the law, I think, with extraordinary promise. He has de- 
cided to enroll himself among the brave and magnanimous of your bar, 
with a courage not unwarranted by his talents, character, ambition and 
power of labor. There is no young man whom I love better, or from 
whom I hope more or as much; and if you can do anything to smooth 
the way to his first steps the feindnecs will be most seasonable and will 
yield all sorts of good fruits. 

“Most truly, 
“Your servant and friend, 
. “RUFUS CHOATE.” 

The particular expression of this letter which he valued most was 
the reference to his “power of labor”, and he never regarded as a com- 
pliment the suggestion that he reached his results without the exercise 
of that power. 

This letter points to one of the chief influences in the development 
of his character and the direction of his life. No one who has watched 
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his career and has read the address in which he paid his tribute to the 
majestic and lovable personality of Rufus Choate, can fail to be con- 
vinced that widely as they differed in temperament and in their sur- 
roundings, admiration and reverence for his great kinsman was one of 
the controlling influences of the younger life. Much as they differed, 
there was a striking resemblance in the standards of life, the intensity 
of application, the tenacity of purpose, the ardor of conflict, combined 
with the broad and kindly view, the strong sense of humor, the love of . 
literature and reliance upon its broadening and humanizing influence 
to correct the narrowing effect of exclusively professional interests, the 
‘impulse for public service and the intense love of Country: all these 
were found in both the older and the younger Choate. One was the 
spiritual successor of the other. Rtfus Choate camé to the Bar in the 
year 1823, and he continued for four years after his young relative’s 
admission. ‘Thus, for almost a hundred years these two men of the 
same name and family, products of the same influences, and inheritors 
of the same traditions and the same ideals, adorned and ennobled the 
‘American Bar, and each in his turn rose to great heights of honor and 
renown. The younger man was fortunate also in associating during 
the formative period of his career with really great leaders whose in- 
fluence tended along the same lines of development. How could there 
be broader scope or loftier spirit than he found in Mr. Evarts, the 
advocate and statesman, eloquent, philosophical, delightful companion, 
the wittiest lawyer of his time, and Mr. Southmayd, the typical solicitor, 
learned, logical, cautious, independent in judgment, stubborn in opinion, 
caustic in expression. They were not merely partners, they were 
friends, and nothing could be more delightful than the intercourse be- 
tween them. 

Our friend was enabled to use his intellectual power to the highest 
advantage by two qualities of the first importance. One was his clear 
and instinctive courage. He was wholly free from any impediment of 
timidity. ‘This quality did not impress one as being the kind of cour- 
age which overcomes fear, but, rather, as a courage which excluded 
fear. With him, no such emotion as fear seemed to exist. ‘The other 
closely allied quality was a universal and invincible cheerfulness. In 
all my varied opportunities for observation for many years, he was 
the same. I never knew him to be sullen, or sour, or bitter, or cross, 
or fretful. He strongly condemned some things and some men with 
force and picturesque expression, but never with the least tinge of 
malevolence. He had his griefs, which sank deep in his heart, but his 
buoyant spirits and high courage forbade them to control his conduct; 
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and, through them all, he presented the same bright and cheerful face 
to the world. He brought to the breakfast table always the same geni- 
al and cheery lifting of spirit which made him such a welcome guest 
at the banquet tables of New York. He was as lively and interesting 
with a dozen friends, or with one friend, as with 500, because he was 
entirely free from false pretence, and he was the same man with the 
public audience that he was with his close and private friends. He had 
a most serene and imperturbable temper. He never lost his self-pos- 
session or entire control of his powers. Safe upon this ground of | 
vantage, he took special delight in making his adversary angry, and in 
reaping the benefits. 

He was a loyal and devoted friend, as he was loyal to every cause 
he espoused, and to every case he undertook; and he left no debt of 
friendship unpaid. No trouble was too great, no labor too arduous 
for him to help a friend. His power of satire and ridicule were ter- 
rible weapons, and he used them unsparingly, always most fatally when 
he was most gentle and childlike in manner. When engaged in battle 
he used all his weapons without respect of persons, and his thrusts 
often wounded his friends at the Bar more deeply than he probably 
knew. Yet, I think he never lost a battle through friendship, or lost 
a friend through what he said or did in battle. It was impossible to 
cherish resentment against him. He fought as those gay and debon- 
naire youths of Dumas, who drew their swords with alacrity, and, re- 
joicing in their skill, fought joyously upon all suitable occasions with- 
out anger or malice, to death or victory or eternal brotherhood. Be- 
fore a jury he was a master of the art of appearing surprised, and of 
appearing indifferent; but nothing was further from his habit than 
personal display. Anyone with his appearance and talents might be 
pardoned for thinking of so agreeable a subject as his own person; but 
he never appeared to do so. He was thinking always of his object, and 
carefully studying the minds and feelings of those to whom he spoke. 
He studied his juries, his judges and his audiences with sympathetic 
insight, and his favorite method of capturing their judgment was by 
boldly invading the field of their personal experience and interest, 
making himself at home with them, and when he departed leaving his 
own ideas with his audience as a part of their household goods. He 
very seldom told a story. His wit and humor did not percolate through 
him from the gesta Romanorum, or from the pages of American 
humorists. They were the natural reaction of his own mind from his 
perception of the persons and events that surrounded him at the time. 
He was a fountain, not a conduit, of humor. His speeches were in- 
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teresting because his way of looking at men and life was fresh and 
original. 

It is quite inadequate to say that he was always cheerful and inter- 
esting. He had in him something far beyond that, which I cannot 
describe to myself better than by calling it the eternal boy in him. He 
rejoiced in life. He spurned dull care. He bubbled over with fun. 
He dearly loved a little boyish mischief. That was rather a dangerous 
faculty, but the danger gave it zest. There is an old story (I think it 
belonged to Mr. Evarts) of an American assuring an Englishman that 
Washington could throw a dollar across the Potomac because he had 
thrown a sovereign across the Atlantic. Mr. Choate would never have 
deigned to tell that ancient joke here, but when he got to England and 
before an English audience he could not resist the desire to see his 
English friends contemplating the aerial flight of their sovereign, and 
he told it I think several times. It befell me to sit near him at a famous 
St. Patrick’s Day Dinner, and he stopped at my chair and made a re- 
mark which indicated that he was having huge enjoyment with him- 
self over something he was going to say. When he suggested that the 
Irish in America should redeem poor unhappy Ireland by going home, 
he was following the same kind of boyish impulse for mischief which 
leads school boys to carry their disconcerting pranks to the limit of 
audacity. 

He had great force and nobility and purity of character. He made 
the world his debtor by great usefulness in many fields. He deserved 
and received great praise and admiration for his achievements; but, 
after all, I think it was the delightful “boy” in him that made us love 
him. It was that which joined to his other qualities made him so dif- 
ferent from ordinary men. It was that blithe spirit which gave color 
and life and light to the whole character. é 

He had something that superior intellect and character do not always 
give—he had distinction; and above all, he had charm—that inexplicable 
quality whose origins are veiled among the mysteries of life. 

Mr. Choate owed his selection as a delegate at large to the Consti- 
tutional Convention of 1894 largely to the fact that there seemed little 
probability of a Republican success in the election of 1893. He was 
so much of a free lance, his shafts of ridicule had wounded so many 
organization leaders, that in ordinary times there was little chance of 
his receiving a nomination really desired by any of the faithful. 
The Democrats were then, however, under the astute management of 
Senator Hill in control of the machinery of the State Government. 
They were in possession of the National Government also, and the in- 
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fluences which had driven the Republicans from power both in the Na- 
tion and the State seemed still to be dominant. The Republican ticket 
for 1893 was accordingly made up rather less than usual under the 
influence of a desire to distribute Party reward, and rather more than 
usual with a view to present a list of candidates who would secure all 
the chances of success possible, and whose defeat might be regarded 
with philosophy on the part of the Organization. In addition to this, 
the fact that the work of the Constitutional Convention of 1867 had 
‘been rejected by the people, and that the work of the Constitutional 
Commission of 1890 had not received sufficient popular support to 
prevent its being ignored by the Legislature, had created an impres- 
sion that the work of the proposed Convention would have no practical 
results. ‘There was accordingly little pressure for nominations to the 
Convention, and Mr. Choate’s name readily found a place at the head 
of the delegates at large as a means of giving distinction to the whole 
ticket. 

When it turned out that there had been a political revolution in the 
State, and that the Republicans had a majority of the Convention, in- 
cluding all the delegates at large, his selection as President of the Con- 
vention followed as a matter of course, and for a period of nearly five 
months during which the Convention was in session he presided in the 
most delightful and effective way. He did not trouble himself very 
much about the technical details of parliamentary procedure. He pre- 
served the substance of it of course; but he was very fond of getting 
things done, and would sometimes make the most surprising shortcuts 
to reach results,—always results, however, which would certainly have - 
been reached by the more cumbrous process of slower minds, and nev- 
er at the sacrifice of the substantial rights of the minority, and he 
always maintained his positions in such a way as to fill the souls of the 
majority with joy and command their enthusiastic support. Occasion- 
ally, when there was a heated debate, he would take the floor, and his 
speeches were always of great power and cogency. I always thought 
of the Olympians joining the fray under the walls of Troy. Two 
speeches that rest especially in my memory are: one in support of the 
new judiciary article, and one upon the public schools. There had been 
an attempt to insert in an article reported by the Committee on Edu- 
cation ‘a clause which would authorize State aid to schools under re- 
ligious control. This was regarded by some of us as dangerous in the 
highest degree, tending to break down the separation between Church 
and State, and to destroy our whole unsectarian public school system. 
The attempt succeeded in the committee of the whole; but, when the 
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article was reported to the Convention, there was a counter attack, and 
Mr. Choate left the chair, and came down to the floor, and made a fine 
and noble speech. ‘The real nature of the thing that was being done 
was made plain, and the vote was reversed, and the obnoxious provi- 
sion was defeated. 

It was my good fortune to be by his appointment Chairman of the 
Judiciary Committee of the Convention, and that position carried by 
custom the leadership of the majority on the floor of the Convention, 
so that we were obliged to be in constant conference over the business’ 
of the session. Accordingly, we took a house together near the Cap- 
itol, and kept house jointly during the entire period, and I had excep- 
tional opportunity to know about the influence which he exercised over 
the conduct of affairs. We kept open house for the members of the 
Convention, and almost every important Convention question was con- 
sidered and discussed there. He was practically a member of every 
committee, and his clear vision and sound practical sense made them- 
selves felt in every department of the Convention work through those 
personal conferences and discussions which properly play so great a 
part in shaping the judgment and directing the action of every delib- 
erative body. 

Mr. Choate’s service in the foreign affairs of the Country was of 
the highest value. When he was appointed Ambassador from the 
United States to Great Britain at the age of 67, there were several very 
serious and difficult questions between the two countries which required 
to be treated with great skill and judgment if serious controversy was 
to be prevented. The very positive defiance of Great Britain in Mr. 
Cleveland’s Venezuela message of December 1895, and the general 
expression of American feeling in support of that defiance, had cre- 
ated an atmosphere not altogether favorable to mutual concessions. 
This had been modified, but not wholly dispelled, by Great Britain’s 
discouragement of European intervention during our war with Spain, 
and by the wisdom and good sense of Mr. Hay and President McKin- 
ley on the one side and Lord Salisbury on the other during the first 
two years of the McKinley Administration. Only a few months before 
Mr. Choate’s appointment a joint High Commission established for 
the settlement of a formidable array of Canadian questions, sitting 
alternately in Canada and Washington, with Lord Chancellor Herschel 
at the head of the British section, and Vice-President Fairbanks at the 
head of the American section, had reached an impasse, and had dis- 
solved without any settlement. The chief and apparently insuperable 
obstacle which barred the Commission from settlement upon any ques- 
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tion was the deadlock over the Alaskan Boundary. ‘That was a serious 
and critical matter, because at any time a new gold discovery in the 
disputed territory was liable to bring the miners on either side of the 
line into actual hostilities, and to set all Canada and Western America 
aflame. Under the diplomacy of Mr. Choate in London and Mr. Hay 
in Washington a modus vivendi was established; and a treaty was 
made providing for the submission of the boundary questions to a 
tribunal composed of an equal number from each country charged to 
hear the evidence, and decide according to law. The tribunal sat in 
London in the year 1903, and by its judgment the controversy was 
finally determined. With that stumbling-block removed, every other 
question which was before the joint High Commission of 1898 has 
since been satisfactorily settled and disposed of. 

When Mr. Choate was appointed, the United States had just reached 
a full realization of the necessity of a canal across the Central Amer- 
ican Isthmus under American control. We were forced to that realiza- 
tion by the results of the war with Spain, the cession of Porto Rico, 
and the responsibility for the protection of Cuba, by the growth of 
population and commerce on the Pacific Coast, by the acquisition of 
Hawaii and the Philippines, by the appearance on the horizon of grave 
questions of international policy towards the Far East. It was neces- 
sary for our internal commerce and our naval protection that our 
Atlantic and Pacific coasts should be united by a ship canal under our 
control; but the way was blocked by the Clayton-Bulwer Treaty of 
1850, under which the United States and Great Britain had agreed that 
‘any such canal should be practically under a partnership of the two 
nations. The object could not be attained while that Treaty stood. 
Under the wise and highly competent diplomacy of Mr. Choate in Lon- 
don and Mr. Hay in Washington the partnership was abandoned, and 
the obstacle of the Clayton-Bulwer Treaty was removed upon the sole 
condition of equal treatment to the commerce of the world in the canal 
to be built and controlled by the United States. 

When Mr. Choate went to London, China seemed to be on the verge 
of partition by the great Powers, who had established naval and mili- 
tary stations and spheres of influence in Chinese territory, and who, 
mutually suspicious, were reaching out each for more control, in order 
to prevent other powers from acquiring it. ‘There was no escape from 
partition except by stopping that process. With partition the door for 
American trade with China would be closed, and the opportunity of 
China for liberty and self-government would disappear. America 
alone was free from suspicion, and from that vantage ground Mr. Hay 
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undertook to stop the process of partition by proposing a universal 
agreement upon the principle of the open door. Without the agree- 
ment of Great Britain effort would have been useless. It fell to Mr. 
Choate to secure that agreement from the British Government, and it 
was given cheerfully and ungrudgingly, and the principle of the open 
door was established in China. So far it has saved for China her territory 
and her opportunity to try out her experiment of self-government un- 
der Republican institutions. Incidentally, it was the relation of mu- 
tual confidence established by that-agreement, which made it possible 
for the troops of America, England, Japan, France, and Russia, to co- 
operate in the march to Pekin, and the rescue of the legations in the 
Boxer uprising in 1900. 

The diplomatic correspondence of that time shows the great part © 
Mr. Choate played in these most important affairs, and how great was 
the skill and competency he exhibited in the negotiations which they 
involved. ‘There were many other important things done,—and well 
done,—during his six years of service. Let no one suppose that -re- 
sults in the negotiation of such affairs come of themselves. They re- 
quire long and patient labor, quick perception, judgment of character, 
tact, skill, and wisdom. Incompetency is fatal. 

His service in direct relation to the people of Great Britain was per- 
haps even greater than his service in negotiation with the British Gov- 
ernment. The most important thing in the relations between modern 
democracies is the feeling of two peoples towards each other. If they 
like each other and trust each other, any question can be settled. He 
carried to Great Britain the same readiness for service, the same so- 
cial unselfishness, the same cheerful, brilliant and interesting qualities 
as a public speaker, which had made him:so admired and beloved at 
home. He accepted countless invitations to attend countless banquets 
and cornerstone layings, and. openings of institutions, and unveilings, 
and celebrations, and meetings of all kinds, and to make countless 
speeches. Ambassadorial dignity did not injure him in the slightest 
degree. He must have been often wearied, but he was never bored, for 
he really interested himself in the affairs and the characters of the 
people. He talked to them in a sympathetic way about their affairs, 
and he told them simply and interestingly about the great men of our 
history and what Americans were doing, and thinking, and feeling. He 
was clever and stimulating, and enveloped his serious thought there as 
he did here with a mantle of humor and fun. He must have kept our 
British cousins guessing for a while at first, but they soon came to 
know him, and to understand him with undiluted enjoyment. Upon 
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formal and serious occasions he delivered carefully ‘prepared address- 
es, admirable in literary form and in serious thought, on Benjamin 
Franklin, on Alexander Hamilton, on Lincoln, on Emerson and on 
John Harvard, on the Supreme Court of the United States, Education 
in America, and, appealing to the common sympathies of both coun- 
tries,—on the English Bible. He represented the people of the United 
States to the people of Great Britain for so long a period on so many 
occasions in so many ways and so delightfully, as to create an endur- 
ing impression of the highest value. We did not see then as fully as 
we see now that a good understanding between Great Britain and the 
United States was no ordinary international affair, but that these two 
nations inspired by the same ideals of individual liberty and free self- 
government were destined to fight together, and stand or fall together, 
in defense of their common liberty against the hateful dominion of 
military autocracy; and that our friend’s six years of unwearied labor 
to unite the two nations in strong ties of good understanding and kindly 
feeling was a special service to civilization. 

The selection of Mr. Choate as an Ambassador Extraordinary at the 
head of the American Delegation to the Second Hague Conference in 
1907 followed naturally upon his career at home and in Great Britain. 
No other man in the United States had shown himself possessed in so 
high a degree of so many of the qualities necessary for that service. 
He had learning without pedantry, power of expression which never 
sacrificed accuracy to rhetoric, or sense to sound, courage saved from 
rashness by quick perception and long experience, the lawyer’s point 
of view and the statesman’s point of view, the technique of forensic 
debate, and the technique of diplomatic intercourse. His brilliant suc- 
cess in the Embassy to Great Britain and the high position which he 
had acquired there had made his great reputation known to the public 
men of Europe, who at that time ordinarily knew little and cared less 
about American lawyers, so that he was able to speak at The Hague 
with great personal prestige and authority. His work at The Hague 
fully met the expectations of his Government, and fully justified his 
selection, for he became one of the great leaders of the Conference and 
held a commanding position in its deliberations, and under him the 
whole American delegation worked together with admirable team play. 
If any part of his work were selected for special praise, it should be 
his addresses upon the immunity of private property at sea, on Inter- 
national Arbitration and on the establishment of an International Court 
of Justice, all of which show very strikingly how much this Country 
lost when New York failed to send Mr. Choate to the United States 
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Senate in 1897. ‘The events of the Great War have tended to obscure 
in most minds the value of the things done in The Hague Conferences ; 
but that is only because the irresponsible brute force of Germany and 
her allies has thrown over the whole world the dark shadow of a revolt 
of barbarism against modern civilization. Notwithstanding the fact 
that all the rules of international law declared or agreed upon in The 
Hague Conferences have been flouted and broken and ground to pow- 
der, during the past three years, and notwithstanding that the idea of 
a peaceable settlement for international disputes seems for the moment 
to have slipped back into the company of idle dreams, yet the declara- 
tions and agreements of those Conferences took many fundamental 
principles and rules of the law of nations out of the obscurity of inac- 
cessible treaties and conflicting text writers, and made them a distinct 
and known basis on which the world has rendered its judgment of con- 
demnation upon the conduct of Germany ayd her allies. And when 
modern civilization re-asserts its control,—as it is sure to do,—the 
community of nations seeking to regulate its affairs so that peace rath- 
er than war may be normal, will inevitably make its starting point from 
the platform established by Mr. Choate and his colleagues at the Sec- 
ond Hague Conference. A multitude of plans for the re-organization 
of the world after the war have been appearing continuously ever since 
the war began. Most of them settle everything except the difficulties ; 
but they are all alike in one respect. Their postulates are identical with 
the conclusions reached by the Second Hague Conference on questions 
which had been doubtful and controverted. 

But the greatest of all the services which Mr. Choate rendered to his 
Country in his long and useful life was at the close, when he realized 
—as he did very soon after the beginning of the war—that the inde- 
pendence and liberty of the United States were threatened less im- 
mediately but not less certainly than those of England and France, by 
the German grasp for military dominion. With all the vigor and strong 
conviction of youth he abandoned the comfortable leisure to which 
the ninth decade of his life entitled him, and threw himself with en- 
thusiasm into the task of making his Countrymen see as he saw the 
certain dangers that lay before them, and the duty that confronted 
them to rouse themselves and act, for the preservation of their own 
liberties and the liberties of the world. With voice and pen he pressed 
his appeal with all the authority of his great reputation, with the wis- 
dom of his experience, the power of an intellect undimmed, of a heart 
still warm, with the intensity of a great and living patriotism. When 
that appeal and the appeal of others who thought and felt with him 
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were answered, and the great decision was made that committed a 
slowly awakening people to struggle and sacrifice for the preservation 
of the institutions which he had defended all his life, a great relief and 
joy possessed him. He was made Chairman of the New York Com- 
mittee for the reception of the Commissions from England and France 
under Balfour and Viviani and Marshal Joffre, who came to America 
after the declaration of war to confirm and help to make immediately 
practical and effective the new league of Democracy for the war against 
autocracy. It was his part to lead the people of his own City in a 
reception of our new Allies, so generous and warm-hearted as to strike 
the imagination of the people of all three countries. 

He met the French Commission and then the British Commission. 
He welcomed them in our behalf with gracious and impressive hospi- 
tality. He rode with them through the streets thronged with cheering 
crowds, and shared with them the respect and homage accorded to the 
significant and representative figures of that great and unique occa- 
sion. He attended all the,receptions and banquets, and public and 
private entertainments, by day and by night, which attended their vis- 
its. Daily and sometimes twice, and sometimes three times a day, he 
made public addresses, appropriate and dignified, and full of interest 
and deep feeling. Huis adequate representation filled his own people 
with pride, and aroused their patriotism and their noblest qualities, and 
he impressed our guests with confidence and satisfaction. 

When the final service of the crowded week was finished, at the Ca- 
thedral of St. John the Divine on Sunday, the thirteenth of May, he 
bade Mr. Balfour good-bye with the words “Remember, we meet again 
to celebrate the victory”, and with stout and cheerful heart he bore the 
burden of his years to his home to meet the physical reaction that he 
had been warned was inevitable; and in a few hours the great heart 
filled with the impulses of noble service and with love of Country and 
liberty and justice, ceased to beat. He had given his life for his 
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James Coolidge Carter was born at Lancaster in the State of Massa- 
chusetts, on October 14th, 1827, and died in New York City, February 
14th, 1905—his life covering a period of seventy-seven years and four 
months, just two-thirds of the existence of the Government of the 
United States. He thus lived during the administration of twenty of 
our twenty-five Presidents. In this single lifetime our country grew 
from twenty-four States, with 12,000,000 of people, to forty-five, with 
80,000,000 and 10,000,000 more in our conquered dependencies—made 
material progress such as no equal period of the world has witnessed in 
any country, and became a world power ready and able to take a just 
and leading part in international affairs—Mr. Carter, coming into life 
with no advantages whatever but his own natural gifts stimulated by 
poverty and the spur of necessity, grew with the growth of the coun- - 
try and by sheer force of brains and character, had become at the time 
of his death one of her best known and most valued citizens, the ac- 
knowledged leader of the great profession of the law, foremost among 
its 110,000 votaries—and exercising a wide and powerful influence 
for good among the people of his time. Such a career is no accident, 
and it is interesting to recall as briefly as possibly the steps by which: 
he rose from obscurity to national and international distinction. 

When I entered Harvard College in 1848, Mr. Carter, who had al- 
ready been there for two years, was a very marked man among the 
three hundred students who then constituted the entire community of 
that little college. To very commanding abilities he added untiring 
industry, and to lofty character most pleasing manners, a combination 
which made him easily foremost. He was filled with an honorable 
ambition, and took all the prizes, and not content with perfection in the 
college curriculum, he took an interest in the public questions of the day,,. 
and cultivated the art of public speaking with discriminating assiduity. 
Like all the young men of that day he was a devoted admirer of Mr. 
Webster, who did more than any other man to kindle the patriotism: 
and arouse the national spirit of the younger generation, and I always 
thought that he modeled himself upon that noble example in style, in 
expression and in the mode of treating every question that arose. In- 
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deed in his last years I regarded him as the last survivor of the 
Websterian School. Dr. Storrs, who died some years before him, was 
another example of that noble school, and if he had followed the law 
as he began it, he would have been just such another lawyer as Carter, 
and his most formidable rival. 

From lack of means, Mr. Carter found it a hard struggle to get 
through college, and even to enter it. For this reason he came two 
years late, having, I believe, engaged in some commercial employment 
to enable him to efter. He did not hesitate to avail himself of the 
generous aid of an admiring fellow townsman who recognized his great 
qualities, and meant that they should not be lost to the world. Just as 
Rufus Choate once told me, that it would be better to borrow the money 
for your college education at ten per cent. compound interest than not 
to get the education at all. 

Well, seeing his manifest ability, his spirited and attractive person- 
ality, and his sympathetic interest in all our college affairs, we all rec- 
ognized him as our leader. \He exercised a potent influence upoti all 
his companions. He was made Class Orator at Commencement—and 
entered upon life with assured prospects of success. But still the lack 
of means was an obstacle to his immediate entrance upon the profession 
of the law, to which he looked forward as the only one possible for 
him. I believe that he never had a thought of any other occupation in 
life. So, upon graduating he betook himself to teaching as a necessary 
means to that great end. 

It is interesting to read the letter which Judge Willard Phillips, a 
great jurist and author of the leading work on marine insurance gave 
him to the gentleman in New York who had applied to him to recom- 
mend a teacher in his family. The letter bears date June, 1850, just 
before he graduated. It says :— 

“The young gentleman who has been spoken with for instructor in 
your family is Mr. James C. Carter of Lancaster, Mass., a member of 
the Senior Class. He can teach all the branches of English educa- 
tion and the classics, he is, as Professor Pierce assures me a thoroughly 
educated, talented, accomplished, sensible and pleasing young gentle- 
man, of good principles and high morals.” 

How many of us have had our first steps in life smoothed by just 
such letters! 

At the same time that he took this engagement for a year’s service as 
a teacher in the summer of 1850, he entered the office of Kent & Davies 
as a student, but his attendance there was only nominal. This firm was 
composed of Henry E. Davies, afterwards Chief Judge of the Court 
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of Appeals, and William Kent, the son of the Chancellor, who had 
been at one time a Circuit Judge, before the adoption of the Constitu- 
tion of 1846. He always spoke of Judge Davies with great respect and 
esteem, but he simply loved Judge Kent, of whom he always spoke to 
me in terms of unbounded affection and admiration. 

He remained in New York teaching till the autumn of 1851, when 
he entered the Dane Law-School at Harvard and remained there three 
terms till the spring of 1853—so that I was with him there again for 
six months, and had full opportunity to observe that the same qualities 
which had made him so distinguished in college, to which was now 
added an unbounded enthusiasm for the law, made him still a leading 
and commanding spirit among his new associates. 

What an impression he had left at the office in New York, in spite 
of his scanty attendance there, appears from the fact that in February, 
1853, Mr. Davies visited the Law School and said that he had come 
on to see Mr. Carter—that his firm of Kent & Davies was about to 
dissolve—that he was going to take Henry J. Scudder as junior part- 
ner and wanted Mr. Carter to come to him as managing clerk. Mr. 
Carter accepted the position, and was soon after admitted to the Bar 
in New York. In 1854, Mr. Davies withdrew, to become Corporation 
Counsel, and the firm of Scudder & Carter was formed, with whom it 
was my good fortune to study the Code in the following year. This 
firm under its successive organizations of Scudder and Carter, Carter 
and Ledyard, Carter, Rollins and Ledyard, and Carter, Ledyard and 
Milburn has occupied a great place in the annals of the profession in 
New York. 

‘But the firm of Scudder and Carter started in 1854 substantially 
as a new firm, and Mr. Carter instead of deriving any special benefit 
from it at the outset in his career at the Bar, had to make his own way 
there. It served as a good personal introduction to the profession, by 
whom he was received in that cordial and hospitable spirit which, when 
our Bar was smaller, was more characteristic of it. 

He made no brilliant debut in the courts as Mr. Evarts had done in 
the celebrated Monroe Edwards case. He was not plunged at once 
into a great volume of business as some of us were who joined as 
juniors, old and long established firms, the elder members of which 
were already overworked. He had to paddle his own canoe and work 
his way up stream. But slowly and surely on a solid basis of work 
well done, he advanced step by step, and soon came to be recognized 
by his seniors-at the Bar, by such men as Daniel Lord and O’Conor 
and Cutting and William M. Evarts and William Curtis Noyes, as a 
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young man who must be reckoned with, and as a foeman likely to be 
worthy to meet them in any cause. 

From the first he aimed at nothing short of perfection in everything 
that he undertook, and as his ideals were high, and his conscience su- 
preme, this involved an amount of labor and self absorption seldom if 
ever exceeded. In those days he had but few social duties or pleasures 
to distract him from minding the main chance, success on the forensic 
side of the profession, and to that he was able and eager to devote all 
his energies of mind and body. I know of no lawyer whose success 
was more fairly earned or more thoroughly deserved, or less derived 
from adventitious sources or external aid. By his own might he work- 
ed his way to the front. Let me try very briefly to trace the personal 
qualities which were the weapons by which he won the victory. For 
I have known personally all the lawyers in New York who for the last 
fifty years have one after another been foremost among us—and no 
two of them were alike. 

Well, he had a very sound mind in a very sound body. But those 
-are the common and necessary requisites of any measure of success. 
His mental endowments were of a very superior and splendid quality, 
and he appreciated his own intellectual powers and revelled in the ex- 
ercise of them. Thinking, which to most of us is a painful and tire- 
some process, he delighted in, and pursued it as a most fascinating 
game. His mind was of a decidedly philosophical turn, fond of con- 
sidering and solving all the problems of human society and progress— 
and the reasoning powers which in most of us are dwarfed or twisted, 
in him were naturally and fully developed. Logic as a pastime was as 
acceptable to him as golf or bridge is to the average man to-day. 

He was undoubtedly extremely ambitious—but his ambition was of 
a very high order and made of the sternest kind of stuff. He would 
not stoop to conquer and disdained to climb by unworthy means. His 
nature was robust and his disposition combative, so that he loved the 
contests of the forum and its triumphs and trophies were a great joy 
to him. He eagerly seized the palm of victory, but with him it was 
always palma non sine pulvere, and always fairly won. 

His conscience was clear as crystal, and never went back on him, as 
it sometimes does on men whose mental vision is less clear than his. 

Absolute independence was the controlling feature of Mr. Carter’s 
mind and character. It marked and guided his whole conduct, pro- 
fessional, public and personal. He must act on his own carefully ma- 
tured judgment no matter with whom or with what it brought him in 
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conflict—and he had the courage which naturally accompanies such 
independence of character. 

He was not without a large share of self-assertion, and yet was one 
of the most unselfish of men. 

Imbued with a high sense of public duty, and most ardently patriotic, 
he studied with keen interest public questions as they arose from time 
to time, and was ever willing to give his fellow citizens the benefit of 
his opinion, but he never sought office and never allowed his interest 
in public affairs to distract him for a moment from the pursuit of his 
chosen profession, well knowing what a jealous mistress the law is. 

His power of labor was prodigious, and as he had given no hostages 
to fortune in the shape of wife and children, he was always ready and 
able to serve his clients and the cause of justice with relentless devotion. 

By nature warm hearted and magnanimous, he was one of the most 
loyal and persistent of friends, and in spite of his contentious life, 1 
never heard of his having an enemy. THe was too just and generous 
for that. 

These excellent mental, moral and physical endowments, were the 
effective instruments by which he worked his way to fame and fortune. 

His professional conduct and habits were just what you would have 
expected from such a character. He honored and magnified his pro- 
fession, and fully recognized the debt which, as Lord Bacon says, we 
all owe to it. He scorned all mean and trifling arts, and relied solely 
on the merits of his cause and his own prowess in maintaining it. 

He had a unique habit when he had embarked in a cause, of first 
convincing himself of its justice, before he undertook to convince 
court, or jury, or adversary. He was very far from limiting himself 
to causes that he thought he could win, or to such as were sound in 
law or right in fact. No genuine advocate that I know of has ever 
done that. He recognized and maintained the true relation of the 
advocate to the courts and the community, that it is a strictly profes- 
sional relation, and that either side of any cause that a court may hear, 
the advocate may properly maintain. For him newspaper clamor had 
no terrors. He realized that the newspaper is accuser, judge and ex- 
ecutioner, all in one, but for all-that he could and did maintain the un- 
popular side of a controversy with the same zeal and fidelity, as if the 
whole press were backing his client’s claims. As his fame increased 
he was called, like the leading physicians, into the most grave and criti- 
cal cases—and I have no doubt that he lost in the long run more cases 
than he won: But having once undertaken the conduct of a case he 
made a careful study of it to try to build upon the facts a theory con- 


JAMES COOLIDGH CARTER Qi. 


sistent with his own sense of right and justice, which he might fairly 
and earnestly present to the favorable consideration of the court—and 
in this he generally succeeded—and having once convinced himself, he 
could apply all the clearness, force and earnestness of which he was 
master to.convince the tribunal, whether court or jury. 

He had such reliance on his own judgment, and confidence in his 
own opinion, that when he had once found the theory satisfactory to 
his own mind, on which he ought to present the cause, he never changed 
or departed from it, no matter what arguments the other side might 
present, or what decisions the court might make as the cause pro- 
gressed ; and even when the court of last resort had pronounced against 
him, he bowed to the law which the court by reason of its power had 
declared, but still maintained the theory which by the power of his 
reason he had evolved in the case. This forensic habit often gave to 
his weaker adversaries, who could tack and trim their sails as the ju- 
dicial breezes changed, an apparent advantage. He would present his 
case on the first and second appeal, more strongly and more forcibly, 
of course, but it was always the same view of the same case, and we 
knew exactly where and how we should have to strike to meet it. 
This absolute .eliance on his own judgment sometimes led him to 
underrate the force of his opponent’s position. He regarded and treat- 
ed the propositions of his adversary as “notions,” and was surprised 
and indignant when they commanded the approval of the Court. 

In another respect, also, he sometimes in the arena exposed to his 
adversary a vulnerable flank. So masterly was his independence of 
mind and character, that he was not always willing to admit or to recog- 
nize the binding force of precedents, however numerous, which failed 
to run the gauntlet of his own reasoning powers. One of his favorite 
maxims was, that nothing was finally decided until it was decided 
right, and so no amount of so-called authorities was sufficient to dis- 
suade him from maintaining the contrary view. 

So earnest and zealous and well sustained was his advocacy, that he 
sometimes presented the appearance of seeming to drive the court, 
which a weak judge would resent, and take refuge in his power to de- 
cide, while a strong judge would lock horns with him on the spot. 

Mr. Carter’s forensic character was a most interesting one to study, 
and it was always hard to say in the particular case whether those 
features, which seemed to give his adversary an advantage, were ele- 
ments of strength or of weakness. But on the whole, he grew to be 
the most formidable advocate, in both the State and Federal courts, 
and was, I think so recognized throughout the country. 
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My judgment of him in this respect is confirmed by a review of the 
cases in which he was constantly engaged. They were mostly leading 
cases of great difficulty, magnitude and danger, involving the severest 
responsibility, and challenging the best powers of the advocate. A 
mere list of their titles recalls their overwhelming importance, and the 
prodigious labor that must have been involved in their preparation and 
argument. In all the important branches of the law, he seemed to be 
equally at home. Great maritime and commercial causes, great rail- 
road controversies and, above all, great constitutional cases were con- 
stantly engrossing his attention and taxing his powers. His sense of 
duty and justice to his clients was shown, not only by his exhaustless 
labors in their behalf, but by the extreme moderation of his fees and 
charges. We used sometimes to think that in his careful consideration 
for his clients, he hardly did justice to the profession; and in this 
respect, by the great weight of his reputation and example, rather low- 
ered the standard which we, with a more realizing sense of the wants 
of life, desired always to see highly advanced. But as long as lofty 
character, commanding abilities, and loyalty to the profession and to 
the truth constitute just and abiding claims to the admiration of lawyers 
and of laymen, we shall always be proud of his leadership and grate- 
ful for his example. A nobler model, on which young advocates may 
mould their careers, cannot be found in legal annals. 

Early in his professional career, Mr. Carter’s splendid talents and 
faculties attracted the special attention of the great leaders of that day, 
and particularly of Mr. Charles O’Conor, who was pre-eminent among 
them, not merely for profound erudition, but also for an experience 
seldom equalled, in all branches of the law, for his keen and subtle 
learning, and for his supreme contempt of all shams and false pre- 
tences in the way of the profession. He saw in Mr. Carter a kindred 
spirit, and a junior upon whom he could rely for thoroughness equal 
to his own—for inexhaustible power of labor, and for absolute devo- 
tion to any cause which he undertook, and they soon became co-labor- 
ers in several causes of unique magnitude, importance and difficulty. 
Probably no lawyer then at the bar was so exacting of himself or of his 
juniors in the preparation and trial of a cause as Mr. O’Conor, and 
Mr. Carter fully satisfied his most strenuous demands. In the great 
cause of the City against Tweed, to establish the claims of the City. 
for that long series of deep-laid frauds and peculations by which, 
through a period of many years, it had been robbed of millions—a trial 
which extended through several weeks and involved an examination 
of the most complicated system of thefts which had been exposed by the 
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ingenious researches of Governor Tilden; the combined powers of Mr. 
Peckham, Mr. Carter and Mr. O’Conor were drawn upon to their 
utmost to unravel the tangled skein. 

Mr. Carter’s intimate and constant association with Mr. O’Conor, 
and laboring with him through many years had a marked and lasting 
effect upon the younger man—as such associations generally do have. 
The modes of thought and study, the absolute thoroughness, the ex- 
- haustless research, the style of speech, and even the modes of utter- 
‘ ance, and expression of feature and mode of gesticulation of the young- 
er man carried always a suggestion of his great senior. Of course, it 
was only an unintended and unconscious resemblance—for Mr. Carter 
was a much broader and fuller man than Mr. O’Conor, much more 
highly and generally educated, and more full of sympathy and senti- 
ment—a bigger hearted man and built on a larger scale. And yet, 
what he thus insensibly imbibed or absorbed from Mr. O’Conor did 
strongly characterize his forensic conduct and style, and lent much 
force and emphasis to his bearing in court—and always recalled an 
impression of the great Irish’ advocate. 

Before the trial of the Tweed case, another tremendous cause, still 
more laborious, absorbing and exciting had arisen,—The Jumel Will 
Case, and in this, in all its various forms from beginning to end, Mr. 
Carter and Mr. O’Conor were constantly associated, and bore between 
them the whole brunt and burden of the arduous contest. It involved 
not only the most difficult and diverse questions of law that called for 
great learning and study, but issues of fact of a highly dangerous and 
complicated character: questions of pedigree, marriage, paternity and 
consanguinity—dependent for their solution upon old and doubtful 
documents and papers, upon the fading memory of aged witnesses, up- 
on history and tradition, and upon gatherings from the border line of 
evidence—all appealing strongly to the imagination as well as to the 
reason of the advocate; and there is no doubt that to this whole range 
of study and preparation, and to the final success in the case, Mr. 
Carter contributed, at least, his full share. 

. But he paid a bitter penalty for these splendid achievements and 
triumphs, for, taken with his own regular practice, which was already 
large, this additional burden proved too much for even his marvellous 
power of labor, and it ended in a truly tragical catastrophe. The ex- 
citing trial of the Jumel case attracted great popular interest, and en- 
gaged the attention of Judge Shipman and a jury in the United States 
Circuit Court for many weeks. The long hours of every day in court 
were a constant nervous strain, and the longer hours of every night 
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were protracted vigils of labor ;—with an utter disregard of the com- 
monest laws of health, even of the universal rule that the only cure 
for fatigue is rest—so that the wonder was that mere flesh and blood 
could stand it as long as they did. 

Mr. O’Conor was a rule unto himself, and reversed the usual cus- 
tom, taking himself the opening of the case and throwing the summing 
up upon his junior so that Mr. Carter, in the true spirit of the advocate, 
was in his own mind summing up the case every minute from the first 
word of the first witness to the last word of the last, and all the while 
defying the demands of nature for regular food, sleep and repose. 
His part was splendidly performed, but when the fatal morning of the 
closing argument arrived, and Mr. Carter arose to address the jury, 
after a few halting words it was manifest that nature could go no 
further, and he collapsed upon the spot, so that Mr. O’Conor, whose 
physique seemed to be made of gutta-percha and steel springs, had to 
take his place and sum up the case himself. But with the true grit 
and pluck that characterized him, he persevered, after a temporary 
recovery, in the trial of the Tweed case, and conducted a vast mass 
of litigation for the City besides, which resulted in a more disastrous 
breakdown, and for a period of nearly three years he appeared no 
more at the Bar or in New York. All his unique power of labor had 
disappeared—he was incapable of the least exertion, and his friends 
who saw him in the interval hardly dared hope that he would re-appear 
in the arena whose contests were so dear to him. 

But his splendid constitution contained such reservoirs of strength 
and such living springs of vigor that in 1880, after three years of com- 
plete retirement, he came once more upon the scene, fully armed and 
equipped and ready for new contests. In truth, his long period of 
retirement and repose seemed to have renewed and invigorated all his 
powers. So that he entered upon another twenty years of professional 
achievement of the very highest order and dignity, which he sustained 
with new and constant safeguards of repose and sport and exercise, 
the neglect of which had so nearly proved fatal to him before. 

From 1880 to 1900 his employment in the courts, State and Fed- 
eral, was constant in causes of the greatest magnitude and importance, 
a mere enumeration of which demonstrates that he was all the while a 
most potent factor in the development of the law and the settlement of 
momentous constitutional questions. The most important of these were 
Langdon vs. The Mayor, which determined the respective rights of the 
City and of the riparian proprietors in the extension of the dock lines of 
both rivers; The Nebraska Rate Case; ‘the cases of The North River 
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Sugar Refining Company, and The Aqueduct Case; the Income Tax 
Case ;*The Tilden Will; The Joint Traffic Case and the Trans-Missouri 
Case ;—and these alone involved an amount of labor and study that is al- 
most appalling. But his vigor seemed rather to increase with his years, 
and he was more than adequate to all the demands upon him. 

All these great and conspicuous cases conducted with exquisite pro- 
fessional skill, with unfailing courage and courtesy, and with all the 
eloquence that earnest conviction and ever youthful enthusiasm could 
arouse, established his fame as a lawyer throughout the country, on a 
basis as nearly imperishable as any lawyer’s ever can be. But his 
employment in 1893, as one of the chief counsel of the United States 
before the Tribunal established by the Treaty with Great Britain for 
the settlement of the long vexed Behring Sea dispute in regard to the 
Seal Fisheries—and the characteristic manner in which he performed 
that great service, gave him an international reputation of the highest 
value. He was associated with Edward J. Phelps and Frederic R. 
Coudert, and to oppose them Great Britain, as she always does on such 
occasions, selected her best, in the persons of Sir Charles Russell and 
Sir Richard Webster, both afterwards Lord Chief Justices of Eng- 
land under the names of Lord Russell of Killowen and Lord Alver- 
stone. Both of those gentlemen have often expressed to me their pro- 
found appreciation and admiration of Mr. Carter’s ability and forensic 
faculties, as displayed in that great international cause, and their warm 
friendship for him, which grew out of their protracted and intimate 
acquaintance with him in the course of it—in which he showed himself 
as the great lawyer and gentleman. The contestants were admirably 
matched, but the balance of the cause was most unequal, for our 
counsel had to rest their case upon the claim of property right in the 
seals, accruing to the United States from their being bred upon the 
Pribiloff Islands which we had acquired from Russia as part of the 
Alaska purchase, and our consequent right and duty to protect them 
wherever found on the high seas, to the extent that we might replevy 
them at the South Pole, and by force prevent any interference with 
them by vessels of other nations pursuing the business of pelagic seal- 
ing. The authority for the first proposition at common law was of the 
most meagre character, while there had certainly been no international 
agreement to the second proposition. 

Great Britain relied upon the universally established doctrine of the 
freedom of the seas, and upon the proposition that the right of fishing 
on the high seas could not be interfered with except by the common 
consent of nations restraining the right, 
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We certainly had the strongest moral grounds for claiming the pro- 
tection of the herd of seals from destruction, on our own account and 
on account of the world at large—and if the case could have been de- 
cided upon what ought to have been international law, our contention 
would have been more hopeful—indeed irresistible. 

It was just the case for the exercise of Mr. Carter’s characteristic 
qualities and methods in their very finest and highest forms. It fell 
to his lot in the division of labor between our counsel to open the case, 
which he did in a most exhaustive and eloquent argument of seven 
days. ‘The preparation which this involved was incredible—for his 
argument contained an exhaustive history of the controversy, a com- 
plete narrative of Russian and American rule in. Behring Sea for near- 
ly a hundred years, an exploration of the habits of seals and of seal 
fishing during the entire period, a discussion of the principles of in- 
ternational law bearing nearly or remotely on the subject of dispute, 
the origin and growth of the right of property, particularly in animals, 
and the interpretation and effect of all treaties and regtilations bearing 
upon the questions involved. It is needless to say that after months of 
toilsome preparation, Mr. Carter came to the argument with a theory 
of the case which, to his own mind, was absolutely irresistible, and 
pressed it upon the Tribunal with an eloquence, earnestness and force 
which even he had never equalled, that his splendid gifts of imagina- 
tion and illustration were brought into play with graphic power, and 
that if we could have won the case by demonstrating what international 
law ought to have been, and what expediency, humanity and civiliza- 
tion demanded in the particular case, it was more than demonstrated. 
His argument, like all his arguments at the Bar from the beginning, 
was extremely dignified and pitched upon a very lofty plane of morals 
and right. But he was storming an impregnable citadel, when he 
sought to diminish the freedom of the seas without the warrant of an 
international agreement to that effect. It is greatly to be regretted that 
his labors could not have resulted in an effective agreement between 
the nations to that effect, so far as pelagic sealing was concerned, for 
the herds have already nearly vanished from the Islands, and the in- 
dustry, most useful under proper limits, has been well nigh destroyed. 

The time prescribed to me will hardly permit even an allusion to the 
great services rendered by Mr. Carter in maintaining by precept and 
example the dignity of the profession, and its protection from every- 
thing unworthy, in preserving the common law in its integrity as the 
basis and method of our jurisprudence, and rescuing it from the 
destructive assaults of the wholesale codifier; in his constant and 
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courageous warfare against everything that looked like corruption in 
the courts or in the profession; in his active participation in the 
‘foundation of this Association, as the bulwark of a sound and pure 
administration of justice; in his service again and again as its Presi- 
dent, and in his persistent and successful efforts at all times to keep 
it up to the mark, and to achieve Es its instrumentality the lofty 
objects of its founders. 

It is melancholy to think how fast the memory of all this splendid, 
service and achievement, of which I have given such a meagre and 
inadequate sketch, is fading away.: He had for the last six or seven 
years of his life retired absolutely from the practice of his profession, 
so that to the younger members of the Bar his face and figure, which 
had once been so familiar in the courts, were almost unknown. 

But in these years of retirement rendered necessary by constant 
threats of a return of the malady which had once laid him so low, 
he was never idle. He enjoyed these years in the heartiest manner, 
spending a large part of each of them in outdoor life and sports 
which he had learned to love so well, and to value so highly, as the 
only safeguards of declining health. But all the while his heart 
and mind were intent upon a great work, which he has left as a 
legacy to the profession, and which, if I am not mistaken, will long 
perpetuate his reputation as a jurist. 

In a course of carefully prepared lectures on the philosophy of the 
law, which I have had the privilege of reading, completed just before 
his death, and intended to be delivered at the Harvard Law School, 
he has embodied the rich fruits of his ripe experience and learning, 
of which it will be an enduring monument. He has explored and 
portrayed the whole history of human conduct, in support of his 
favorite theory that law instead of being a “command” as defined 
by Austin, and other distinguished writers upon the subject, is en- 
tirely the growth of custom and of public opinion, that the common 
law as developed by English and American courts is the wisest and 
safest form of administering justice, and best adapted to the ever 
changing needs and exigencies of human society, and that all attempts 
to substitute in its place a rigid and crystallized codification in any 
form, must necessarily fail of their object. In this effort he has gar- 
nered up all the wealth of learning, of imagination, of common sense 
and of foresight, which in his long and busy life, devoted to his 
divine mistress, he had made his own. It is delightful to think that 
this masterpiece of legal literature, practically perfect as it came from 
his hand, will transmit some knowledge of the man to future genera- 
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tions, when all the great controversies in which he was engaged have 
lost their interest and been forgotten. 

I have necessarily refrained from enlarging at all upon the spotless 
purity and manly independence of his public life and of its great and 
beneficent influence upon the thought of his Time—and of those 
charming and endearing traits of personal character, which made him 
so beloved in life and so lamented in death by all who had the great 
privilege of knowing him. 
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ADDRESS DELIVERED AT THE UNVEILING OF HIS STATUE IN THE 
Court House 1n Boston, Ocroper 15, 1898 


I deem it a very great honor to have been invited by the Suffolk 
Bar Association to take part on this occasion in honor of him who 
still stands as one of the most brilliant ornaments of the American 
Bar in its annals of two centuries. Bearing his name and lineage, 
and owing to him, as I do, more than to any other man or men—to 
his example and inspiration, to his sympathy and helping hand—what- 
ever success has attended my own professional efforts, I could not 
refuse the invitation to come here to-day to the dedication of this 
statue, which shall stand for centuries to come, and convey to the 
generations who knew him not some idea of the figure and the features 
of Rufus Choate. Neither bronze nor marble can do him justice. 
Not Rembrandt himself could reproduce the man as we knew and 
loved him—for until he lay upon his death-bed he was all action, the 
“noble, divine, godlike action” of the orator—and the still life of art 
could never really represent him as he was. 

I am authorized, at the outset, to express for the surviving children 
of Mr. Choate their deep sense of gratitude to the generous donor of 
this statue of their honored father, and their complete appreciation of 
the sentiment which has inspired the city and the court to accept it 
as a public treasure, and to give it a permanent home at the very 
gates of the Temple of Justice, at whose shrine he worshipped. They 
desire also to express publicly on this occasion their admiration of the 
statue itself, as a work of art, and a faithful portrait, in form and 
feature, of the living man as he abides in their loving memory. The 
City of Boston is certainly indebted to Mr. French for his signal 
skill in thus adding a central figure to that group of great orators whom 
its elder citizens once heard with delight—Webster, Choate, Everett, 
Mann, Sumner and Garrison. In life, they divided the sentiments and 
applause of her people. In death, they share the honors of her 
Pantheon. 

It is forty years since he strode these ancient streets with his majes- 
tic step—forty years since the marvellous music of his voice was heard 
by the living ear—and those of us who, as students and youthful 
disciples, followed his footsteps, and listened to his eloquence, and 
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almost worshipped his presence, whose ideal and idol he was, are 
already many years older than he lived to be; but there must be a 
few still living, and present here to-day, who were in the admiring 
crowds that hung with rapture on his lips—in the courts of justice, in 
the densely packed assernbly, in the Senate, in the Constitutional Con- 
vention, or in Faneuil Hall consecrated to Freedom—and who can 
still recall, among life’s most cherished memories, the tones of that 
matchless voice, that pallid face illuminated with rare intelligence, the 
flashing glance of his dark eye, and the light of his bewitching smile. 
But, in a decade or two more, these lingering witnesses of his glory and 
his triumphs will have passed on, and to the next generation he will be 
but a name and a statue, enshrined in fame’s temple with Cicero and 
Burke, with Otis and Hamilton and Webster, with Pinkney and Wirt, 
whose words and thoughts he loved to study and to master. 

Many a noted orator, many a great lawyer, has been lost in oblivion in 
forty years after the grave closed over him, but I venture to believe 
that the Bar of Suffolk, aye, the whole Bar of America, and the 
people of Massachusetts, have kept the memory of no other man alive 
and green so long, so vividly and so lovingly, as that of Rufus Choate. 
Many of his characteristic utterances have become proverbial, and 
the flashes of his wit, the play of his fancy and the gorgeous pictures 
of his imagination are the constant themes of reminiscence, wherever 
American lawyers assemble for social converse. What Mr. Dana so 
well said over his bier is still true to-day: “When as lawyers we meet 
together in tedious hours and seek to entertain ourselves, we find we do 
better with anecdotes of Mr. Choate, than on our own original re- 
sources.” The admirable biography of Professor Brown, and his 
arguments, so far as they have been preserved, are text books in the 
profession—and so the influence of his genius, character and conduct 
is still potent and far reaching in the land. 

You will not expect me, upon such an occasion, to enter upon any 
narrative of his illustrious career, so familiar to you all, or to under- 
take any analysis of those remarkable powers which made it possible. 
All that has been done already by many appreciative admirers, and has 
become a part of American literature.. I can only attempt, in a most 
imperfect manner, to present a few of the leading traits of that mar- 
vellous personality, which we hope that this striking statue will help 
to transmit to the students, lawyers and citizens who, in the coming 
years, shall throng these portals. 

How it was that such an exotic nature, so ardent and tropical in 
all its manifestations, so truly southern and Italian in its impulses, and 
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at the same time so robust and sturdy in its strength, could have been 
produced upon the bleak and barren soil of our northern cape, and nur- 
tured under the chilling blasts of its east winds, is a mystery insoluble. 
Truly, “this is the Lord’s doing, and it is marvellous in our eyes.” 
In one of his speeches in the Senate, he draws the distinction between 
“the cool and slow New England men, and the mercurial children of 
the sun, who sat down side by side in the presence of Washington, to 
form our more perfect union.” If ever there was a mercurial child of 
the sun, it was himself most happily described. I am one of those 
who believe that the stuff that a man is made of has more to do with 
his career than any education or environment. ‘The greatness that 
is achieved, or is thrust upon some men, dwindles before that of 
him who is born great. His horoscope was propitious. The stars 
in their courses fought for him. The birthmark of genius, distinct 
and ineffaceable, was on his brow. He came of a long line of pious 
and devout ancestors, whose living was as plain as their thinking 
was high. It was from father and mother that he derived the flame of 
intellect, the glow of spirit and the beauty of temperament that were 
so unique. 

And his nurture to manhood was worthy of the child. It was “the 
nurture and admonition of the Lord.’ From that rough pine cradle, 
which is still preserved in the room where he was born, to his premature 
grave at the age of fifty-nine, it was one long course of training and 
discipline of mind and character, without pause or rest. It began with 
that well-thumbed and dog’s-eared Bible from Hog Island, its leaves 
actually worn away by the pious hands that had turned them, read 
daily in the family from January to December, in at Genesis and out 
at Revelations every two years; and when a new child was born in 
the household, the only celebration, the only festivity, was to turn 
back to the first chapter, and read once more how “in the beginning 
God.created the heaven and the earth,” and all that in them is. ‘This 
Book, so early absorbed and never forgotten, saturated his mind and 
spirit more than any other, more than all other books combined. It 
was at his tongue’s end, at his fingers’ ends—always close at hand 
until those last languid hours at Halifax, when it solaced his dying medi- 
tations. You can hardly find speech, argument or lecture of his, 
from first to last, that is not sprinkled and studded with biblical ideas 
and pictures, and biblical words and phrases. To him the book of Job 
was a sublime poem. He knew the Psalms by heart, and dearly loved 
the prophets, and above all Isaiah, upon whose gorgeous imagery he 
made copious drafts. He pondered every word, read with most sub- 
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tle keenness, and applied with happiest effect. One day coming into 
the Crawford House, cold and shivering—and you remember how he 
could shiver—he caught sight of the blaze in the great fireplace, and 
was instantly warm before the rays could reach him, exclaiming, “Do 
you remember that verse in Isaiah, ‘Aha! I am warm. I have seen the 
fire’?” and so his daily conversation was marked. 

And upon this solid rock of the Scriptures he built a magnificent 
structure of knowledge and acquirement, to which few men in America 
have ever attained. History, philosophy, poetry, fiction, all came as 
grist to his mental mill. But with him, time was too precious to read 
any trash; he could winnow the wheat from the chaff at sight, almost 
by touch. He sought knowledge, ideas, for their own sake, and for 
the language in which they were conveyed. I have heard a most 
learned jurist gloat over the purchase of the last sensational nevel, 
and have seen a most distinguished bishop greedily devouring the 
stories of Gaboriau one after another, but Mr. Choate seemed to need 
no such counter-irritant or blister, to draw the pain from his hurt mind. 
Business, company, family, sickness—nothing could rob him of his 
one hour each day in the company of illustrious writers of all ages. 
How his whole course of thought was tinged and embellished with the 
reflected light of the great Greek orators, historians and poets; how 
Roman history, fresh in his mind as the events of yesterday, supplied 
him with illustrations and supports for his own glowing thoughts and 
arguments, all of you who have either heard him or read him know. 

But it was to the great domain of English literature that he daily 
turned for fireside companions, and really kindred spirits. As he 
said in a letter to Sumner, with whom his literary fraternity was at 
one time very close: “Mind that Burke is the fourth Englishman,— 
Shakespeare, Bacon, Milton, Burke ;” and then in one of those dashing 
outbursts of playful extravagance, which were so characteristic of him, 
fearing that Sumner, in his proposed review, might fail to do full 
justice to the great ideal of both, he adds: “Out of Burke might be 
cut 50 Mackintoshes, 175 Macaulays, 40 Jeffreys and 250 Sir Robert 
Peels, and leave him greater than Pitt and Fox together.” In the 
constant company of these great thinkers and writers he revelled, and 
made their thoughts his own; and his insatiable memory seemed to 
store up all things committed to it, as the books not in daily use are 
stacked away in your public library, so that at any moment, with 
notice or without, he could lay his hand straightway upon them. What 
was once imbedded in the gray matter of his brain did not lie buried 
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there, as with most of us, but grew and flourished and bore fruit. 
What he once read he seemed never to forget. 

This love of study became a ruling passion in his earliest youth. To 
it he sacrificed all that the youth of our day—even the best of them 
—consider indispensable, and especially the culture and training of the 
body; and when we recall his pale face, worn and lined as it was 
in his later years, one of his most pathetic utterances is found in a 
letter to his son at school: “I hope that you are well and studious, and 
among the best scholars. If this is so, I am willing you should play 
every day till the blood is ready to burst from your cheeks. Love 
the studies that will make you wise, useful and happy when there shall 
be no blood at all to be seen in your cheeks or lips.” He never rested 
from his delightful labors—and that is the pity of it—he took no 
vacations. Except for one short trip to Europe, when warned of a 
possible breakdown in 1850, an occasional day at Essex, a three days’ 
journey to the White Mountains was all that he allowed himself. 
Returning from such an outing in the summer of 1854, on which it 
was my great privilege to accompany him, he said “That is my entire 
holiday for this year.” So that when he told Judge Warren so play- 
fully that “The lawyer’s vacation is the space between the question put 
to a witness and his answer,” it was of himself almost literally true. 
Would that he had realized his constant dream of an ideal cottage in the 
old walnut grove in Essex, where he might spend whole summers with 
his books, his children and his thoughts. 

His splendid and blazing intellect, fed and enriched by constant study 
of the best thoughts of the great minds of the race, his all-persuasive 
eloquence, his teeming and radiant imagination whirling his hearers 
along with it, and sometimes overpowering himself, his brilliant and 
sportive fancy, lighting up the most arid subjects with the glow of sun- 
rise, his prodigious and never-failing memory, and his playful wit, al- 
ways bursting forth with irresistible impulse, have been the subject of 
scores of essays and criticisms, all struggling with the vain effort to 
describe and crystallize the fascinating and magical charm of his 
speech and his influence. 

But the occasion and the place remind me that here to-day we have 
chiefly to do with him as the lawyer and the advocate, and all that 
I shall presume very briefly to suggest is, what this statue will mean 
to the coming generations of lawyers and citizens. 

And first, and far above his splendid talents and his triumphant elo- 
quence, I would place the character of the man—pure, honest, de- 
livered absolutely from all the temptations of sordid and mercenary 
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things, aspiring daily to what was higher and better, loathing all that 
was vulgar and of low repute, simple as a child, and tender and sym- 
pathetic as a woman. Emerson most truly says that character is far 
above intellect, and this man’s character surpassed even his exalted in- 
tellect, and, controlling all his great endowments, made the consummate 
beauty of his life. I know of no greater tribute ever paid to a suc- 
cessful lawyer, than that which he received from Chief Justice Shaw 
—himself an august and serene personality, absolutely familiar with 
his daily walk and conversation—in his account of the effort that was 
made to induce Mr. Choate to give up his active and exhausting prac- 
tice, and to take the place of Professor in the Harvard Law School, 
made vacant by the death of Mr. Justice Story—an effort of which 
the Chief Justice, as a member of the corporation of Harvard, was the 
principal promoter. After referring to him then, in 1847, as “the 
leader of the Bar in every department of forensic eloquence,” and 
dwelling upon the great advantages which would accrue to the school 
from the profound legal learning which he possessed, he said: “In 
the case of Mr. Choate, it was considered quite indispensable that he 
should reside in Cambridge, on account of the influence which his genial 
manners, his habitual presence, and the force of his character, would be 
likely to exert over the young men, drawn from every part of the 
United States to listen to his instructions.” 

What richer tribute could there be to personal and professional worth, 
than such words from such lips? He was the fit man to mould the 
characters of the youth, not of the city or the State only, but of the 
whole nation. So let the statue stand as notice to all who seek to 
enter here, that the first requisite of all true renown in our noble pro- 
fession—renown not for a day or a life only, but for generations—is 
Character. 

And next I would point to it as a monument to self discipline; and 
here he was indeed without a rival. You may search the biographies 
of all the great lawyers of the world, and you will find none that 
surpassed, I think none that approached him, in this rare quality 
and power. The advocate who would control others must first, last and 
always control himself. “Every educated man,” he once said, “should 
remember that ‘great parts are a great trust,” and, conscious of his 
talents and powers, he surely never forgot that. You may be certain 
that after his distinguished college career at Dartmouth—first always 
where there was none second—after all that the law school, and a 
year spent under the tuition of William Wirt, then at the zenith of his 
fame, could lend to his equipment, and after five years of patient 
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study in his office at Danvers, where he was the only lawyer, he 
brought to the subsequent actual practice of his profession an out- 
fit of learning, of skill and research, which most of us would have 
thought sufficient for a lifetime; but with him it was only the begin- 
ning. His power of labor was inexhaustible, and down to the last 
hour of his professional life he never relaxed the most acute and search- 
ing study, not of the case in hand only, but of the whole body of the law, 
and of everything in history, poetry, philosophy and literature that 
could lend anything of strength or lustre to the performance of his 
professional duties. His hand, his head, his heart, his imagination were 
‘never out of training. Think of a man already walking the giddy 
heights of assured success, already a Senator of the United States from 
Massachusetts, or even years afterwards, when the end of his pro- 
fessional labors was already in sight, schooling himself to daily tasks 
in law, in rhetoric, in oratory, seeking always for the actual truth, and 
for the “best language” in which to embody it—the “precisely one 
right word” by which to utter it—think of such a man, with all his 
ardent taste for the beautiful in every domain of human life, going 
through the grinding work of taking each successive volume of the 
Massachusetts Reports as they came out, down to the last year of his 
practice, and making a brief in every case in which he had not been 
himself engaged, with new researches to see how he might have pre- 
sented it, and thus to keep up with the procession of the law. Verily, 
“all things are full of labor; man cannot utter: the eye is not satisfied 
with seeing, nor the ear filled with hearing.” 

So let no man seek to follow in his footsteps, unless he is ready to 
demonstrate, in his own person, that infinite work is the only touch- 
stone of the highest standing in the law, and that the sluggard and the 
slothful who enter here must leave all hope behind. 

Again we hail this statue, which shall stand here as long as bronze 
shall endure; as the fit representative of one who was the perfect em- 
bodiment of absolute loyalty to his profession, in the highest and largest 
and noblest sense; and, if I might presume to speak for the whole 
American Bar, I would say that in its universal judgment he stands 
in this regard pre-eminent, yes, foremost still. Truly, he did that pious 
homage to the Law which Hooker exacted for her from all things in 
Heaven and Earth, and was governed by that ever-present sense of debt 
and duty to the profession of which Lord Bacon spoke. He entered her 
Courts as a High Priest, arrayed and equipped for the most sacred 
offices of the Temple. He belonged to the heroic age of the Bar, and, 
after the retirement of Webster, he was chief among its heroes. He 
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was the centre of a group of lawyers and advocates, the ablest and the 
strongest we have known, by whose aid the chief tribunal of this 
ancient commonwealth administered justice so as to give law to the 
whole country. Such tributes as Loring and Curtis and Dana lavished 
upon his grave can never wither. Each one of them had been his con- 
stant antagonist in the great arena, and each could say with authority: 

—— “Experto credite, quantus 

In clypeum assurgat, quo turbine torqueat hastam.” 

One after the other, they portrayed in words not to be forgotten his 
fidelity to the Court, to the client and to the law, his profound learning, 
his invincible logic, his rare scholarship and his persuasive eloquence, 
his uniform deference to the Court and to his adversaries—and more 
and better than all these—what those specially interested in his memory 
cherish as a priceless treasure—his marvellous sweetness of temper, 
which neither triumph nor defeat nor disease could ruffle, his great and 
tender and sympathetic heart which made them, and the whole bench 
and bar, love him in life, and love him still. 

He magnified his calling with all the might of his indomitable powers. 
Following the law as a profession, or, as Judge Sprague so justly said, 
“as a science, and also as an art,” he aimed always at perfection for its 
own sake, and no thought of money, or of any mercenary consideration, 
ever touched his generous and aspiring spirit, or chilled or stimulated 
his ardor. He espoused the cause of the poorest client, about the 
most meagre subject of controversy, with the same fidelity and en- 
thusiasm as when millions were at stake, and sovereign States the 
combatants. No love of money ever planted the least root of evil 
in his soul; and this should not fail to be said in remembrance of him, 
in days when money rules the world. 

His theory of advocacy was the only possible theory consistent with 
the sound and wholesome ‘administration of justice—that, with all 
loyalty to truth and honor, he must devote his best talents and attain- 
ments, all that he was, and all that he could, to the support and en- 
forcement of the cause committed to his trust. It is right here to 
repeat the words of Mr. Justice Curtis, speaking for himself and for 
the whole Bar, that “Great injustice would be done to this great and 
eloquent advocate, by attributing to him any want of loyalty to truth, 
or any deference to wrong, because he employed all his great powers and 
attainments, and used to the utmost-his consummate skill and eloquence, 
in exhibiting and enforcing the comparative merits of one side of the 
cases in which he acted. In doing so he but did his duty. If other 
people did theirs, the administration of justice was secure.” 
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fis name will ever be identified with trial by jury, the department 
of the profession in which he was absolutely supreme. He cherished 
with tenacious affection and interest its origin, its history and its great 
fundamental maxims—that the citizen charged with crime shall be pre- 
sumed innocent until his guilt shall be established beyond all reasonable 
doubt; that no man shall be deprived by the law of property or repu- 
tation until his right to retain it is disproved by a clear preponderance 
of evidence to the satisfaction of all the twelve; that every suitor 
shall be confronted with the proofs by which he shall stand or fall; 
that only after a fair hearing, with full right of cross-examination, and 
the observance of the vital rules of evidence, shall he forfeit life, 
liberty or property, and then only by the judgment of his peers. 

Regarding these cardinal principles of Anglo-Saxon justice and 
policy as essential to the maintenance of liberty and of civil society, he 
stood as their champion 


“with spear in rest and heart on flame,” 
| 


sheathed in the panoply of genius. 

To-day, when we have seen a great sister republic on the verge 
of collapse for the violation of these first canons of Freedom, we may 
justly honor such a champion. 

But he displayed his undying loyalty to the profession on a still 
higher and grander scale, when he viewed and presented it as one 
of the great and indispensable departments of Government, as an 
instrumentality for the well-being and conservation of the State. 
“Pro clientibus saepe; pro lege, pro republica semper.” 

I regard the magnificent argument which he made on the judicial 
tenure in the Constitutional Convention of 1853 as the greatest single 
service which he ever rendered to the profession, and to the Common- 
wealth, of which he was so proud. You will observe, if you read it, 
that it differs radically in kind, rather than in degree, from all his other 
‘speeches, arguments and addresses. 

Discarding all ornament, restraining with careful guard all tendency 
to flights of rhetoric, in clear and pellucid language, plain and unadorn- 
ed, laying bare the very nerve of his thought, as if he were addressing, 
as no doubt he meant to address and convince, not alone his fellow dele- 
gates assembled in the Convention, but the fishermen of Essex, the 
manufacturers of Worcester and Hampden, and the farmers of 
Berkshire—all the men and women of the Commonwealth, of that 
day and of all days to come—he pleads for the continuance of an ap- 
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pointed judiciary, and for the judicial tenure during good behavior, as 
the only safe foundations of justice and of liberty. 

He draws the picture of “a good judge profoundly learned in all 
the learning of the law;” “not merely upright and well intentioned ;” 
“but the man who will not respect persons in judgment;’’ standing 
only for justice, “though the thunder should light upon his brow,” 
while he holds the balance even, to protect the humblest and most 
odious individual against all the powers and the people of the Com- 
monwealth; and “possessing at all times the perfect confidence of the 
community, that he bear not the sword in vain.” He stands for the 
existing system which had been devised and handed down by the 
Founders of the State, and appeals to its uniform success in produc- 
ing just that kind of a judge; to the experience and example of 
England since 1688; to the Federal system which had furnished to the 
people of the Union such illustrious magistrates; and finally to the 
noble line of great and good judges who had from the beginning pre- 
sided in your courts. He then takes up and disposes of all objections 
and arguments drawn from other States, which had adopted an elec- 
tive judiciary and shortened terms, and conclusively demonstrates that 
to abide by the existing constitution of your judicial system was the 
only way to secure to Massachusetts forever “‘a government of laws 
and not of men.” 
| It was on one of the red-letter days of my youth that I listened to 
that matchless argument, and, when it ended, and the last echoes of 
his voice died away as he retired from the old Hall of the House of 
Representatives, leaning heavily upon the arm of Henry Wilson, all 
crumpled, dishevelled and exhausted, I said to myself that some virtue 
had gone out of him—indeed some virtue did go out of him with every 
great effort—but that day‘it went to dignify and ennoble our profes- 
sion, and to enrich and sustain the very marrow of the Commonwealth. 
If ever again that question should be raised within her borders, let that 
argument be read in every assembly, every church and every school- ° 
house. Let all the people hear it. It is as potent and unanswerable 
to-day, and will be for centuries to come, as it was nearly half a century 
ago when it fell from his lips. Cling to your ancient system, which 
has made your Courts models of jurisprudence to all the world until 
this hour. Cling to it, and freedom shall reign here until the sunlight 
shall melt this bronze, and justice shall be done in Massachusetts, though 
the skies fall. 

And now, in conclusion, let me speak of his patriotism. I have 
always believed that Mr. Webster, more than any other one man, 
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was entitled to the credit of that grand and universal outburst of 
devotion, with which the whole North sprang to arms in defense 
of the Constitution and the Union, many years after his death, when 
the first shot at Fort Sumter, like a fire bell in the night, roused them 
from their slumber, and convinced them that the great citadel of their 
liberties was in actual danger. Differ as we may and must as to his 
final course in his declining years, the one great fact can never be 
blotted out, that the great work of his grand and noble life was the 
defense of the Constitution—so that he came to be known of all men 
as its one Defender—that for thirty years he preached to the listening 
nation the crusade of nationality, and fired New England and the whole 
North with its spirit. He inspired them to believe that to uphold and 
preserve the Union, against every foe, was the first duty of the citizen; 
that if the Union was saved, all was saved; that if that was lost, all 
was lost. He moulded better even than he knew. It was his great 
brain that designed, his flaming heart that forged, his sublime elo- 
quence that welded the sword, which was at last, when he was dust, to 
consummate his life’s work, and make liberty and Union one and in- 
separable forever. 

And so, in large measure, it was with Mr. Choate. His glowing 
heart went out to his country with the passionate ardor of a lover. 
He believed that the first duty of the lawyer, orator, scholar was to her. 
His best thoughts, his noblest words, were always for her. Seven 
of the best years of his life, in the Senate and House of Representa- 
tives, at the greatest personal sacrifice, he gave absolutely to her serv- 
ice. On every important question that arose, he made, with in- 
finite study and research, one of the great speeches of the debate. 
He commanded the affectionate regard of his fellows, and of the watch- 
ful and listening nation. He was a profound and constant student of 
her history, and revelled in tracing her growth and progress from 
Plymouth Rock and Salem Harbor, until she filled the continent from 
sea to sea. He loved to trace the advance of the Puritan spirit, with 
which he was himself deeply imbued, from Winthrop and Endicott, 
and Carver and Standish, through all the heroic periods and events 
of colonial and revolutionary and national life, until, in his own last 
years, it dominated and guided all of Free America. He knew full 
well, and displayed in his many splendid speeches and addresses, 
that one unerring purpose of freedom and of Union ran through her 
whole history; that there was no accident in it all; that all the genera- 
tions, from the Mayflower down, marched to one measure and followed 
one flag; that all the struggles, all the self-sacrifice, all the prayers and 
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the tears, all the fear of God, all the soul-trials, all the yearnings for 
national life, of more than two centuries, had contributed to make the 
country that he served and loved. He, too, preached, in season and 
out of season, the gospel of Nationality. He was the faithful disciple of 
Webster, while that great Master lived, and, after his death, he bore 
aloft the same standard and maintained the same cause. Mr. Everett 
spoke nothing more than the truth, when he said in Faneuil Hall, while 
all the bells were tolling, at the moment when the vessel bringing home 
the dead body of his lifelong friend cast anchor in Boston Harbor: 
“Tf ever there was a truly disinterested pariot, Rufus Choate was that 
man. In his political career there was no shade of selfishness. Had he 
been willing to purchase advancement at the price often paid for it, 
there was never a moment, from the time he first made himself felt and 
known, that he could not have commanded anything that any party had 
to bestow. But he desired none of the rewards or honors of success.” 

He foresaw clearly that the division of the country into geographical 
parties must end in civil war. What he could not see was, that there 
was no other way—that only by cutting out slavery by the sword, could 
America secure Liberty and Union too—but to the last drop of his 
blood, and the last fibre of his being, he prayed and pleaded for the 
life of the nation, according to his light. Neither of these great patriots 
lived to see the fearful spectacle which they had so eloquently depre- 
cated. But when at last the dread day came, and our young heroes 
marched forth to bleed and die for their country—their own sons among 
the foremost—they carried in their hearts the lessons which both had 
taught, and all Massachusetts, all New England, from the beginning, 
marched behind them, “carrying the flag and keeping step to the music 
of the Union,” as he had bade them, and so I say, let us award to 
them both their due share of the glory. 

Thus to-day we consign this noble statue to the keeping of posterity, 
to remind them of “the patriot, jurist, orator, scholar, citizen and 
friend,” whom we are proud to have known and loved. 
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RICTEOK DEH ENRYI DANA 


ApprEss ON Dana as A LAWYER AND CITIZEN, DELIVERED AT THE 
EXERCISES IN SANDERS ‘T'HEATRE, CAMBRIDGE, MASS., UNDER THE 
AUSPICES OF THE CAMBRIDGE HisTorRIcAL SOCIETY, CELEBRATING 
THE ONE HUNDREDTH ANNIVERSARY OF nis BirtH, Ocroser 20, 
dO Tic 


I regarded it as a great honor to be asked to prepare a paper about 
Richard H. Dana, as a lawyer and citizen, for the celebration of the 
centenary of his birth. 

He has been dead for thirty-four years, and sleeps in the old 
Protestant cemetery at Rome in company with Shelley and Keats 
in a land which he loved to visit and where his closing years were 
spent. ¢ 

At such a distance of time the professional life and work of any 
lawyer, however distinguished, ceases to be of general interest unless 
connected with events which have become historical and of surpassing 
human interest. Fortunately for Mr. Dana, his active professional 
and public life of twenty-five years embraced the period of the Civil 
War and the thrilling events which preceded and followed it, and he 
was able to render signal services to.the state and the nation which 
ought never to be forgotten. 

The unusual fame which he had acquired as a very young man 
by the publication of “Two Years Before the Mast,” which still reads 
like a romance and a companion-piece to “Robinson Crusoe,” and the 
publication of the “Seaman’s Friend,” which naturally followed it, 
necessarily brought him a sort of maritime practice when he was 
admitted to the bar and opened a law office in 1841 at the age of 
twenty-six. 

He had just married, was without independent means, and had 
every incentive, as he had abundant ability, to take a leading place 
in the profession for which his keen intelligence, his habits of pro- 
found thought, and his soaring ambition naturally fitted him. There 
was another thing which doubtless stimulated his hope and desire 
for the rapid advance in professional and public affairs, which might 
well have been expected from his brilliant talents and his undisputed 


* Other speakers were Professor Bliss Perry, whose subject was Dana as 
a Man of Letters, and Moorfield Storey, who spoke on Dana as an Anti- 
slavery Leader. \ 
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ability. He was justly proud of his distinguished lineage, which ran 
back into colonial days. Several of his direct ancestors, whose names 
can be found in the Harvard Catalogue, had taken part in the public 
life of New England. His grandfather, Francis Dana, had been a 
delegate from Massachusetts to the Continental Congress, had signed 
the Articles of Confederation, had been appointed minister to Russia 
during the Revolutionary War, and after the adoption of the Constitu- 
tion was for fifteen years Chief Justice of Massachusetts. There 
were, also, in the maternal line of his ancestry two colonial governors 
and a signer of the Declaration of Independence. 

It cannot be denied, however, that he had a certain fastidiousness 
of manner which kept him aloof from the ordinary run of men. He 
had a natural liking for the best company, which he always frequented, 
and no desire to cultivate miscellaneous acquaintances, none of the 
hail-fellow-well-met to everybody, which naturally tends to promote 
a young man’s rapid advancement in the profession or in public life. 
But for all that he had a genuine enthusiasm for popular liberty and 
equality under the law, and an abiding faith in government of the 
people, by the people, and for the people, as it was advocated by 
Lincoln. 

I doubt, too, whether he had that all-absorbing love of the law 
which is necessary to a highly sustained professional career. He 
loved to travel, and was particularly fond of the society of superior 
men and women. He evidently had a strong liking for public life, 
and an ambition for high office, which he was admirably qualified 
to fill, so that he followed the law rather as a means of livelihood 
than as an exalted vocation to which he could devote all his strong 
and manly qualities, and strive for success in it as though there 
were no other object worth living for. 

His personal devotion to Washington Allston, who had married 
his father’s sister, was strikingly characteristic, and I think he derived 
from Allston some of his habits of thought and of action. 

Allston, besides being a great artist, was a man of rare and delicate 
and sensitive personality, quite likely to impress strongly a high-toned 
youth like Dana. 

The latter says of him in his Journal: “He says that if things 
go on as they promise now that ‘in eighty years there will not be 
a gentleman left. in the country.’ He says that the manners of 
gentility, its courtesies, its deferences, and graces are passing away 
from among us. Whether they pass away or no, he is a good specimen 
of them. Born of a distinguished family in Carolina, and educated 
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in the feelings and habits of a gentleman, with a noble nature, a 
beautiful countenance, and a graceful person, what else could he be?” 

And on the occasion of Allston’s sudden death, he takes leave 
of him in these words: “The exquisite moral sense, the true spir- 
ituality, the kindliness and courtesy of heart as well as of manner, the 
corresponding external elegance, the elevation above the world and the 
men and things of it, where have these ever been so combined before ?” 
And the same question might well be asked about Mr. Dana. 

His own early and even precocious literary success had some- 
thing, I think, to do with shaping his subsequent life. It gave him 
an easy footing in the society and friendship of the best men, such 
as Mr. Webster, Judge Story, George Ticknor, Charles Francis Adams, 
Franklin Dexter, Charles Sumner, George S. Hillard, and others who 
were the leaders of New England life, and he stood well with them 
all. Indeed, literature must have been his first love, which was 
evinced by his signal success in that direction even before he came 
of age, and by his devotion in later years to the company of those 
choice and kindred spirits ‘and men of letters who composed the 
famous Saturday Club. 

Mr. Horace Mann he did not altogether like; and no wonder, for 
there could hardly be two more opposite natures than theirs. When 
Mann was at the head of the Board of Education, he proposed to 
Mr. Dana that the Board of Education should publish his “Two Years 
Before the Mast” if he would practically rewrite it to suit Mr. Mann’s 
practical ideas, and his account of their interview at which the matter 
was discussed is most amusing. It ended in Mr. Dana positively 
refusing to make any substantial changes in the book, and Mr. Mann 
being contented with nothing less than changes which would entirely 
destroy its character. 

Too strenuous labor, after he reached the age of forty-five, seems 
frequently to have overtaxed Mr. Dana’s strength. Up to that time 
he had a remarkable buoyancy and vigor which had been splendidly 
fortified by his two years at sea. A weakness of the eyes had 
compelled him to take the voyage of which his book is the record, 
out of the very heart of his college life, coming back to graduate 
with a class two years later than that which he had entered. From the 
beginning to the end of his professional life, whatever his hands found 
to do he did it with his might. His attention to details was extra- 
ordinary, and thus he was always in danger of overwork, which 
compelled him to take frequent vacations to counteract that danger. 

There was one great hero with whom these vacation rambles 
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brought him into close and interesting contact, and that was John 
Brown, not yet John Brown of Ossawatomie, but a plain and rugged 
farmer of North Elba in the Adirondacks, where he ran an active 
branch of the famous underground railroad, over which he was 
constantly conducting fugitive slaves to freedom. 

More than twenty years afterward Dana wrote an account of it 
for the Atlantic Monthly, and it is pleasant to read of Mr. Dana, 
fastidious though he was, sitting down to dinner with Mr. Brown 
and “his unlimited family of children, from a cheerful, nice healthy 
woman of twenty or so and a full-sized, red-haired son, who seemed’ 
to be foreman of the farm, through every grade of boy and girl to 
a couple who could hardly speak plain,’ and among them two fugitive 
negroes whom he had just brought in and whom he introduced to Mr. 
Dana as Mr. Jefferson and Mrs. Wait, as persons of entire social 
equality. 

Little did he think, as he sat at that rude feast of “Ruth’s best 
bread, butter, and corn cakes, with some meat and tea,” that in a 
few years the rugged farmer, who sat at the head of the table and 
entertained him so cordially, would have become the great martyr 
of freedom, so that his name and his spirit would lead the embat- 
tled hosts of America to the final triumph of liberty and union! 

Mr. Dana’s first venture in politics, in his thirty-third year, in 
1848, marked clearly his independence of spirit, his love of the 
right, and determination to maintain it at whatver cost, and his 
clear foresight into the political future. He had, like almost all 
Massachusetts boys, grown up as a disciple of Mr. Webster. He 
hated the Abolitionists who were altogether too unconventional for 
him, but he made his debut in political life as chairman of the Free 
Soil meeting at the Tremont Temple. He declared: “I am a Free 
Soiler, because I am (who should not say so) of the stock of the 
old northern gentry, and have a particular dislike to any subserviency, 
or even appearance of subserviency, on the part of our people to 
the slaveholding oligarchy. I was disgusted with it in college and 
at the law school, and have been since, in society and politics. The 
spindles and day-books are against us just now, for Free Soilism goes 
to the wrong side of the ledger. The blood, the letters, and the people 
are our chief reliance.” 

It was a bold step for a young lawyer and statesman to come out 
in this way in 1848 in Boston, where Webster was still lord of the 
ascendant and where all the best people, with whom Dana had al- 
ways been associated, were his devoted followers, and where there was 
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a strong affiliation, as Charles Sumner put it, “between the lords 
of the lash and the lords of the loom.” But Dana was not dismayed. 
He went to the Buffalo convention as a delegate and came back to 
advocate the election of Martin Van Buren for President and Charles 
Francis Adams for Vice-President, and from August to November 
he laid aside his law practice and devoted himself to making speeches 
for this seemingly hopeless cause, which he had the foresight to see 
would result by and by in the collapse of the Whig party and the 
prevention of the further extension of slavery. From this time 
forward he was generally recognized as one of the most brilliant 
and promising antislavery men of the country, rather to the horror 
and disgust of many of his old associates; and some of his social 
relations that had been of the warmest and closest character were 
broken off. 

The wealth of Boston, its merchants and manufacturers and ship- 
owners, were against him, and his success as a lawyer, which had 
been good. at the start, must have been seriously interfered with; 
but little did he care for that, for he knew he was right and meant 
to stick to it, and presently, by the very reason of his political secession, 
his great opportunity came in the fugitive slave cases, which enabled 
him as a lawyer to render memorable service to the good of mankind. 

I think myself that when the first attempts to enforce the fugi- 
tive slave law of 1850 were made in Boston, the great majority of 
the educated people, and, indeed, of all the people of Massachusetts, 
would have preferred that the enforcement of the odious law should 
be quietly submitted to without any demonstration against it. The 
compromise measures of 1850, of which that law was a part, had 
been accepted, strangely enough, as a finality. They had been ad- 
vocated by Mr. Webster, Mr. Clay, and Mr. Calhoun, all ‘of them 
already old men, who had desired nothing so much as that the 
slavery question should be settled for once and forever, while they 
were still upon the political stage. They believed that the fugitive 
slave law was practically guaranteed by the Constitution, and that 
attempts to enforce it would result in no serious harm. In this, as 
the result showed, they proved to be blind leaders of the blind; but 
the people of Massachusetts generally were still inclined to follow 
their lead. But not so with Mr. Dana and Charles Sumner and 
Robert Rantoul. They appear to have recognized the binding force 
of the constitutional provision, that “no person held to service or labor 
in one State under the laws thereof, escaping into another state, shall 
in consequence of any law or regulation therein, be discharged from 
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such service or labor, but shall be delivered up on claim of the party 
to whom such service or labor may. be due”; but they believed also 
that this did not dispense with essential safeguards for the protection 
of persons involved, and especially that they were entitled to a trial 
by jury and to such other protection as might be afforded to them by 
legislative provisions of the states which would not be in conflict with 
the Constitution of the United States. 

So when the first seizure under the odious law was made by the 
arrest of Shadrach in Boston on the 15th of February, 1851, Mr. 
Dana, having heard of it, instantly repaired to the Court House, and, 
offering his services to the fugitive, prepared and presented to Chief 
Justice Shaw a petition for a writ of habeas corpus in his behalf. 
But the learned Chief Justice was not inclined to interfere, and while 
Mr. Dana was considering going before another judge, a mob of 
negroes invaded the Court House and rescued the prisoner and enabled 
him to make his way to freedom. The arrest and the rescue and the 
attack upon the Court House made a tremendous sensation, and the 
federal authorities made strenuous efforts to punish somebody for 
the escape of the prisoner. 

Among others they made a wholly unwarranted attack upon Mr. 
Charles G. Davis, who had assisted Mr. Dana in the proposed defense 
of Shadrach, charging him with aiding and abetting in the escape 
of the fugitive slave, with which he had no more to do than the man 
in the moon; but his trial before the United States commissioner 
occupied four days, and he was ably defended by Mr. Dana, whose 
argument in his defense is a model of forensic eloquence, a perfect 
gem; and Mr. Davis was discharged by the commissioner, who 
found no case against him. 

In the meantime, Mr. Dana and Mr. Sumner were busily employed 
in drawing up laws to meet what they regarded as the dangers and 
outrages of the Fugitive Slave Bill, at the request of a committee of 
the legislature. 

On the 7th of April in the same year another fugitive slave, Sims, 
was arrested by the marshal and his posse and locked up in the 
Court House, which was guarded by a huge force of policemen, and 
a chain was stretched entirely around it, so that everyone that entered 
it, including the judges of the Supreme Court and parties having 
business before that tribunal, must go under the chain. Mr. Rantoul 
and Mr. Dana appeared in the Supreme Court and moved again for 
a writ of habeas corpus, which was promptly denied, the Chief Justice 
giving the opinion of the court refusing the writ. The opinion held 
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that “the only question was whether the Commissioner could con- 
stitutionally a¢t:—that the act of 1793 gave the same powers to 
magistrates which this act gives to Commissioners, and was acquiesced 
in for more than fifty years, and recognized, or at least was not 
decided to be unconstitutional by any court. So the court held that 
the point must be considered as settled by lapse of time, acquiescence, 
and recognition.” And again Mr. Sumner and Mr. Dana went before 
a federal judge and made an ineffectual effort for release of the 
fugitive, and the next day, as Mr. Dana relates, between four and 
five o’clock in the morning “the poor fellow, with tears in his eyes, 
was marched on board a vessel, escorted by a hundred or more of 
the city police under orders of the United States marshal, armed 
with swords and pistols, and in a few minutes she sailed down the 
harbor.” ‘ 

In connection with this case it is pleasant always to remember 
that Judge Devens, who was the marshal on the occasion and had 
such an unpleasant duty to perform, afterward, when he became At- 
torney General of the United States in 1877, employed Sims as a 
messenger in the Department of Justice, which position he held for 
several years while Devens remained in office. 

But one startling and immediate result of these two cases was the 
election, within a fortnight after the rendition of Sims, of Charles 
Sumner as United States Senator to fill the seat which Mr. Webster 
had occupied. Meanwhile Mr. Dana continued for several months 
the defense of the rescue cases, as they were called, and nobody 
that he defended was ever convicted. 

One of the most singular of these cases was that of Elizur Wright, 
the celebrated journalist and linguist. He was tried for complicity in 
the rescue of Shadrach, and as he was absolutely innocent, he refused 
to have any counsel, but defended himself. The jury disagreed, stand- 
ing eleven for conviction and one for acquittal, but on a new trial 
he was acquitted, being defended this time by Mr. Dana, who says that 
Wright was entirely clear of all connection with the rescue in fact, 
although he was delighted with the result. The result of his trial, 
Mr. Dana says, showed the importance of the professional services 
of an advocate. 

Mr. Dana’s services in the cause of freedom continued as long as 
there was any slave-hunting upon the soil of Massachusetts, and ended 
on Boston’s Black Friday, the 2d of June, 1854, when Anthony Burns, 
the last fugitive slave arrested under the act, was consigned by Judge 
Loring to the custody of the marshal to be escorted back to slavery. 
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Mr. Dana in his Diary thus describes it: “This was a day of in- 
tense excitement and deep feeling in the city, in the State, and through- 
out New England, and indeed a great part of the Union. The hearts 
of millions of persons were beating high with hope, or indignation, or 
doubt. ‘The Mayor of Boston has ordered out the entire military force 
of the city, from 1500 to 1800 men, and undertaken to place full 
discretionary powers in the hands of General Edmands. ‘These troops 
and the three companies of regulars fill the streets and squares from 
the Court House to the end of the wharf where the revenue cutter 
lies, in which Burns, if remanded, will be taken to Virginia.” 

Mr. Dana labored very hard for the acquittal of this fugitive, 
and his argument at the conclusion of the case, which occupied four 
hours in its delivery, is so incisive and convincing that but for his 
adamantine conservatism Judge Loring, the magistrate, who was the 
learned Judge of Probate and a professor in the Dane Law School, 
might well have decided in favor of freedom and discharged the 
prisoner. 

I have laid great stress upon the services of Mr. Dana in his 
fugitive slave cases, not only because of the intense interest in that 
exciting period of our history, but also because they placed him in 
the very front rank of his profession in Massachusetts and made him 
an exceedingly prominent figure among the public men of New Eng- 
land; and we should, I think, have expected that his aspirations for 
public office would have been sooner gratified. These services of 
his brought him no pecuniary reward, for they were rendered in 
behalf of those who were wholly without means or credit, and in the 
case of Anthony Burns, which was the most important of all, he 
absolutely declined all pecuniary compensation. I have described these 
labors of Mr. Dana’s as great services rendered not only to the State 
but to the Nation, because they aroused universal attention to the fact 
that the boasted compromise measures of 1850, which were designed 
to settle the slavery question forever, were not final, but a total failure; 
that freedom would not down at the bidding of Congress, even when 
led by the great statesmen of a past age. Mr. Clay and Mr. Webster 
both died in 1852, Mr. Calhoun having preceded them to the grave in 
1850. ‘Their compromise measures were buried with them, and the 
whole question had to be fought out in blood under the lead of Lincoln. 

In the midst of these exciting and unrewarded professional labors, 
Mr. Dana spent three months in the summer of 1853 as a member of- 
the Constitutional Convention of Massachusetts, of which many of 
the leading men of the state were members, and among whom, from his 
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first appearance, although it was his first experience in a deliberative 
body, he at once came to the front. 

Mr. Adams very justly says that “there was no man in the con- 
vention who rose more rapidly, or into greater prominence as a 
debater, than did Dana.” And Charles Sumner, who was also a 
member, subsequently spoke of him as “the man of by far the greatest 
legislative promise,” criticising only his tendency to over-debate, due 
to excessive readiness and facility. He took an active part in all the 
serious discussions, and in that which was the most important of all, 
the judiciary question, he made a most effective and conclusive 
argument, which Mr. Choate, who the next day made one of the 
great speeches of his life in the convention on the same subject, 
declared to be “such a speech as one hears once in an age.” He 
spoke in favor of the proposition that it was inexpedient to make any 
change in the appointment or tenure of judges. ‘There was some 
popular demand that Massachusetts should follow the example that had 
then been set by many of the states of the Union to have her judges 
elected by the people instead’ of appointed by the governor for life 
or during good behavior. ‘There was also a proposition that the 
judges should be appointed by the governor and council for a term of 
ten years. 

To both of these propositions Mr. Dana, from beginning to end, 
made strenuous and unceasing opposition, culminating in the argu- 
ment to which I have already referred. 

Unfortunately, almost all the states of the Union have abandoned 
the ancient system of appointing judges for life or during good be- 
havior, which has worked so admirably in England. since the Revolu- 
tion of 1688, in the United States federal system since the foundation 
of the government, and to this day remains intact in Massachusetts ; 
and it is largely owing to the loyal and powerful exertions of such 
men as Mr. Dana and Mr. Choate that this commonwealth owes the 
retention of that system, which makes its judiciary, to say the least, 
compare favorably with that of the other states of the Union, and 
puts its courts side by side in the administration of the common law 
with those of England and with the Supreme Court of the United 
States. 

If the people of Massachusetts understand their true interest and 
set a proper value upon the high-toned administration of justice as 
it prevails to this day in its courts, they will always reject all at- 
tempts from whatever quarter to make their judiciary elective. There 
is always a danger of efforts being made in that direction, and nothing 
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shows more clearly the imminent character of that danger than the 
fact that in this very Constitutional Convention of 1853, the last, 
I believe, that has been held in Massachusetts, the Constitution, as 
adopted and submitted to the people, proposed the appointment of 
judges for the term of ten years, which led to its defeat by a majority 
of about six thousand in a total popular vote of 125,000, so that to-day 
your people stand on this question as they have stood ever since the 
adoption of the Constitution of 1780, and will, as I hope, stand 
forever. You have to-day an absolutely independent judiciary, as 
impartial as the lot of humanity admits, which helps to make the 
government of the commonwealth a government of laws, and not of 
men. 

After all these labors Mr. Dana took a holiday, and had his first 
glimpse of Europe, to which he had long looked forward with eager 
anticipation. ‘To be sure, it only lasted for two months, but he saw 
and enjoyed and recorded everything. He was just at the age to make 
the most of it, and so thorough and constant had his reading been all 
his life about England, that he seemed to know it all by heart, and 
revelled most heartily in all the places and people with which his 
reading had made him so familiar. In English history especially he 
was thoroughly versed, and he lost no time in his haste to visit all 
the great and interesting historical places——Westminster Hall, the 
Houses of Parliament, the Inns of Court, Kenilworth and Warwick 
Castle, the Courts of Justice, Stonehenge and Wilton, Greenwich and the 
Zoo, and St. James’s Park,—and he happily, fell in with many of the 
leading English men and women of the day, whom he appreciated, 
and they manifestly appreciated him. Nothing could possibly have 
been more to his liking, and he returned at the end of his perfect 
vacation thoroughly refreshed and renewed, to resume the daily work 
of his profession, which must have seemed to him after the supreme 
delights of the summer a little more arduous toil than ever before. 

From 1856 to 1860 was the best and richest period of his pro- 
fessional life. He had some great cases, which attracted wide at- 
tention, in one of which, the Dalton.case,. the cause célébre of the 
time, he proved himself a match single-handed against two great 
leaders of the bar, Rufus Choate and Henry F. Durant, who to- 
gether opposed him, and but for the twelfth dissenting juror he would 
have won the case. 

Those were the days of overwork for all eminent lawyers, for 
Mr. Choate, in summing up, talked for ten hours, taking two entire 
days of the court’s time, and Mr. Dana followed and spoke for 
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twelve hours, occupying parts of three days. Fortunately for us to- 
day time is more precious, the pressure upon the courts vastly more 
intense, and the two-hour rule would be strictly applied. 

Those four years were much the hardest of Mr. Dana’s life, and 
his constitution proved in the end wholly unequal to the strain; 
for at the end of them, in spite of occasional holidays and voyages, 
he completely collapsed in the midst of the argument of an excit- 
ing cause, and recalling the experience of his two years before the 
mast, he wisely concluded that nothing less than a voyage around 
the world would save him; and after a lapse of fifteen months, in 
which he made the circuit of the globe, concluding with a brief 
glimpse again of England, he returned home, once more in good 
health, to find his country in the midst of that great campaign of 
1860 which resulted in the election of Lincoln and brought on the 
Civil War. . 

Through all that anxious period he held the office of United States 
Attorney for the district of Massachusetts, a position which he greatly 
magnified by his wonderful ‘qualifications in character and ability, 
and he argued with a consummate power the prize causes in which 
the legality of the whole conduct of the government during the Civil 
War was directly challenged. Both in the District court of Massa- 
chusetts and in the Supreme Court of the United States, where he 
opened, and Mr. Evarts, the companion of his boyhood and _ his 
lifelong friend, closed, he cleared up all the difficult and knotty ques- 
tions involved. Mr. Adams records that one who was present at 
the final hearing, after Mr. Dana had closed his argument, happened to 
encounter Judge Grier, who had retired to the corridor in the rear 
of the bench, and whose clear judicial mind and finely cultivated 
literary taste had keenly enjoyed the speech; in a burst of unjudicial 
enthusiasm he said: “Well your little “Iwo Years Before the Mast’ 
has settled that question; there is nothing more to say about it.” 
Judge Grier shortly afterward stated the opinion of the court, affirming 
at almost every point the positions of the government, and giving the 
highest legal sanction to President Lincoln’s acts. "This was un- 
doubtedly Mr. Dana’s greatest professional achievement and the one 
to which he looked back to the end of his life with the utmost elation. 

I should be doing great injustice to Mr. Dana if I failed to mention 
the famous speech he delivered in Faneuil Hall on June 21, 1865, 
at an important meeting called to consider the subject of the re- 
organization of the states lately in rebellion, and the address to the 
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country which he prepared on that occasion, and which, like the speech, 
attracted wide notice. 

Mr. Dana to the end of his days justly took great pride in this 
address, in which he seems to have led the way in claiming that the 
government, having put down the rebellion by force of arms, and 
holding all the rebel states in the “grasp of war,” as he called it, 
might continue its military occupation of the conquered territory until 
it could secure what it regarded as a just solution of the tremendous 
questions involved. 

He said: ‘We stand upon the ground of war, and we exercise 
the powers of war. I put that proposition fearlessly: ‘The conquering 
party may hold the other in the grasp of war until it has secured 
whatever it has a right to require. Having succeeded in this war, 
and holding the rebel states in our military occupation, it is our 
right and duty to secure whatever the public safety and the public 
faith require.” 

But he by no means justified those portions of the measures of 
reconstruction which led for a while to the shocking negro domina- 
tion in several of the southern states, and in the same speech, and 
in the memorable address to the people of the United States, which 
was drawn by him, he did not ask that the nation should insist on an 
unconditioned universal suffrage for the freedmen, but that the right 
of suffrage should be given to them in such manner as to be impartial, 
and not based in principle upon color, but to be reasonably attainable 
by intelligence and character, putting them on the same ground of 
equality as prevails in Massachusetts, where the right to vote is secured 
alike to black men and white who can read and write. 

It is safe, I think, to say that if the doctrines laid down by Mr. 
Dana in this speech and address had been more closely followed, 
great mischiefs would have been avoided and the terrible task of 
reconstruction would have been made more easy. 

After the close of the war Mr. Dana resigned his office, and was 
not engaged in any more serious forensic conflicts, but he devoted 
two continuous years to his edition of Wheaton’s “Elements of In- 
ternational. Law,” which he greatly enriched by a series of most 
learned and elaborate notes, and it may fairly be said that, until 
the outbreak of the present horrible war, this book of his, in which 
he embodied all the rich fruits of his learned and laborious life, 
was a great standard authority on the subject of which it treated, 
and was valued as such, not only in his own country, but in Eng- 
land and among the continental nations. 
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At this moment international law must be admitted to be in a state 
of suspense; at any rate when peace comes it will have to be re- 
stated and remade with all the changes necessitated by the exigencies 
of the war and its results. Even if it ends as we hope, international 
law cannot be taken up where it stood in August, 1914; but Dana’s 
notes to Wheaton’s Elements will form a most valuable stepping- 
stone to its future progress, by which, as we hope, the permanent 
peace of the world will be secured. 

Let me give you a single illustration of how international law has 
failed to deal by any possibility with the difficulties presented by 
the present war, on the single subject of aeroplanes and Zeppelins, 
which have been causing so much havoc and dismay throughout 
the world during the last twelve months. When the Emperor of 
Russia issued his call for the first peace congress he referred to the 
subject of aircraft and commended it to the study of the first con- 
ference. The first conference met in 1899. ‘They discussed the 
subject very fully, and finally concluded that the world was not ripe 
for action on their part; but they prohibited the throwing of pro- 
jectiles from dirigible balloons or any other aircraft for the period 
of five years, expecting that the second conference would meet by 
that time and take the subject up with better knowledge. Well, no 
conference was called until eight years, in 1907. And there we had 
a great discussion on the subject. England and Germany were of 
one mind, to prohibit the throwing of these projectiles. Lord Reay, 
one of the leading English delegates, made a brilliant speech in sup- 
port of the proposition to prohibit, in which he said that two elements, 
the land and the sea, were enough for war; that the air and the 
sky ought to be reserved for peace. And the result was that we, with 
consummate wisdom, as we thought, but with what seems to have 
been utter folly, renewed the prohibition for a period that should 
terminate with the adjournment of the third Hague conference, which 
has never met and perhaps will never meet. So it is all left in the air. 

Mr. Dana still cherished his lifelong ambition for high political 
office, for which he was so admirably qualified, but this ambition 
was doomed to bitter disappointment, which, however, he never al- 
lowed to cloud his later years, for these were always cheerful, happy, 
and devoted to good works. 

He accepted the nomination for Congress in the Essex district 
against the notorious General Butler, with whom he maintained an 
unequal contest single-handed. He proved to be no match for the 
general in the latter’s characteristic rough-and-tumble methods of 
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warfare, and came out at the end of the poll with an unhappily small 
vote. But he had the satisfaction of standing for the public credit 
against the avowed champion of repudiation. 

Another visit to England and Scotland, again for health’s sake, ° 
brought him back to America to resume in a quiet way the practice 
of his profession. After his misadventure in the congressional elec- 
tion he had substantially abandoned all hope of public life, when 
suddenly, to his great surprise, President Grant in 1876 sent in his 
name to the Senate for the very office which of all others it would 
have given him the greatest pleasure to fill, and which, as I think, of 
all Americans he was then the most fit to fill and to adorn—the ' 
English mission. But here again he encountered obstacles which 
neither he nor the President could have expected. Politics of a very 
questionable character overwhelmed his nomination, and his old and 
doughty antagonist, with all the hostile company that he could muster, 
venomously besieged the Senate Committee on Foreign Affairs, to: 
whom the nomination had been referred. The nomination was re- 
ported adversely as the result of a very sorry chapter in senatorial 
politics. 

Had his nomination been confirmed, Mr. Dana’s appointment as 
minister to England would have been a perfectly ideal one. His 
character, his education, his sympathies, and all the associations of 
his life would have made him a most acceptable and popular repre- 
sentative of the United States in the mother country, and he in 
turn would have revelled in the duties and pleasures of the office. 
I regard his defeat as having worked a.very serious loss to the 
governments and the people of both nations. 

His defeat, however, did not prevent the State Department, of 
which Mr. Evarts was then the head, from selecting Mr. Dana as 
one of the counsel of the United States Government before the 
international commission appointed to meet at Halifax to dispose 
of the fisheries questions between the two countries, where again 
he rendered most excellent service, after which he bade farewell 
to the profession and spent his remaining days in Europe, contem- 
plating and preparing for a new work upon international law, which 
unhappily he never lived to complete. 

I confess my inability, in the space of time allotted, to do justice 
to Mr. Dana’s lofty character and to his signally noble career, which 
was guided from first to last by high principle, an indomitable 
courage, a lofty independence of spirit, and a mind always con- 
scious to itself of right. He met with many cruel disappointments, 
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his aspiring dreams were not realized, but take him for all in all 
he was a man of whom his native state and country may well be 
proud and give him a high place among their immortals. 

I have said nothing of his private and domestic relations, but I 
cannot refrain from quoting what Mr. Parker, his partner for many 
years, said when he heard of his death: “He was the steadiest of 
friends, the most indulgent and affectionate to those whom he once 
honored with his friendship.” 

We may well close this celebration of the centenary of Mr. Dana’s 
birth by commending the study of his pure and dignified life and 
character to the young men of coming generations; from first to 
last the perfect gentleman. 


° 


62 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


JOHN F. DILLON 


MemoriIAL READ BEFORE THE ASSOCIATION OF THE BAR OF THE CITY 
or New York, DEcEMBER 8, 1914 


It is a great pleasure to me to be asked by the Memorial Com- 
mittee of the Bar Association to contribute a memorial of the Hon. 
John F. Dillon, one of its most loved and honored members, who died 
in New York on the 5th day of May last. 

We were almost exact contemporaries and had been thrown to- 
gether in later years in the most loving and delightful friendship. 

It has been found very difficult to ascertain the details of Judge 
Dillon’s education or of his earliest legal practice. Born on Christmas 
Day, 1831, in an obscure rural district, where there were no op- 
portunities whatever for education, and migrating at the age of seven 
to the western boundary of Iowa, which had not yet been transformed 
from a territory into the State of Iowa, a region which was equally 
destitute of educational advantages of any sort, and being admitted 
to the bar in 1852, without any adequate previous training, except 
that which he had given himself, he seems to have been a pioneer in 
giving the bar and the profession in Iowa form and shape. At that 
time the administration of justice in the extreme West was undoubtedly 
conducted on simple and very general principles, and the manners and ~* 
customs of the profession were of a like primitive character. 

When my brother William and I, after being admitted to the bar 
in Massachusetts in 1855, made a prospecting tour across the continent, 
so far as it was then inhabited, in search of the best place to establish 
ourselves for the practice of law, we reached Davenport in Iowa, then 
the extreme limit of railroad travel to the west, and there, at the office 
of Cook &.Sargeant, heard of Mr. Dillon, as having been recently 
admitted to the bar and become the Prosecuting Attorney of the 
county, although we did not then have the pleasure of meeting him. 

In the western States at that time the etiquette of the courts and 
bar was not very far advanced. At Freeport, in Illinois, hearing that 
the Supreme Court was in session, we visited the Courthouse, and a 
trial at nisi prius seemed to be progressing in complete order except 
for the lack of the presence of the judge. The jury were in their 
places, a witness was being examined by counsel, and the bar was full 
of lawyers but no judge in sight. Careful scrutiny, however, soon 
revealed the soles of a pair of slippers upon the bench, and the 
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prostrate form of the judge lay behind it, doubtless taking in all the 
testimony with patient ears; and I have no doubt that justice was 
practically done in the case as well as if the presiding magistrate had 
been erect in his seat upon the bench, but the forms were disregarded. 

About the same time, my friend, James Savage of Boston, visited 
a western State to try a case before the Supreme Court. It was an 
exceedingly hot day. The court was opened and the presiding justice 
sat upon the court in his shirt sleeves and called the calendar, and 
Savage when his case was called answered, “Ready,” as did the counsel 
on the other side. After disposing of the necessary formal business 
that preceded, the judge called upon him to begin. Whereupon, Mr. 
Savage took off his coat, folded it up, and laid it upon the counsel’s 
table, and his waistcoat followed suit, and he was proceeding to take 
off his shoes, when the judge called out, “Counselor, what are you 
doing.” 

“Why,” said Mr. Savage, “your Honor said the court was ready 
and I was proceeding to make good my word that I was ready.” 

“Well, well, Counselor,” said he, “let us compromise on that; you 
stay as you are now, and I will stay as I am, and the case will proceed.” 
And so it went on to speedy and final justice. 

But matters were very soon to mend. Judge Dillon was very soon 
to become, at the age of twenty-seven, a judge of the District Court 
of the Seventh Judicial District of Iowa; and he continued in that 
jurisdiction as a judge until 1879, a period of twenty-two years. And 
it is safe to say that during all that period, as always afterwards, he 
was every inch a judge, and that in response to his own personal dignity, 
the decorum of the bench and bar was studiously cultivated and 
preserved, and the learning of both was maintained and brought to a 
high degree of perfection, so that the courts of Iowa ranked well 
with those of any of the older States of the Union, both in character 
and dignity, and in breadth of learning. 

And yet, Judge Dillon had no advantages whatever. On the contrary, 
regarded from the eastern point of view, he would have been thought 
to be wholly destitute of them, and there was nothing in his youth 
to indicate that he was rapidly to advance in the profession of the 
law and become one of the most distinguished and useful lawyers and 
judges in the United States. He was born in Montgomery County 
in the State of New York on December 25, 1831, and as he said, 
many years afterwards, “What is now known as Iowa was then an 
uninhabited region filled with savages,’ and Montgomery County in 
New York held out not much greater prospects for the future lawyer. 
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But in 1837, the hard year throughout the United States, his father 
left his young family there, and in company with his brother-in-law, 
John Forrest, for whom Judge Dillon was named, sought a home in 
the far West, and finally fixed upon Davenport. In August, 1838, he 
brought his family to Davenport and thus became one of the pioneer 
settlers, in a city destined to become great and prosperous, but which 
at that time probably did not number five hundred people. 

And to show how our subject began life there, I quote from what 
he wrote half a century later: 
“Though I still remember, I shall not recount the privations and 
struggles of the early settlers for many years after 1838. Money was 
there almost none. Everything was done on a traffic or trade basis. 
My father kept a hotel on the bank of the river near Western Avenue, 
for the accommodation of travelers and especially of the farmers in 
the surrounding country, who, coming to town with their produce or 
on business, had to remain over night. The standard charge for supper, 
lodging, and breakfast for man, and stable accommodation for beast 
for the night, was fifty cents, for which we were paid, not in money, 
but in store orders on merchants who bought the farmers’ produce, 
‘payable in store goods.’ I well recollect this, for it fell to my lot to 
help take care of the farmers’ horses, and to take in my hand the 
store orders, go to the store for sugar, coffee, or what not, have the 
amount of each purchase endorsed on the order, and to carry home the 

articles purchased.” 

And he was then only six or seven years old. And he adds: 

“When by grandfather, Timothy Dillon, with his family followed my 
father to Davenport in 1840, he brought some silver money with him, 
and he gave to me a new coined silver dime, the first I ever saw. 
How rich I felt!” 

And then he was ten years old. 

His education from ten to eighteen appears to have been of the most 
miscellaneous character, and is in striking contrast to the standard 
training of boys in the East, looking forward to professional life. 
Instead of a regular academic and classical training as a fitting for 
college life, we find him at the grammar school in Davenport, and 
taking lessons in elocution from the proprietor of a local newspaper, 
and at a very early age making up his mind to become a physician. 
Mr. Stiles, who has published an excellent biography of him in the 
Annals of lowa, says: ; 

“As the interior of Iowa, at the time of his father’s removal there, 
was for the most part an unbroken wilderness, and Davenport but 


JOHN F. DILLON 65 


an outpost of civilization, his means of education were necessarily 
limited. He had, however, the irrepressible instincts of a scholar and 
that insatiable thirst for knowledge which deeply characterized his whole 
life, and brought forth fruits which will durably perpetuate his name.” 

He was to be an entirely self-made man, but made on a large 
scale, with a strong brain, a warm and tender heart, and a clean 
conscience. 

At the age of seventeen we find him studying in the office of Dr. 
Barrows of Davenport, who had been an army surgeon and had 
attained local distinction in Iowa; and two years later, in 1850, he 
was graduated as a physician from the College of Physicians and 
Surgeons of Davenport. In June of that year he was one of the 
regular physicians of the State, who met at Burlington to organize 
the Iowa State Medical Society, and was elected librarian of that 
body. He wrote the first article in the first number of the first 
medical journal published in Iowa, The Western Medico-Chirurgical 
Journal, published at Keokuk, entitled, “Rheumatic Carditis, Autopsical 
Examination, by John Forrest Dillon, M. D., Farmington, Iowa.” 

Farmington was a little village with only a few inhabitants and 
where two physicians were already practicing. One who knew Judge 
Dillon in later years could hardly imagine him as the young doctor 
of a country village in the far West. Writing fifty-seven years after- 
wards, he thus describes his settlement as a physician: 

“My exchequer was far from plethoric and I was obliged to practice 
strict economy. I rented for an office a small brick building on the 
crumbling bank of the Des Moines River, one story high, about 
twenty feet square, in a dilapidated condition, at a cost of four dollars 
per month. I engaged board and lodging at a boarding house, where I 
made my home during the three or four months I remained at Farming- 
ton at a cost of three and a half dollars a week. Among the boarders 
was a young lawyer by the name of Howe, who had resided in 
Farmington some little time. We became well acquainted and spent 
nearly every evening walking up and down the banks of the Des 
Moines River, speculating upon what the future had in store for us. 
He was almost as destitute of clients as I was of patients.” 

But his first case seems to have disgusted him with the profession 
of medicine. Being summoned on a hot August night to visit a 
group of workmen at a brickyard two miles away, who after an 
imprudent diet had been seized with cholera morbus, and having no 
horse or buggy, he tramped out to the brickyard and found the 
patients in a state requiring liberal doses of laudanum and stimulants, 
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and his personal attention for several hours; and then he tramped 
back again to his lodgings in Farmington, which he reached at sun- 
rise in a state of great exhaustion himself. And being asked many 
years afterwards, after he had given the narrative of his medical 
professional experience, ““Now that you have told all about this, there 
is one thing you have not mentioned, did these men live or die?” 
to which he responded, “That question has been more than once asked, 
but I have always evaded an answer.” 

The night’s experience set him thinking and the next evening, when 
he and the young lawyer Howe were taking their regular walk up 
and down the banks of the Des Moines River, he turned to him and 
said : 

“ “Howe, I have made a great mistake; I cannot practice medicine 
in this country without being able to ride on horseback, which I am 
utterly unable to do. I might as well admit the mistake and turn my 
mind to something else. I shall read law. ‘Tell me, what is the first 
book that a student of the law requires?’ He answered, ‘Blackstone’s 
Commentaries.’ ‘Have you got them?’ He replied, “Yes, I have them 
and the Iowa Blue Book of Laws, and those are the only books I 
have.’ He was kind enough to loan me his Blackstone, and I began 
at once to read law in my little dilapidated office.” 

It reminds us of Lincoln twenty years before, in the backwoods of 
Indiana, beginning his training for the bar by reading by the light of a 
tallow dip after his hard day’s work was done, Blackstone’s Com- 
mentaries and a borrowed copy of the statutes of Indiana as his entire 
library. 

The truth is that, like Lincoln, Judge Dillon was absolutely self- 
educated—no college, no law school, no lawyer’s office; but like 
Lincoln, he had the indomitable will to succeed, great power of con- 
centration, an insatiable thirst for knowledge, and an intense love of 
reading. As he said in his very notable address at the opening of the 
Davenport Free Public Library, in 1904: 

“My own love of books seems to me to be congenital; it is certainly 
immemorial. Their fascination has been unextinguishable, deep, ir- 
resistible. Age does not chill or repress but rather intensifies my love 
of books, and my personal sense of their value. Books that I have once 
read and found worth the reading become incorporate into my existence, 
and have thenceforward all the human interest of personal association, 
and are veritable companions and friends, to be kept and cherished as 
long as life shall last. With nothing inanimate would I more reluctantly 
part: 
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And again, telling how his love of books clung to him in old age, for 
he was then seventy-three, he says: 

“Then it is, if such an one has been blest with the love of books, 
and has not suffered the springs of this love to dry up in the arid 
soil of the insatiate greed of gain or the madding pursuit of business, 
then it is he finds that books take the place of friends and relatives 
that have crossed the bar, and thus to the old they have a companion- 
ship and solace which they cannot have to others.” 

In pursuance of his purpose to become a lawyer, he gave up any 
further attempt to practice medicine at Farmington, and removed to 
Davenport, where for the better support of himself and to be near his 
mother and sisters, he opened a drug store in the fall of 1850, which he 
thought would also afford leisure time to enable him to read law. This 
he continued to do until the spring of 1852, when, lacking still half a 
year of his majority, he applied for admission to the bar of the District 
Court, and on motion of Mr. Austin Corbin, afterwards known to many 

_of us as a noted banker in\New York, but, then at the Iowa bar, he 
was admitted. The same year he was elected Prosecuting Attorney 
for the county and practiced law in Scott and adjoining counties until 
1858. 

Mr. Taggart writes me this about his extremely conscientious prep- 
aration for his duties as Prosecuting Attorney: 

“After he was elected Prosecuting Attorney, and in his preparation 
for the duties of that office, the principal book on criminal law to 
which he had access, outside of the Criminal Code of Iowa, was a 
book of forms of indictment. He took the book and went through it, 
copying every form of indictment in his own hand, supplying the 
elements of the crime in each case and studying the requirements which 
would be necessary to make the indictment complete in each particular 
case. ‘This consumed some months of his time, but he took such pains 
with it that he felt that, with respect to each particular indictment, 
he understood definitely what would be required to make it complete. 

“Shortly after he was inducted into office, he was called upon to 
draw an indictment against a German charged with the sale of liquor 
contrary to the statute of Iowa. The statute was peculiar in its wording, 
and up to that time no indictment drawn under it had been sustained. 
In the light of his previous work, however, he proceeded to draft 
an indictment and had the satisfaction of knowing that his work was 
well done, for it was sustained in the lower court, and after conviction 
and appeal by the defendant, it was also sustained by the Supreme Court. 
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“The incident illustrates the thoroughness of the man and the 
character of the attention which he gave to his work. 

“When he narrated this to me, I had a new glimpse of the reasons 
for his great success in after life.” 

Of the details of this practice we know nothing, but he must have 
made his mark, for in the last named year, at the age of twenty- 
seven, he was elected Judge of the District Court of the Seventh 
Judicial District, and then began his judicial life, which lasted con- 
tinuously without interruption until 1879. 

To show what stuff he was made of, and how thoroughly in earnest 
he was to succeed as a judge, he’tells us that on being elected to that 
office, he carefully read every published case of the Supreme Court of 
Iowa, from the beginning up to that time, making careful notes as he 
proceeded, and placing each under its appropriate head. He said that 
his sole purpose in doing this was to familiarize himself with what the 
court had decided, in order that he might not run contrary thereto; 
and that he might’ be in harmony therewith, he kept this up and added 
to it as additional reports appeared. And so valuable did he find it, 
and so convinced was he that the results of his reading would be of 
equal value to the whole bar of Iowa, that he published his work, as 
the first and only Digest at that time, of the reports of the State of 
Iowa, as Dillon’s Digest, which was the beginning of a long series of 
valuable publications from his pen, which have entered into and formed 
a most useful part of the legal literature of America. 

It is customary in modern days to look to our leading law schools 
as the great and most valuable nurseries of the profession, and very 
great praise, but none too great, has been ascribed to Professor 
Langdell, as the originator of the scheme of legal training which is 
based upon the study of the law in original cases, properly classified 
and coordinated. But it is never to be forgotten, that before law 
schools themselves were invented, and. had become such important 
factors in legal education, there were hundreds of great and learned 
lawyers who never saw the inside of a law school, and that in our 
own time law schools were, at the first, seats of leisurely repose where 
little was learned by many of the students. And I might cite the 
names of Charles O’Conor, Charles F. Southmayd, and John F. Dillon, 
as examples of self-educated lawyers, who built up their professional 
careers upon the reading of the original cases in the reports, in the 
same way that was long afterwards broadened and extended by Pro- 
fessor Langdell, and that these old-time lawyers worked their way to 
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the front, by intense labor and unremitting application, in digging at 
the very foundations of the law. 

His love of work was as insatiable as his thirst for knowledge and 
his mania for reading, and after five years in the District Court, 
probably spent mostly in the trial of cases at nisi prius, of which he 
was said to have become a consummate master, he was elected a 
Judge of the Supreme Court of the State of Iowa, and very shortly 
after, Chief Justice. It was then that he conceived the idea of writing 
a law book which should be of use and value, not only to the bar of 
Iowa, but to that of the whole United States, which presently took the 
shape of his great work on municipal corporations, which will in- 
evitably keep his memory green among lawyers for generations to 
come. It easily takes rank with the most valuable text-books in 
English and American law, and is looked to in both countries as the 
leading authority on the important subject of which it treats. 

He says (and I love to give the story of his life in his own words 
as far as possible) : 

“T selected my subject, ‘Municipal Corporations,’ and entered upon 
the work of thorough and systematic preparation, without the aid 
of stenographer or typewriter. And with no previous American 
treatise to guide me, I began an examination one by one of thousands 
of law reports, commencing with Volume I of the State of Maine 
and continuing through successive reports in that State to date. In 
like manner the reports of every one of the States and of the Federal 
and English courts were examined, occupying all my available time for 
about six years. The result of this research I have never had occasion 
to regret. The book was successful, and it has profoundly affected 
ny whole professional career.” 

He also informs us that the first year’s royalty on this book amounted 
to five thousand dollars, and that it has continued of value to the 
present time, in all not less than fifty thousand dollars. 

There is an old adage that for a young lawyer to succeed he should 
either marry his employer’s daughter or write a law book. We have 
many instances among us of the success of the former expedient, and 
Judge Dillon’s example proves the enormous value of the latter. 
Beginning in the first edition as a single volume of five or six hundred 
pages, he continued to prepare and publish new editions, keeping up 
with all the cases to date, until in the fifth edition, published in 1911, 
it assumed the form of a work of five volumes containing all the law 
up to the present time on the subject, and welcomed everywhere by 
the profession as an invaluable book. 
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An extract from his preface to this last edition is so touching and 
pathetic, that I shall ask no excuse for reading it here in full. He says: 

“Over forty-five years have elapsed since the preparation of Municipal 
Corporations began, and more than thirty-eight years since its first 
publication. It is, therefore, not only a child, but the companion of 
the greater part of a prolonged professional career. Any justifiable 
satisfaction I might feel in its success is somewhat subdued, if not 
saddened, by the somber, although not melancholy reflection that in 
this edition I am taking final leave of a work which is intimately. 
incorporated with the studies, lucubrations and labors of so many years. 
If these observations and reflections betray an author’s vanity they 
may, perhaps on that account even, be pardoned. I have indulged in 
these retrospections, not to gratify my feelings, but because they give 
opportunity to add that my chief pride and satisfaction in the work 
consists in the fact that it constitutes the largest and certainly the last 
payment that I shall be able to make on the Baconian debt which I 
acknowledge myself owing to this great profession of the law, to which 
without distraction, diversion, intermission or other ambitions, I have 
given fifty-nine years,—the whole of my active life. The work falls 
far below my ideal and far short of what I could perhaps have made 
it, had I not been engrossed during all this time with the exacting 
duties of a lawyer, teacher and judge. Yet these obstacles have their 
compensations, for no doctrinaire, no mere closet student of the law 
can be thoroughly prepared to write a practical and technical treatise 
-on the law of municipal corporations as it exists at this time and 
in this country. The author of a comprehensive treatise on the law 
ought to be a person who has the experience and training which 
are possible only to the practising lawyer and the judge. And these 
qualifications on the bench and in daily practice, I have had in full’ 
measure, and I feel that.to this environment the work is indebted 
for'a large share of whatever practical value and usefulness it may 
possess.” j 

But in spite of his large extraneous labors in a literary way, 
which must have absorbed a vast deal of his time and thought, his 
devotion to his judicial duties was always assiduous and intense, and 
the results of his labors as Justice and Chief Justice of the Supreme 
Court of Iowa, which run through fourteen volumes of the Iowa 
Reports, from the 15th to the 28th, are permanent proofs of his 
wonderful judicial ability, his sound learning, and of his constant 
purpose to maintain the best ideal of law. 

After eleven years’ service in the State Courts, he was selected by 
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President Grant to be a Justice of the United States Circuit Court for 
the Eighth Judicial Circuit, and from that time his judicial reputation, 
which was before confined to the State of Iowa, assumed a broadly 
national character. His ten years’ service in that Court, recorded in 
the five volumes of Dillon’s Reports, testify to the broad scope of his 
mental development, the grand result of his accumulated learning, and 
to his notable leadership among the great judges of the land. 

After ten years in.the United States Circuit Court, in 1879 he 
tendered his resignation, to take effect at the end of that year, in order 
to accept the professorship of Real Estate and Equity Jurisprudence in 
the Law School of Columbia College, and that of General Counsel to the 
Union Pacific Railroad, which was tendered to him at the same time. 
And so he took leave of the State of Iowa, of which he was perhaps 
the most distinguished and most honored citizen,.and to which he 
continued most warmly attached to the day of his death, and took up his 
residence among us in New York. 

His resignation, after twenty-two years of judicial service, was 
made the occasion of a great demonstration of affection and regard 
by his professional brethren throughout the Eighth Circuit. The 
bar of every State embraced in that Circuit took formal action to give 
expression to their love for him, for he had always exercised the 
functions of his high office so as to endear himself to all who came 
in contact with him, as well as to command universal appreciation 
of his great judicial qualities. Especial notice was taken of the uni- 
form help and encouragement which he had extended to young 
practitioners, stimulating them by his approving countenance, and 
listening to the least experienced among them with the same attentive 
ear that he lent to the oldest and most famous practitioners; of the 
marvelous power of labor which he had brought to the discharge of 
his official functions; of the absolute freedom from envy or detraction 
from any quarter that had constantly attended his ascending career; and 
of the clearness and precision of his judicial decisions, which had 
generally been so satisfactory as to command the approval even of 
the counsel against whom the decision was rendered, so as to render 
appeals from his judgments infrequent and generally useless. 

As the Attorney-General of Kansas well said of his administration 
of the law: 

“A term of this Court has not only been regarded by the oldest and 
most experienced of our practitioners as a school where the better 
parts of their profession were ably taught, but it has been a source of 
pride to us all that, as counselors here, we were assisting in as pure 
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and efficient an administration of public justice as is possible anywhere.” 

I have seldom heard or read more emphatic tributes to the integrity, 
the ability, the conscientiousness, and the power of a judge, than those 
which were justly expressed on this occasion. 

Mr. Justice Miller of the Supreme Court, who had presided in the 
courts of the Eighth District for a period which included the entire 
time of Judge Dillon’s service in the Court, expressed himself in a 
most feeling and effective manner upon the great loss which the Court 
was sustaining by his resignation, and of the difficulty which any, 
successor, however talented by nature or accomplished by learning, 
would find in giving the same assistance in the performance of the 
_ judicial duties, and to him, as presiding justice, the same relief from 
unnecessary responsibility which had made his relations with Judge 
Dillon so pleasant.: 

In truth, by good rights, Judge Dillon should have been the successor 
of Judge Miller himself, in the Supreme Court at Washington. There 
was a singular similarity in the early stages of their careers, for Judge 
Miller, too, had begun life as a physician and had continued in that 
profession for many years before he took to the law. Their friendship 
was most constant and their mutual regard singularly free from any 
drawback. ‘They loved each other as brothers, and were constant 
companions whenever an opportunity afforded, and I am sure that 
when Judge Miller died, after his most distinguished life upon the 
Bench, there was no man in the country so well qualified by learning and 
character and the good will of the profession, to be his successor, as 
Judge Dillon himself. It is not often that such an opportunity occurs, 
to fill the place of one great man by one equally great.and efficient. 
I do not know that Judge Dillon at that time would have accepted the 
place, but his succession to one who had been among the greatest 
of our judges and the best masters of the English language that ever 
sat upon the Bench, would have been welcomed by the entire bar of 
the country with great unanimity. That great tribunal, the pride and 
glory of the nation, must not be allowed to dwindle, and the only 
way to secure that end, is by the appointment, as each vacancy occurs, 
of the best and greatest lawyer in the country, who can be found and 
induced to fill the place. Political or routine appointments will never 
do it. 

Resigning and retiring judges often have great fears that they may 
not succeed in the practice of the law, and not without reason, for the 
judicial habit of mind is vastly different from the forensic. But Judge 
Dillon could have had no such apprehensions, for he launched at once 
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upon a great professional career at the bar, which continued without 
interruption until his death thirty-four years afterwards. As might 
have been expected from his great fame already acquired, his success 
was immediate and constant. He was habitually employed, not only 
in giving important advice and writing carefully prepared opinions, 
which I regard as the most difficult and critical service that a lawyer can 
be called upon to render, but in the preparation and trial and argument 
of great and important cases, the decisions of which fill the federal 
reports during all that protracted period. He constantly appeared 
before the Supreme Court of the United States, with all the judges of 
which he was a great personal favorite, for nobody could fail to be 
attracted and fascinated by his fairness and frankness in the presenta- 
tion of an argument, his deference to the Court and to his adversary, 
and his manifest love of what was right. 

He was soon employed by other great corporations, including the 
Western Union Telegraph Company and many others, and his aid was 
sought as Counsel, especially in corporation cases, from all parts of 
the Union. -And the service that he rendered in such cases never 
brought upon him the least suspicion of spending his time in teaching 
his clients how to evade the law, or how to accomplish dishonest 
purposes within the limits of the revised statutes. He was a splendid 
example of an honorable, upright, and high-minded counselor, a notable 
example to his brethren in the profession. 

I do not think that he was largely engaged 1 in the trial of jury cases, 
but he did not shrink from them in the necessary service of his 
clients. I remember one in particular, in which he was good enough 
to retain me to assist him, the case of Farnsworth, Receiver, against 
the Western Union Telegraph Company. We began the trial in the 
early part of May, and it proceeded continuously until about the 12th 
of July, running far into our summer vacation. But throughout all 
those weary weeks, as for many weeks before, Judge Dillon’s vigilant 
labor in the preparation and presentation of the case was most searching 
and successful. ‘The case was full of difficulty and danger at every 
step, but, undismayed, he met every obstacle with unflagging courage, 
industry, and hope, and made from the beginning to the end of the trial, 
a deep and constant impression upon the Court and upon the jury. 

At this distance of time, upwards of twenty-five years, I cannot 
undertake to state all the facts of the case, but only its general features, 
Our client, the Western Union, had an intense and dangerous rival in 
the Central Company, whose wires extended through the country, and 
one morning these wires were found to have been clandestinely cut, 
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so as to put the whole system out of commission, and a huge claim, 
supported by very loud clamor, was made against the Western Union. 
I think the complaint set forth a terrible story of ruthless onslaught, 
and wound up with a claim of damages of two million dollars. ‘The 
best Counsel for such a claim appeared in the persons of Roscoe 
Conkling, who had recently resumed his place at the bar, after with- 
drawing from the United States Senate, and Robert J. Ingersoll, whose 
fame as an orator was almost unrivaled. Judge Lawrence, a capital 
peace-maker, presided. We could not hope to get a verdict, and the 
proper commission of Counsel for the defense in such a case was to 
‘reduce the adverse verdict to-the smallest possible limits. It was in 
this that the skill of Judge Dillon and his never failing devotion to 
details made us sure of success; and in the end, after some of the most 
boisterous storms of speech-in support of the most overwhelming 
volumes of evidence presented against us, we came out with a verdict of 
only two hundred thousand dollars, or ten per cent. of the claim as 
presented. And even the judgment entered upon this verdict, was 
reversed by the General Term upon some of the law questions saved 
by Judge Dillon’s exceptions. I believe that this case afforded a fair 
example of the fidelity, diligence, and insight which secured him so 
large a share of success in the litigations with which he was connected. 

He brought to bear in the argument of great causes, the unfailing 
common sense, with which he was largely endowed, and his sound 
judgment in, the construction of statutes, which was with him an un- 
failing mental characteristic. 

|: It was he who argued for the defendant Freight Association the 
case of the United States versus Trans-Missouri Freight Association, 
reported in 166 United States. And it was in this case that he presented 
the point that the Sherman Anti-trust Act was intended to apply only 
to those contracts in restraint of interstate or foreign trade or commerce 
in which the restraint is unreasonable, which after the lapse of twenty 
years, the Supreme Court appears to have adopted as the rule of reason, 
so strongly urged by him in the earlier case. 

His incessant and overwhelming labors as judge, and subsequently 
as practitioner at the bar, seem never to have interfered with his 
readiness to prepare and deliver addresses on suitable occasions, which 
always involved a close relation with his professional life; and the 
contributions that he made to legal literature in this way, in addition 
to Dillon’s Digest and Municipal Corporations, of which I have al- 
ready spoken, were numerous and valuable. 

His little book on the Inns of Court and Westminster Hall is a 
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‘charming description of those ancient nurseries of the law. He seemed 
to love them as devotedly as if he had been brought up and had 
practiced his profession within their walls, and had been perfectly 
familiar with all their fascinating traditions. I do not know how often 
he had visited them, but his descriptions are so true and so vivid, 
as to make one think of him as one who had been called to the bar 
under their authority. He seemed to feel, as I do, that it is impossible 
for any American lawyer, cherishing the great and inspiring traditions 
of the profession, to visit-the Inns of Court without bringing away with 
him new pride in his profession and its wonderful history. 

His Commemoration Address on Chief Justice Marshall was one 
of the finest tributes to that great magistrate, delivered on that notable 
occasion which celebrated the centenary of the great Chief Justice’s 
accession to the Bench; and what followed showed his undying 
enthusiasm for the character and memory of that great judge. For, 
having proposed that a collection should be made and published of all 
the orations and tributes to Chief Justice Marshall which that occasion 
produced, and being challenged in reply to prepare and edit them for 
publication, he cheerfully complied and produced the publication which 
is in itself a striking biography of the greatest of all American judges. 
It consists of three volumes with contributions from many of the most 
prominent members of the bench and bar in all parts of the United 
States. It is a collection of the greatest value, and must have cost the 
editor an enormous amount of his most valuable time. It preserves 
for us the proceedings in all the States together with the splendid 
eulogies of Horace Binney, Mr. Justice Story, Edward J. Phelps, Chief 
Justice Waite, and William Henry Rawle. One need not go outside 
of its pages to find everything that could be said of the career of John 
Marshall. His introduction alone, consisting of some sixty pages, is a 
most valuable contribution to the biography. 

His volume on The Laws and -Jurisprudence of England and 
America, being the series of lectures delivered before Yale University, 
is a masterpiece as a contribution to the history of the law, and will hold 
its place in legal literature for generations to come. 

But any account of Judge Dillon would be incomplete without a 
reference, however brief and imperfect, to the sweetness and sanctity 
of his private life, which was most sacred and beautiful. He was not 
a club man, nor a frequenter of public gatherings, and the time at his 
command, which was not absorbed by the stern grasp of his profession, 
was devoted to the most delightful domestic life. A devoted husband 
and father, he made his fine home in Davenport, and afterwards his 
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really splendid residence at Bernardsville in New Jersey, centers of 
the most unalloyed happiness and mutual devotion. 

Professional duty and ambition were the only rivals to this never 
failing domestic bliss. It is said that in the early part of his career, ' 
being asked by his wife why he worked so hard and if he did not think 
he ought to give more time to his family and friends, his reply was 
that he had “a reputation to make”; and long after that was achieved, 
being then asked the same question by the same high authority, his 
answer again was that he had “a reputation to keep.” 

Mrs. Dillon was a woman of extraordinary charm and ability, the 
worthy helpmeet of such a man. They were both duly sensible of this 
constant conflict between the attractions of his home and the demands 
of his professional life, and in dedicating to her his Laws and Juris- 
prudence of England and America in 1894 he thus touchingly address- 
es her: 
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“The years of professional studies, circuit journeyings, and judicial 
itinerancies, whereof this book is in some measure the outcome, as well 
as the time required for its preparation, have been taken from your 
society and companionship. The only reparation possible is to lay 
these imperfect fruits upon your lap, as to you, indeed, they justly be- 
long. This formal Dedication serves alike to accredit your title and 
to manifest my grateful sense of obligation and affectionate regard.” 

But a terrible calamity awaited him, which was to extinguish all the 
light of that delightful home and to put to a test all his manhood, 
courage, and faith. On the second of July, 1898, after an ideal mar- 
ried life of forty-five years, Mrs. Dillon with her daughter sailed from 
New York on the French steamer Bourgogne, intending to visit Nau- 
heim for the benefit of her health which had been gradually failing. 
On the following Monday morning, two days out from New York, 
about sixty miles south of Sable Island, the Bourgogne came into col- 
lision with the Cromartyshire, by which she received a fatal blow, from 
which, after floating for forty minutes, she sank, with a loss of life 
of about 550 members, including this wife and daughter, who were so 
very dear to him. 

Any consolation for such an overwhelming loss was utterly impos- 
sible, but it shows the heroism and fortitude of the Judge’s character 
that from that time forward, for the fifteen years that remained to him, 
he found in renewed and never ceasing work the only comfort which 
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was possible. Some of his most charming addresses and other publi- 
cations were included in this heroic work. 

But most of all he found satisfaction in preparing the story of her 
life, and gathering the charming letters which she had written to many 
friends, full of grace and beauty, and making a book, which was print- 
ed, not for publication but for distribution among her relatives and 
friends, which is worthy of a high place among modern biographies. 
And this was his dedication of the book: 

“This inadequate memoir, these scant memorials of the rare woman 
here commemorated, are affectionately inscribed to her children and 
grandchildren, in the hope that they and their descendants may there- 
by be enabled more fully to realize that her life was wholly consecrated 
to home and duty, and that her name, virtues, and memory are their 
most precious inheritance and a benediction evermore.” 

His dauntless courage and his devotion to her memory sustained 
him bravely in all his subsequent life, and no casual acquaintance would 
have guessed from his appearance and bearing that he had been the 
victim of such a fatal blow. ) He had learned through life how to sub- 
mit to the inevitable, and he performed his great duties to the end 
with most elastic and heroic cheerfulness and hope. 

Take him for all in all, among the distinguished judges and lawyers 
and men of America, we shall rarely find his superior. 
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WILLIAM.CROWNINSHIELD ENDICOTT 


Memoir REPRINTED FROM THE PUBLICATIONS OF THE COLONIAL So- 
ciETY oF Massacuusetrts, 1907 


Massachusetts cherishes with just pride the character and career of 
William Crowninshield Endicott, and the Colonial Society, of which 
he was an active member, is especially interested in honoring and per- 
petuating his memory. Born in 1826, when John Quincy Adams was 
President, and dying in 1900, in the fourth year of William McKin- 
ley’s official term, he lived in the administrations of nineteen presidents. 
of the United States. His seventy-three years covered the most event- 
ful and critical period of the country’s history, and during a consider- 
able portion of his life he was engaged in the public service of the 
State and the Nation, in conspicuous positions, which he filled with 
great credit to himself and advantage to the community, and always 
with conscientious fidelity. In all the relations of life he commanded 
universal confidence by the absolute purity and dignity of his personal 
character. © 

A glance at the scenes and the circumstances of his boyhood will 
shed some light upon the happy development of the man. He inherited 
a proud name, and with it a just pride of ancestry, which he cherished 
through life without affectation and without suffering it in the least 
to impair his democratic sympathies. It was a great distinction to be 
the descendant and bear the name of the first Governor of Massa- 
chusetts, who was sixteen times elected to that most important office, 
and who stands as a great historical figure, first in time among the 
founders of a noble State. His sturdy and rugged reputation, by no 
means fading in the lapse of time, has dominated Salem and the Coun- 
ty of Essex down to our own day, and constitutes one of the local 
treasures. If the portraits of the Governor which have come down to 
us are to be relied upon, Mr. Endicott in the eighth generation bore a 
matked resemblance in feature and bearing to this distinguished an- 
cestor. It would have been an excellent thing both for Mr. Endicott 
and for the State, if he too in his day and generation could have been 
elected Governor of Massachusetts; and I cannot help thinking that 
the example and career of the early Governor, of which he must al- 
ways have borne some impression, was an element in the moulding 
and development of those qualities which enabled him in after life to 
fill high office with success. 
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The first Colonial Governor was not the only ancestor of whom he 
was justly proud. His lineage in all its strands can be traced back to 
all that was best in the early history of the Colony. The Crownin- 
shields, the Derbys, the Gardners, the Williamses, the Putnams, and 
the Mannings, who had been among its prominent families from the 
seventeenth century, were of his line, and they had had much to do 
with the making of Salem and of the State. The Crowninshields and 
the Derbys in particular had a great part in the development of our 
early American commerce, when Salem ships, owned and navigated 
by them, penetrated to the remotest quarters of the globe, and made 
the little town a great commercial port and her name known the world 
over. They were pioneers of trade and commerce in the Far East, 
where they carried in honor, upon ships of their own building, the 
flag which has now, for a time only let us hope, practically disappeared 
from the ocean, and they brought home great cargoes which enriched 
themselves and the place of their residence. Mr. Endicott’s maternal 
grandfather, Jacob Crowninshield, was a very conspicuotis man, a 
prominent member of Congress, and was appointed Secretary of the 
Navy by President Jefferson, who was a close personal friend,—an 
honor which he declined for what seems now, in these days of steam 
and electricity, the very singular reason “that he could not be absent 
all the year from his business and family.” He was a great navigator 
and merchant and was fully equipped on all questions which would 
have come before him as Secretary of the Navy, an office to which his 
brother Benjamin W. Crowninshield, a man of the same quality, was 
ten years afterwards appointed by President Madison. It was in sym- 
pathy with this sea-faring: and ship-owning branch of his family that 
Mr. Endicott in after years was such a firm advocate of the doctrine 
that the restoration of its once powerful mercantile marine was essen- 
tial to the true greatness of the United States, and ought to be accom- 
plished at whatever cost. Thus the subject of this memoir came, 
through many generations, of the best stock and breeding of Massa- 
chusetts. As might have been expected, the quality and the fibre of 
his natural character were worthy of the best nurture and education 
which his time afforded, and these produced the high-toned and culti- 
vated gentleman, the public-spirited citizen, the wise judge, and the 
pure and safe statesman whom the world knew. 

Salem was a unique and interesting community in those days. She 
had lost or was fast losing her commercial supremacy, but the descend- 
ants of her ambitious navigators and successful merchants were en- 
joying in the second and third generations the fruits, and the best 
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fruits, of their success. A highly intelligent and cultivated society had 
grown up there, with an aristocratic leadership into which the Endi- 
cotts naturally came. Wealth, travel, and education had contributed 
to its culture and progress. ‘There was probably more wealth and 
there certainly were more college graduates, in proportion to the 
population, than in any other town of New England. It was a con- 
spicuously intellectual community. A few of the great merchants still 
lingered among us in advanced years, and the sons and daughters of 
many who had passed away occupied their places and enjoyed the 
good results of their fortunes. The professional men, who abounded 
in numbers and character, had great weight and gave the tone to the 
civic community. ,The Essex Bar was still a powerful fraternity and 
its most distinguished members resided in Salem. Her physicians 
and clergymen and men of science and learning occupied worthy and 
influential positions. Horace Mann was arousing enthusiasm for pop- 
ular education. ‘The atmosphere of the place was decidedly liberal. 
Harvard College and the Unitarian movement had broken the back 
of that hateful, dogmatic theology which, in the days of Salem Witch- 
craft and its high priest Cotton Mather, had disgraced the place and 
given it an unwholesome reputation. At the same time, there was a 
distinct individuality about the town. It was shut in and quite apart 
from other towns and cities, and the life of the place was all contained 
within itself, so that whatever happened in Salem or ever had happened 
in Salem was of supreme importance to its citizens. Communication 
with the outer world was extremely limited. Endicott was eleven 
years old when the railroad first reached Salem from Boston. ‘The 
semi-weekly press supplied the local news of the day, but brought very 
tardy intelligence as to events beyond the limits of Essex County; 
and so the people of Salem had to be, and were, sufficient unto them- 
selves. The habits of the place were extremely simple. Until the 
murder of Captain Joseph’ White, in 1830, it was not uncommon to 
leave the house door unlocked and unbarred. The police force of the 
town consisted of two maimed veterans, and there was still a great 
deference among the people towards the leading citizens. 

Fortunate was the boy whose lot was cast in Salem in those days. 
All his surroundings tended to keep him in the right path, and the 
facilities for a liberal training were of the best. I remember Endi- 
cott, a bright, handsome, and extremely courteous and agreeable boy, 
in 1840, or thereabouts, when he began to prepare for Harvard at the 
Latin School, a public school strictly devoted to preparing boys for 
college, where nothing but Latin, Greek, and Mathematics was taught. 
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This school has come down from the very earliest days of the Colony. 
It was founded in 1637 and furnished to the first class that graduated 
from Harvard, in 1642, at least one man who afterwards became dis- 
tinguished on both sides of the Atlantic. The discipline was severe and 
absolutely equal. It was a strictly democratic community, and it is 
certain that every boy found there his level and learned to realize that 
all are made of one flesh and one blood. Every year the school sent 
to Harvard a group of boys well prepared and proud of their nativity, 
who in numbers and standing held no mean place in the small classes 
of those days. 
Harvard College, when Endicott entered it in 1843, was hardly more 
than the germ of the great and powerful University which now exists 
at Cambridge. The whole number of students, less than three hun- 
dred, did not equal the number of teachers now employed. There was 
a mere handful of professors and tutors. The curriculum in the first 
_ quarter of the century had not changed much since the days of our 
fathers. The four old dormitories, Massachusetts, Hollis, Stoughton, 
and Holworthy, Harvard, University and Gore Halls, and Holden 
‘Chapel constituted the entire plant. The method of tuition varied little 
from that pursued in the preparatory schools, consisting chiefly of 
learning by rote and reciting lessons, with a very few lectures. Ex- 
aminations were little more than nominal and were oral; the modern 
system of cramming, unloading and forgetting, had not come in; the 
elective system had not begun; the stimulating influences and remark- 
able facilities now enjoyed were unknown. For all this, it is hardly 
yet possible to say that the new methods are producing a set of men 
sounder and abler and more efficient for the service of the community 
than the old. Comparing the graduates from 1820 to 1850 with those 
from 1850 to 1880,—while the latter group far excels the former in 
numbers, it can hardly be said to have produced men superior in qual- 
ity or in distinction. ‘The social advantages of those days were great, an 
admirable class feeling prevailed, there was very close friction man 
with man, and each one found his place. At any rate, Harvard then 
furnished the best that America afforded, and Endicott got the full 
benefit of it. He appears not to have been a very hard student, but 
improved his time in acquiring a knowledge of books and of general 
literature, which stood him well in hand as a great reader in his sub- 
sequent laborious life. Among the meritorious students of the Class, 
he stood in the third grade and at Commencement he delivered a dis- 
quisition on Public Honors in Different Ages. Although he was not 
a member of the Phi Beta Kappa at graduation, he was, in 1858, elect- 
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ed into that society of scholars. In the four years of his residence at ~ 
Cambridge, he acquired an ardent love of the College as a centre of 
learning and culture, in which his own intellectual life had been nour- 
ished, and a high appreciation of its value as one of the chief factors 
in the promotion of American civilization. This made him through life 
the devoted servant of his Alma Mater, and the important part which 
he took in the care of her interests and the development of her useful- 
ness, resources, and influence, entitles him to the grateful recognition 
of his countrymen, quite as much as the more public service which he 
rendered in conspicuous official stations. 

The actual and rapid development of the ancient College into the 
great University, which now leads the educational forces of the United 
States, began in 1869 with the election of President Eliot, who with 
a courage, wisdom, concentration of purpose and fertility of resource 
entirely unsurpassed, has conducted its affairs and brought it, by the 
devotion of a long life to its service, to its present commanding po- 
sition. During a large part of this long period, Mr. Endicott was hon- 
orably connected with the government of Harvard, and by careful and 
skilful attention to its welfare upheld the arms of the President, and 
had a full share in the great work of progress which Mr. Eliot de- 
signed and accomplished. In 1875 he was elected a member of the 
Board of Overseers for two years, and again in 1876 for six years 
more, and a third time in 1883 for a further term of six years. On 
Commencement Day, 1882, the Degree of Doctor of Laws was con- 
ferred upon him “in glad recognition of his attainments, station, and 
influence,’—an honor which I am sure he enjoyed as much as any 
distinction which ever came to him. In 1884 he was elected a Fellow 
of the Corporation, and, withdrawing from the Board of Overseers, 
as the positions were incompatible, he continued for eleven years, until 
September, 1895, to discharge the important and responsible duties 
of a member of the Corporation which really controls the destinies of 
the University. In recognition of his loyalty he was elected President 
of the Alumni. Thus for twenty years he served the University with 
unfailing devotion. The value of his long and close attention to its 
interests could not be better expressed than by the Resolution passed 
by his associates on the occasion of his resignation, because of failing 
health, in 1895—a resolution which certainly received the cordial 
approval of all the Alumni: 

“The Board desire to record their sense of the high value of Judge 
Endicott’s service to the University, and their regret at losing his 
support in the discharge of their trust. He brought to the service of 
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the University an honored name, professional distinction, and a high 
reputation in the community for impartiality, dignity, and firmness. 

“The members of the Board will greatly miss at their meetings not 
only these rare personal possessions, but also his sincere friendliness 
and the charm of his courteous, cordial manners.” 

I have thus surveyed by itself the history of his relations with Har- 
vard from the date of his entry in 1843 until his withdrawal from the 
Corporation in 1895, a period of more than half a century; and this I 
have done quite in advance of any reference to his professional and 
political services, because to my mind it is fully as important as the 
rest, and because it shows in a clear light what manner of man he 
was,—a typical Harvard man of the highest grade, who received and 
enjoyed all the benefits and honors which the College had to bestow, 
and who, in glad and grateful recognition of the nurture he had received 
within her walls, revelled in her success and through a long life did 
all he could to promote it. Whoever knows Massachusetts well, knows 
that such a man must have been of her very best. 

When Mr. Endicott was approaching the end of his college course, 
the choice of a profession naturally presented itself and the charms of 
a commercial career were pressed upon him. Great opportunities in 
Eastern commerce, in which Salem and his friends had still a strong 
interest, were held out to him, but his tastes lay in the direction of law 
and literature and the possibilities of political life which the profession 
of the law might open to him, as it has always been the chief avenue 
to public life in America. The thirst for wealth which has become 
such an absorbing and voracious appetite in these last days had never 
fastened upon him, and he wisely chose the professional career in 
which he could by no possibility hope to become rich, but for which his 
natural faculties and inclinations so admirably suited him. Having 
completed his legal studies with Nathaniel J. Lord, a noted and very 
accomplished advocate of that day, and at the Harvard Law School, 
he was admitted to the Bar in Salem in 1850, and immediately began 
the practice of the profession which requires of those who would win 
its highest prizes more patience, industry, and self-denial than any 
other calling; but he had good health, a reasonable ambition, strength 
of will, and great tenacity of purpose, and soon won his way to a suc- 
cessful practice. ‘There were still giants at the Essex Bar in those 
days, and some of those great advocates who had won their first fame 
there and afterwards moved to wider spheres of activity, occasionally 
returned to share in its conflicts. The local contestants had among 
them many very powerful men, with whom Mr. Endicott was soon 
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called to contend, and in a long career of more than twenty years he 
not only held his own, but gradually and steadily came to the front, 
so that at the time he was called to the Bench he was without a superior 
at the Bar of Essex, which he had so long adorned. 

During the early years of his practice it was occasionally my privi- 
lege to hear him try and argue cases, especially before juries in the 
Salem Court House. He had not yet come to the full maturity of his 
professional strength, and was not engaged in the larger cases of which 
he afterwards commanded a full share, but he possessed and exhibited 
the prime qualities of successful advocacy. ‘Thorough preparation, un- 
varying coolness, and great readiness were of course his, but what al- 
ways seemed to me to be his distinguishing characteristics, were his 
transparent honesty and fairness and his extreme and uniform courtesy. 
The tricks of the trade had no charms for him. Both Judges and Ju- 
ries believed what he said. They knew they could trust him, and so 
they put their confidence in him. Where he ought to win-he won, and 
I do not believe that he ever regretted losing a case that he ought to 
have lost. At the same time the charm of his manner, his winning 
presence, his clear and agreeable voice, and his unruffled calmness 
conciliated the good-will of all, and made it difficult for more boister- 
ous or less scrupulous advocates to get the better of him; and all the 
while he was qualifying himself without knowing it for the eminent 
place to which he was at last unexpectedly called, and became a thor- 
ough master of the law. There was no luck in his success at the Bar; 
there seldom is. Patronage did not help him; there was no patronage. 
Clients wanted always the man who could best take care of their 
interests, and gradually they more and more resorted to him. His 
character told strongly in his favor in the race for success, and his 
naturally good and sound judgment and common sense, strengthened 
by study and legal training, made him a favorite professional adviser. 

These were twenty-three years of stern and strenuous toil and rigid 
self-denial, of which the advocate’s life is always full, leaving him but 
little time to indulge in literature which he loved. Reading was his 
pastime and recreation. There was very little opportunity. for sport 
in those days in Essex County,—sport which does so much in England . 
for the professional man, and is now beginning to do something for 
all sedentary men in America. The gospel of hard work .was still the 
universal creed in New England. While he was pursuing his law study 
and in the very earliest years of his professional life, he held a com- 
mission from the Governor in the militia of the Commonwealth, as 
First Lieutenant and afterwards as Captain of the Salem Light In- 
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fantry, the crack corps of its day; and many a time, with admiring 
eyes, I have seen him, looking every inch a soldier, proudly marching 
at the head of his little company, which in those days enjoyed great 
local fame. Incidentally, as time went on,. politics appear to have 
given him some diversion, and no doubt had his professional labor 
been less engrossing, might have engaged his serious attention. He 
served several years.in the Common Council of Salem and was one 
year its President. For many years he was elected or appointed City 
Solicitor, and four times he was the unsuccessful Democratic candi- 
date for Attorney-General of Massachusetts, and once for Congress in 
the Essex District. I attach, and I think he attached, but little impor- 
tance to these political diversions, except as they manifested his public 
spirit and willingness to serve the State or City when duty called, and 
the growing and general estimation in which he was held by his fellow- 
citizens. It was upon his equipment and reputation as a lawyer of the 
first rank, however, that his subsequent public service rested. 

Mr. Endicott’s preparation for judicial life, unconscious though it 
was, and without a thought on his part of ever being called to serve 
the community in that position, was constant and uninterrupted through 
the whole twenty-three years of his career at the Bar. The experience 
of the English Courts, where for centuries it has been the recognized 
rule to fill vacancies on the Bench by the appointment of the leaders 
of the Bar, has proved the wisdom of the rule and the success of the 
system. However improbable it might seem, a priori, that the advo- 
cate’s contentious habit of mind, persistently and strenuously exercised 
for half a lifetime, could easily be laid aside and exchanged for the 
judicial habit and temper, long experience has demonstrated that lead- 
ing and thoroughly trained advocates have generally become sound 
and impartial judges. Their previous mental labors have not only 
made them thorough masters of the law, but have also given them an 
extensive and far-reaching insight into human affairs in all their va- 
riety and complexity. An advocate of Mr. Endicott’s keen intelligence 
and vigor of mind could not possibly spend a long series of years in 
the conduct of litigation in a homogeneous community like Massa- 
chusetts without becoming perfectly familiar with every sort of legal 
question that could arise among the people, and with the entire range 
of subjects and facts which the solution of those questions involved. 
In such a practice as his, too, there was a department of work, which 
is in its nature judicial—the giving of professional opinions on every 
kind of question that could arise in a county of widely diversified busi- 
ness and interests, and here Mr. Endicott excelled. The same self- 
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reliance and independence of judgment, which, added to his innate 
spirit of justice, went so far to explain his success at the Bar, made 
his professional opinions worth having and acting upon. His mind 
was proof against the insidious temptation which sometimes induces 
the lawyer to lean towards the opinion that is needed or desired by the 
party who consults him, and to convince himself unconsciously on the 
side of his retainer. It was not in his nature and character to yield to 
such a temptation. His written opinions while he was at the Bar were 
really judicial, and we are not surprised to learn from the highest 
authority! that “some of [them] upon difficult questions * * * 
had a weight scarcely less than that accorded to the decisions of [the 
Supreme Judicial Court.]” 

Thus we find Mr. Endicott at the age of forty-six in the very prime 
of life, full of health and vigor of body and mind, foremost in the 
forensic arena of his neighborhood, and admirably qualified in mind, 
character, manners, temper, and experience to be a good and useful 
Judge. Had he lived in a jurisdiction where the Judiciary is elective 
by the popular vote, the chances would have been ten to one at least 
against his ever being made a Judge. He had never curried popular 
favor or coveted applause, he had been diligent in his business to a de- 
gree that made it impossible to keep himself in evidence before the 
people, even had he desired it; he scorned all the arts of the demagogue, 
and had never sought or thought of the position. The party to which 
he had belonged nearly all his life, and to which he conscientiously ad- 
hered at great personal sacrifice, was and had long been in a hopeless. 
minority in the Commonwealth whose chief magistrate had the power 
of appointment; but fortunately for the administration of justice with- 
in her limits, Massachusetts has faithfully adhered to that ancient 
and conservative system, of the appointment of Judges by the head of 
the State to hold office during good behavior, which for more than two: 
centuries has worked well in England and for more than one has made 
our Federal Judiciary the stronghold of Justice and kept the judicial 
name above suspicion and reproach. So, when, in 1873, Governor 
Washburn, a Republican, appointed Mr.- Endicott, a Democrat, with- 
out his knowledge or any solicitation on the part of his friends, as the 
best man that he could find in the Commonwealth for the office, to be 
one of the Justices of its Supreme Judicial Court, he gave a signal 
demonstration of the merits of the system, and at the same time com- 
manded the cordial approval of the Bar throughout the State. 
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Though taken by surprise, Mr. Endicott promptly answered “ready,” 
and immediately took his place in that distinguished tribunal, which 
from the beginning has been the crowning glory of Massachusetts, and 
has, perhaps, done more than any other Court except the Supreme 
Court of the United States to maintain the judicial purity, dignity, and 
power. His six associates were already eminent and experienced 
Judges. The work of the Court was incessant and heavy, and to as- 
sume at once his full and equal share of its labors called for the full 
exercise of his best powers. It has always seemed to me that while 
at the Bar he had considerable reserved power, and did not put forth 
all his strength. At any rate he did not often make those strenuous 
and desperate exertions which stern necessity compels from men who 
know that they must succeed or perish. His circumstances were com- 
fortable and his success and leadership came easily, to a degree which 
convinces me that in a wider field, where the strife was harder he 
would still, with more of a struggle, have worked his way to a leading 
place, similar to that which he had attained at the Essex Bar; but 
now, in the Court, his judicial) duties tested his powers, and demanded 
his full strength from the beginning. He was armed with the full 
panoply of justice. He was not one of those Judges who, as often 
‘happens under the elective system, have to be educated upon the 
Bench. He entered at once on a term of arduous labor which lasted 
without interruption for more than nine years, and to which he applied 
himself with such an earnest endeavor to do his whole duty, that at 
last it exhausted his health and strength, and came dangerously near 
terminating his extremely useful life. In the words of the distinguish- 
ed advocate ? whom I have already quoted: 

“From the very beginning he proved himself to be an admirable 
Judge. His first opinion, printed upon the page following that con- 
taining the memorandum of his appointment, * * * showed the 
hand of a master. With scarcely an unnecessary word or phrase, and 
yet with a felicity of expression that never failed him, it reached its 
conclusions in a way that made them appear to be almost axiomatic. 
It was a model opinion; one of the kind that convinces even the losing 
side. ‘The standard thus at once reached was consistently maintained 
throughout the ten years of his service. Not one of his opinions has 
been over-ruled.” 4 

This last statement is a signal testimony to his judicial ability, 
fidelity, and power of research, for the twenty-two volumes of Re- 
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ports of the Court during his tenure of office contain 378 opinions 
written by him, upon almost every conceivable question of law, many 
of them involving the study and analysis of intricate and tangled ques- 
tions of fact, and from first to last bringing before him for review the 
whole complex and multifold life of the people of a busy and enter- 
prizing Commonwealth. This regular and severe work of hearing 
arguments, attending consultations, and writing opinions, was fre- 
quently interspersed with the holding of jury trials in both civil and 
capital cases, a service for which his admirable temper and long and 
varied experience as a jury lawyer had specially qualified him. Only 
those engaged in the profession can justly appreciate the prodigious 
amount of drudgery, labor, and strain, as well as of intellectual exer- 
tion of the highest quality involved in such a life, for one who, like 
him, was inspired with the earnest purpose to do his whole duty in the 
best way possible. Of course, many cases were easy of solution, but 
he must have had constantly on his mind the more difficult ones that 
required exhausting investigation and deliberate consideration,—al- 
ways very wearing work. In disposing of these, he must have kept 
constantly in mind the necessity of living up to the traditions and repu- 
tation of the illustrious tribunal of which he was a member. ‘The 
physical labor thrown upon him was no trifling matter. The age of ° 
universal stenographers and typewriters, which enables us now to des- 
patch twice as much business half as well, had not yet fully come, and 
his son tells us that his opinions were, “for the most part, in his own 
handwriting.” 

Apart from the written results of his continuous and well-sustained 
industry as they appear in the Reports, the testimony is harmonious 
and.universal to his superior excellence as a Judge. His inherent 
natural qualities formed the basis on which his judicial character rest- 
ed. He was healthy-minded and high-minded, and of adequate intel- 
lectual force and strength; he was truly learned in the law, and he had 
an innate sense of justice and a love of fair play which enabled him 
to hold the scales of justice always even. There was a dignity and re- 
pose about him, absolute impartiality, and uncommon courtesy, that 
made him upon the bench the ideal impersonation of Justice. It was 
never my good fortune to see him in the discharge of his judicial du- 
ties, and I may perhaps be permitted to quote a few words from the 
very sincere and affectionate tributes that were paid to him at the Bar 
Meeting, and in the Court immediately after his death, by those who 
had long been in close contact with him; 
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“His natural open-mindedness and his essentially judicial tempera- 
ment were recognized on all hands. 

“A more dignified, graceful, and effective presiding magistrate it 
has never been my fortune to see on the Bench. 

“The individual charm that belonged to him, the handsome presence, 
the refined and expressive countenance, the gracious and genial man- 
ner, only his contemporaries and professional associates can justly 
appreciate.” 3 

“His urbanity and his knowledge of men and of affairs rendered the 
transaction of business in his Court smooth and expeditious. 

“His opinions were sound and his culture and command of language 
lent them terseness and lucidity.” 4 

“To great beauty and natural grace of person were added a dignity 
of bearing which did not fail to impress all who came before him, and 
a winning courtesy of manner which attracted and charmed everyone. 

“He was the learned, accomplished, high-minded gentleman upon 
the Bench.” ® 

“In all cases] his judgments will be found * * * satisfactory, 
his learning adequate, his perception of the real points clear, his grasp 
firm and strong, his power of statement marked, his style excellent. 

“His name will be enrolled amongst those whom the Bar of Massa- 
chusetts will evermore hold in respect and honor.” ® 

“Above all, he loved justice and right and truth and honor, * * * 
Such a man may well be said to be born a Judge. 

“His sweetness of temper was proof against all irritation. * * 
To try a case before him afforded a distinct and peculiar pleasure, due 
simply to the manner in which the Judge conducted the trial.” * 

“He was a gentleman, in the truest sense of the word. His work 
left no doubt that he was also a lawyer. And when the gentleman and 
the lawyer are combined in one the result is the best type of Judge.” § 

Chief-Justice Holmes well portrayed his judicial character : 

“[ * * * think that he represented in the superlative degree my 
notion of the proper bearing and conduct of a Judge. Distinguished 
in person, with the look of race in his countenance which in more ways 
than one suggested a resemblance to that first Endicott to whom Mas- 
sachusetts owes so much, he sat without a thought of self, without even 
the unconscious pride or aloofness which seemed, nay, was his right, 
serenely absorbed in the problems of the matter in hand, impersonal 
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yet human, the living image of Justice, weighing as if the elements in 
the balance were dead matter, but discerning and collecting those ele- 
ments by the help of a noble and tender heart.” 

Such tributes as these from those who knew him best, uttered with 
evident truth and sincerity nearly twenty years after he left the bench, 
indicate how deep and lasting a mark he had left upon the profession. 
He was an eminently good, wise, and useful Judge, and ranks high in 
the long list of the members of the Court who have made it so eminent 
among American tribunals. His heart was in his work and his con- 
science too, and he appears to have been singularly free from judicial 
faults that are not uncommon. He had none of that impatience which 
leads some judges to interfere and take the case out of the hands of 
counsel, before the trial or argument has fairly begun, as if they knew 
it all better than those who were responsible for its conduct and had 
made it the subject of protracted study. He respected the rights of 
the Bar as carefully as he maintained the dignity and authority of the 
Court, and was never dictatorial or domineering. His nerves and 
temper were always well in hand, so that he was never peevish or petu- 
lant. He never sought by the exercise of his judicial functions to win 
applause or attract popular favor, but was content and anxious only 
to do justice. Remembering the shortness of life and the value of time, 
he did not overload his opinions with superfluous quotations from 
authorities and precedents, but expressed his reasons with brevity, 
clearness, and force, and so carried conviction and left his decisions 
worthy models for imitation. ‘The one preeminent trait which made 
him a marked man among his fellows, at the Bar or on the Bench, was 
his charming courtesy and attractive dignity of manner, which made 
him a universal favorite in Court, so that whether he was conducting 
a trial or argument as counsel, or presiding in the tribunal of which he 
was an ornament, he was a fine example of the finished and perfect 
gentleman. It was no light measure of praise when the Chief Justice 9 
said of his manners that “his example has prevailed, and that now it 
is the rule that a lawyer will try his case like a gentleman, without 
giving up any portion of his energy and force.” 

I have dwelt at considerable length upon his judicial career, because 
to my mind the office and the service of the Judge are the highest and 
noblest that man can exercise upon earth, and in his hands they suf- 
fered no detriment. He wore the ermine gracefully and transmitted 
it as spotless as he received it. Judge Endicott very closely resembled 
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the ideal judge as portrayed by Rufus Choate in his celebrated. address 
on the Judicial Tenure: 

“A man towards whom the love and trust and affectionate admira- 
tion of the people should flow; * * * one to whose benevolent 
face, and bland and dignified manners, and firm administration of the 
whole learning of the law, we become accustomed; whom our eyes 
anxiously, not in vain, explore when we enter the temple of justice; 
towards whom our attachment and trust grow even with the growth 
of his own eminent reputation.” 

The strain of his faithful and unremitting labor, in the tenth year 
of his service, resulted, as too often happens, in broken health and 
shattered nerves, and compelled him, against the earnest protest of all 
his colleagues, to send his resignation to the Governor,!® whose response 
well expressed the judgment of the State for which he spoke: 

“It is with the greatest reluctance and only upon conviction that 
your determination is final that I accept your resignation of the office 
of Justice of the Supreme Judicial Court. I express the unanimous 
sentiment of the Commonwealth when I say I regret the loss to Massa- 
chusetts of your learning and wisdom, and express -the hope that you 
may soon be restored to health and to the judicial service which you 
have so long adorned.” 

This remission of labor was timely, and after a year or two of re- 
pose and travel he returned to Massachusetts restored in health, with 
much capacity for future service, though never so robust as of old. 

Mr. Endicott was never a politician and with all his charming man- 
ner and attractive personality he never cultivated those arts which 
win popular favor and applause. As we have seen, he had often been 
a candidate for Attorney-General and once for Congress, but these 
nominations were not of his own seeking and he probably never lifted 
his voice or hand to secure votes. His party in the State had long 
been sadly demoralized, but the nomination of Mr. Cleveland for the 
Presidency in 1884 roused it to new activity, and its convention at 
Worcester unanimously insisted upon nominating Mr. Endicott for 
the high office of Governor. No office could possibly have been more 
attractive to him, and there was no man in the State who would have 
more fitly adorned it. It must have touched and awakened, J will not 
say the desire, but rather the dream which he must have cherished, of 
the possibility of filling the place which his renowned ancestor had so 
worthily filled. Nothing could be more captivating than the idea of 
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such an hereditary succession by the will of the people after an in- 
terval of seven generations; but whether it was that he distrusted his 
recovered health, or shrank from the uncongenial pursuit of a hotly 
contested and extremely doubtful campaign, he at first refused the 
nomination which was thrust upon him by the Convention in— 
“merited recognition of his life-long devotion to Democratic principles, 
his fidelity to all the public trusts he had assumed, and the dignity, 
honor, and rectitude that had always marked his intercourse with his. 
fellow-men.” 

But being finally persuaded that his candidacy might help the election 
of Mr. Cleveland, in whose behalf he was warmly enlisted, he, much 
against his will, accepted the nomination upon the rare but highly 
characteristic condition that he should not be required “‘to take the 
stump.” His acceptance was an acknowledged tribute to the “honesty, 
fidelity, courage, and patriotism of the national candidate.” 

Attracted by his loyal devotion to the principles in support of which 
he had himself been elected, while Endicott had been defeated, Mr. 
Cleveland, though personally a stranger to him, in considering the 
composition of his Cabinet, in February, 1885, invited him. to Albany 
and offered him the position of Secretary of War. Upon full consid- 
eration of the responsibilities and sacrifices which the position would 
exact, and in the same spirit in which he had led the party in Massa- 
chusetts, he accepted the office, which he filled acceptably and to the 
public advantage for four years from the fourth of March, 1885. It 
was well for him that the office in that period of peace and tranquillity 
* did not impose upon him the colossal duties and difficulties that have 
lately. rested upon the stalwart shoulders of his successor, the present 
incumbent. ‘The routine of the Department in those days, though ex- 
acting, was uniformly quiet, and his health and strength proved en- 
tirely adequate to the highly creditable es useful discharge of every 
duty cast upon him. 

The only fighting which the United States Army had to do during 
his administration was in the suppression of Indian outbreaks, and the 
last of the considerable Indian fights ended happily in 1886 with the 
final defeat of the Apaches and the capture of their chief, Geronimo, 
who had given infinite trouble. 

He contributed to the Cabinet and Administration of Mr. Cleveland, 
an element of great refinement and culture, the charm of his attractive 
personality, social gifts of a high order, great wisdom in counsel, puri- 
ty of character which commanded the confidence of the approving 
Nation, and a loyal support and encouragement to all the earnest ef- 
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forts of his chief for the reform of the public service and the mainte- 
nance of the national credit and dignity, and we have the cheerful and 
emphatic testimony of the present distinguished Secretary of War, 
that the position which Mr. Endicott held in the Cabinet— 

“though foreign to his training, he immediately rendered conspicuous 
by strict attention to duty, and a keen interest in the Army and its 
requirements. * * * He initiated many important reforms which, 
pressed to successful conclusion, enabled him to maintain undiminished 
that high standard of integrity for which the Department of War has 
ever been distinguished.” 

It would not be useful here to detail or to summarize the many im- 
portant subjects of a technical nature which engaged his attention as 
Secretary of War and which have passed into the history of the army 
and the country; but as indicative of his faithful support of Mr. Cleve- 
land’s efforts to promote the stability of the civil service, it is worthy 
of special notice and remembrance that out of a total of 1619 em- 
ployees of the War Department and its bureaux, whom he found when 
he took office, all of whom had been appointed by the opposite political 
party, he made, in the four years of his tenure of office, only thirteen 
removals except for cause or for the reduction of the force. 

He took a vivid and constant interest in the Academy at West Point, 
as the invaluable nursery of military education, upon which the good 
name of our Army and its officers must always depend, and his ad- 
dresses to its graduating class from year to year were patriotic and 
stimulating. With persistent energy and zeal he initiated many re- 
organizations and reforms of bureaux and departments of the Army 
Service, the beneficial results of which are permanent and of great 
utility. The Board of Fortification and other Defences, created by an 
act of Congress on the day before he took office, to devise measures 
for the defence of the coast and harbors and seaboard cities and which 
is known as the Endicott Board, cast upon him, as Chairman, most 
laborious duties, and established the policy according to which our 
coast defences are now maintained out of large appropriations made 
for the purpose. His four annual reports to Congress disclose an 
enormous amount of detail work most faithfully done. 

Judge Endicott was a good speaker, and on the few occasions which 
enlisted his sympathies and on which he permitted himself to be 
drawn upon for such service, he delivered excellent discourses. His 
elaborate and sympathetic adresses in 1869, at the dedication of the 
Museum of the Peabody Academy of Science in Salem, and in 1878, 
on the two hundred and fiftieth anniversary of the landing of John 
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Endicott, commanded great attention, and their perusal discloses an 
intimate acquaintance with the local history of his native city and 
county and a deep interest in the development of New England. Be- 
sides his devotion to Harvard College, his interest in the cause of edu- 
cation was manifested by his service as a ‘'rustee of Groton School 
and of the Peabody Education Fund. 

After his retirement from the Cabinet in 1889, he resumed the prac-~ 
tice of his profession in Boston, in a quiet and dignified way. His 
advice and services were eagerly availed of by many important in- 
terests, which he served as long as his waning health permitted, till at 
last, worn out by his long course of professional and public service, 
he retired to his country seat at Danvers, where, surrounded by scenes 
that had been familiar to his great progenitor, and in the enjoyment 
of all that should accompany old age, he passed the evening of his 
days in dignified repose. 

Such a sketch as this that I have attempted, of one whose career 
was for the greater part of it conspicuous in the eyes of his fellow- 
men, might, perhaps, remain without reference to that inner life, known 
only to his family and his friends and guarded by himself as something 
too intimate and sacred for other eyes to penetrate. And yet, in his 
case, the memorial must be very incomplete which fails entirely to no- 
tice this side of his existence. 

The strategy of a soldier, the invention of an author, the policy of 
a statesman may be, and often have been, independent of the circum- 
stances of their domestic life and even of their private character; but 
William Endicott was through all, and above all, a great gentleman; 
and he could not have been this, had his innermost thoughts and most 
intimate surroundings been other than they were. 

So I will say, in few words, that no man has ever been more beloved 
by those nearest to him, none has had warmer friendships and kept 
them longer unchanged, and none has had greater power of attracting 
and giving sympathy in his intercourse with all sorts and conditions 
of men. Joined to the reserve, which was so marked a part of his 
nature, were a keen appreciation of character and a kindly sense of 
humor that won for him the affection and respect of all with whom he 
was brought into contact. ‘The old Yankee farmer, the country lawyer, 
the little tradesman in the town were as much at home with him as the 
most cultured writer and distinguished jurist whose friendship he had 
made among the first men of his time both in America and in Europe. 

To all alike his dignified simplicity and tolerant humanity equally 
appealed ; and, while the most learned and cultivated found in him a 
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refined and delicate intelligence, the loving regard of humbler minds 
was not less surely attracted by his generous sympathy and transparent 
honesty. 

And so he passed away, keeping clean to the end the unstained rec- 
ord of his ancestors, and leaving behind to his family and his friends 
the memory of a pure, an upright, and an unselfish life. Whether we 
regard him as lawyer, judge, statesman, or citizen, he commanded the 
respect and affection of his own generation, and his memory should be 
handed down to those who come after us as a model for the Amer- 
icans of the future. 
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JOHN E. PARSONS 


MEMORIAL READ BEFORE THE ASSOCIATION OF THE BAR OF THE CITY 
oF New York, Marcu 14, 1916 


When a man has outlived most of his contemporaries and all of 
those who knew him in boyhood, it is almost impossible, after his 
death, to find out the history of his childhood and early life, unless he 
has left upon record some written memoranda about them. When I 
was preparing a memorial of the late Judge Dillon for the Bar Associ- 
ation, I found great difficulty in this respect in regard to him, and I 
spoke to Mr. Parsons about this one day when he happened in at my 
house in Stockbridge. “Well,” said he, “there will be nobody alive 
when I die that has any personal knowledge of my early life, and I 
think I must put something on paper about it.” 

The result was that after his death there was found in his desk the 
following brief autobiographical sketch, and I think it is the best pos- 
sible introduction for what I have prepared about him, in response to 
the invitation of this Association, which I greatly valued: 


Notes Founp In THE DEsK oF Mr. JoHN E. Parsons AFTER His 
DEATH 
“1914, August 28. 

“In the course of conversation Mr. Choate said that the Bar 
Association had asked him to prepare an obituary notice of Judge 
Dillon and he wished to know whether I could give him any informa- 
tion about Judge Dillon’s early life. I was made to think how in case 
of my death any such information could be obtained about me. I have 
outlived brothers and sisters. ‘Those of my first cousins who still sur- 
vive I scarcely know. I feel as if for my children and others who may 
be interested in me I should make a record of some details. 

“My father was born in England. When he was eighteen or nine- 
teen years old he came to New York to join in business his maternal 
uncle James Hewitt, who was an importing merchant doing business in 
New York. He here met and married my mother. My mother’s 
father, Ebenezer Clark, was born in Wallingford, Connecticut. He 
came to New York when a boy, later engaged in business here and 
married Ann Marselis of an old Dutch New York and New Jersey 
family. I have understood that he lived first on Broad Street, moved 
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later to the northeast corner of Wall Street and Broadway, then to the 
corner of Broadway and Houston Street, and in 1821 he moved to 
Rye, where he continued to reside until his death in, I think, 1848. 

“My grandfather owned a parcel of land bounded by Broadway, 
. Leonard Street, Catharine Alley or Lane, and the Freshwater or Col- 
lect Pond. In it he built a row of six houses fronting on Leonard 
Street. In one of the houses on October 24, 1829, I was born. My 
father had the Englishman’s love of the country. Not long after his 
marriage he purchased an estate at Rye, then and still called Louns- 
bery, which he made his summer home. He enlarged the house then 
standing on the place, lived there a large part of the year, and there I 
was brought up. My father’s business compelled him to make visits 
to England. On one occasion my mother accompanied him. In 1838 
he went to England alone, leaving my mother at Lounsbery. Before 
sailing he took my sister Anna, older, my brother William, younger 
than myself, and me to Southbury, Connecticut, to live with the family 
of the Rev. Williams H. Whittemore who had married my mother’s 
sister, and was the minister of the Congregational church there, and 
to be at school there during his absence. In March (1839) came the 
news that in the preceding January my father had been lost in the 
wreck of the packet ship Pennsylvania on the coast of Cheshire, re- 
turning to New York. My mother was living at Lounsbery at the 
time. Visiting at the house were friends by the name of Milford. 
Many years after I made a visit to California. At the Big Tree sta- 
tion, returning from the Yosemite Valley, a Mr. Milford, who was 
living in California, and had seen my name.on the hotel register, intro- 
duced himself to me, in the course of conversation referred to his hav- 
ing visited my mother with his sister, and asked me if I had ever heard 
the story of the white dove. I asked him to tell it to me. He said ‘T 
shot the white dove.’ He said that one evening my mother was.very 
much disturbed at a noise outside. He went to ascertain what it was 
and as he passed thro’ the hall took my father’s fowling piece which 
stood there, presently returned with a white dove which he had shot 
in the trees around the house and told my mother that she would not 
be troubled any more; she said that she feared it was a presage of ill 
tidings, and weeks after came the news of my father’s death at that 
time. My father’s body was recovered; it was taken charge of by 
business friends, buried by them in Ardwick Cemetery, Manchester, 
and a monument was by them erected over his grave. 

“My father had an Englishman’s abhorrence of negro slavery, con- 
nected himself with the abolition movement here, befriended among 
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others a young negro who at his request dying in England was buried 
across my father’s feet. My father’s death left my mother a young 
and most attractive widow with five children (my sister Anna who 
later married Jasper E. Corning, older, and my brother, William H., 
sister Mary, and brother Arthur, younger than I). My father had | 
acquired what for those days was a large fortune; it was invested in ~ 
his business. As I have understood, his father lived at Cubbington, a 
parish adjoining Stoneleigh, near Leamington, Warwickshire, moved 
to Manchester and, as I have assumed, was interested in manufactur- 
ing, and died, having had as I think eight living children and two who 
died young. He must have been quite a young man when he died. 
My father had become interested with an Orrell family in some kind 
of manufacturing; in their employment, as I suppose, he became ac- 
quainted with two young men by the name of Coates and set them up 
near Glasgow, Scotland, to make spool cotton thread, which came to 
this country as ‘Parsons Spool Cotton’; it proved a great success and 
the Coates and their family in Scotland and later in Paterson, New 
Jersey, made large fortunes. The name continued for some years 
after my father’s death, and from it came a royalty to my uncle, 
James H. Parsons, which I can remember to have been paid him as late 
as 1850 and after. 

“My father had joined with him in partnership under the firm name 
of Parsons, Corning & Company, his brother Arthur W., who later 
married my mother’s sister and was father of my cousin Emma Par- 
sons, who died a year ago, and Mr. Edward. Corning. Neither had 
business ability. They set up in business in Philadelphia another broth- 
er. My grandfather Clark was a very capable man, had built for him- 
self the charming house opposite the Presbyterian Church at Rye 
where he lived till his death. He took charge of my mother’s affairs. 
Mr. Corning and my two uncles, neither of whom had means, con- 
tinued the business, using my father’s fortune for the purpose, and be- 
fore my grandfather could extricate any part of it more than one-half 
was lost. My mother rented a house on Walker Street near Broad- 
way, between there and St. John’s Park, which was then the most 
select part of the city. Lounsbery was let, and my brother William 
and I were sent to the school at Rye of Mr. Samuel W. Berrian who 
had married my father’s sister Eliza. In the house next to my moth- 
er’s lived the Rev. Dr. Thomas DeWitt of the Dutch Reformed Col- 
legiate Church. The acquaintances then formed led to a friendship 
which continued to the recent death of Mrs. Morris K. Jesup, his last 
surviving child. 
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“I remained at Mr. Berrian’s school until October, 1844, when as a 
freshman I entered New York University under Chancellor Theodore 
Frelinghuysen. My mother had meantime bought a charming extra- 
width house on Sailors Snug Harbor, lease No. 15 Clinton Place, 
where our home was until I left college. My mother spent some sum- 
mers at Lounsbery after the lease expired until 1847, when my grand- 
father died. Some summers she boarded at Rye, my brother and I 
being at school there. After the death of my grandfather we spent 
part of several summers with my grandmother until her death. 

“At New York University I had the great advantage of the instruc- 
tion as Professors by Taylor Lewis in Greek, Elias Loomis in mathe- 
matics, Edward A. (?) Johnson in Latin, and in philosophy and 
English literature Dr. C. S. Henry. I was one of the youngest mem- 
bers of the class, graduated third, in mathematics tied as No. 1, was 
for one term president of the Philomathean Literary Society, was a 
member of the Sigma Phi Greek Letter Society. We attended the 
University Place Presbyterian Church, and it was in that church that 
were held the Commencement exercises when our class graduated, and 
IT ina silk gown made my Commencement speech. 

“What was to be my occupation in life had remained in abeyance. 
My choice had inclined to being a banker as furnishing the opportunity 
most quickly of making a fortune. My father’s estate had realized to 
me $15,000 to $20,000, quite a sum for those days. No opportunity 
came. My uncle James had had occasion to employ the law firm of 
Gerard & Platt. In the autumn of 1848 I determined to try the law, 
although with no very definite purpose to become a lawyer, if an op- 
portunity offered of being employed in a banker’s office. I was per- 
haps influenced by the fact that through my uncle I was able to be re- 
ceived as a student with Gerard & Platt. Mr. Gerard had a reputation 
as a trial lawyer, mainly for the defense. There came a time when I 
took notes of trial for him, and learned his ways. With my pre- 
conceived ideas they did not impress me. Judged by the results nothing 
could be more in the interests of his clients. He took a seat as near 
as was possible to the jury, established personal relations with them, 
conducted the trial in a conversational way, and relied upon winning his 
case before the summing up. Mr. Platt (James A.) was better versed 
in the law than any lawyer whom I have ever known. He had injured 
his eyes. JI read the reports to him. There were not many in those 
days, and his rule was to read all, and when unable to do so himself, 
to have me read them to him. His comments were most instructive. 
I have never felt more complimented than when I had been trying 
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cases for a few years he employed me as counsel for the defense in a’ 
suit of Graham v. Schuchardt, tried in the Queens County Court House 
with William Fullerton for the plaintiff. I made my opening in a 
measure a summing up and at the close of the defense challenged 
Judge Fullerton to let the case go to the jury on the judge’s charge. 
He reluctantly acquiesced. Mr. Platt remonstrated. But I took the 
responsibility and we succeeded. 

“Mr. Gerard’s son James W., father of our present Ambassador 
to Germany, and Thomas T. C. Buckley who became Mr. Gerard’s 
son-in-law, formed a law firm under the name of Gerard & Buckley 
and had offices with Gerard & Platt then at 79 Nassau Street. Mr. 
Buckley was a very able trial lawyer. His temper was at times not 
under control, but if he had lived he would have reached the first 
rank, as indeed he had done. Not long after I began to try cases | 
was opposed to Mr. Buckley in a minor case; he spoke of me in a way 
which was one of the things which encouraged me to become a court 
lawyer as against an examiner of titles to which I originally inclined. 
I was a student in the Gerard office until 1851 or 1852. Joseph L. 
White. who was interested in obtaining a concession for the Nicaragua 
Transit Canal, was an habitué of the office. He talked the canal, and 
there came a time when he was expected to return from Europe with 
important concessions. "The shares began to advance. I put about all 
that I had in them; it turned out that Mr. White had failed, the shares 
sank out of sight, and I was made to realize that I must work for a 
living. Charles O’Conor had recently tried the Forrest divorce case; 
it had established his position as perhaps the ablest member of our 
Bar; he was associated with James W. Benedict and Andrew Board- 
man, Benedict & Boardman, as attorneys. I had the opportunity of 
taking a clerkship with them, and I did so at $6.00 a week. Mr. 
O’Conor was no longer with them. Mr. Boardman was a thoroughly 
trained so-called real-estate lawyer. I was under him and principally 
employed in the examination of titles. He voluntarily made my $6.00 
a week $8.00; and when I left would have made me a junior partner. 
I had come to the conclusion that it was time for me to know whether 
I was to succeed as a lawyer; I did not feel satisfied to be the tail end 
of an attorney firm, and after being with Benedict & Boardman some- 
thing more than a year, I determined to start for myself. My uncle 
James had an office on the second floor of a building at the southwest 
corner of William and Pine Streets (opposite No. 52 William). He 
gave me desk room, and there I hung out my shingle, my only clients 
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being members of my family, and one or two persons of little impor- 
tance to whom mortgage investments for them introduced me. 

“A year ahead of me at the University was John Gorham Vose. He 
had become a lawyer and was in partnership with Lorenzo B. Shepard. 
He was offered a partnership with the firm consisting of Francis B. 
Cutting and Edward H. Owen, Mr. Cutting being the rival of Mr. 
O’Conor and his firm having perhaps the most important practice in 
the city., I had kept up relations with Mr. Vose; he recommended me 
to Mr. Shepard as his successor; Mr. Shepard offered me the position, 
and in 1854 was formed the firm of Shepard & Parsons with offices 
on Nassau Street at the northwest corner of John. This was in 1854. 
I had been admitted to practice in 1852. Mr. Shepard was quite a 
‘young man but had become prominent in public life as a member of 
the Democratic party. Law practice in those days was on a moderate 
scale. I estimated that my partnership might mean from one thousand 
to two thousand a year for me, twice that for Mr. Shepard. I attended 
to the office and attorney part of the business, Mr. Shepard’s choice 
and talent being for court practice. His nearest personal friends were 
Abram S. Hewitt and Edward Cooper, who with Mr. Peter Cooper 
became clients of the firm. 

“Tn 1854 the then District Attorney died. Horatio Seymour was 
Governor and he appointed Mr. Shepard to succeed him. Mr. Shep- 
ard accepted and appointed me to be his assistant. I demurred saying 
that I had never seen an indictment. He said that I had better learn 
how to draw one. Francis R. Tillou was Recorder and Welcome R. 
Beebe City Judge. I had become acquainted with Judge Beebe when 
attending to such admiralty business as Gerard & Platt had; I went 
to him for advice; he said ‘Accept.’ I did and for seven months I 
was sole Assistant District Attorney, drew all the indictments, and 
with a few exceptions tried all the cases. I have always regarded this 
experience as a principal factor in contributing to such success as 
later came to me as a court lawyer. 

“Later Shepard & Parsons moved their offices to 49 Wall Street. 
In 1856 Mr. Shepard by election became Corporation Counsel of the 
City. The business of the firm which had increased devolved mainly 
on me; I had won individual clients, as Mr. Hewitt subsequently told 
me. Mr. Shepard thought that our division should be three-fifths and 
two-fifths to me, and the future was reasonably assured when in the 
fall of 1856 Mr. Shepard died. The office business, such as it was, re- 
mained with me, and promised perhaps $2500 a year.” 

I greatly value this Memorandum, brief and imperfect as it is, be- 
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cause it shows how accident controls our professional beginnings, and 
because it adds the name of another great lawyer to those of O’Conor, 
Southmayd, and Dillon, who had never entered, nor apparently ever 
thought of entering, a law school, and yet by their own personal dis- 
cipline came to the front rank in the profession, and also because it 
gives a most vivid account of the early life of Mr. Parsons and brings 
him to the point where he had chosen the forensic department and 
work in the courts as his mission for life. 

The early loss of all his inheritance, which seems to have been for 
those days considerable, put him upon his mettle, and his careful read- 
ing of all the reports, which at that time were few, with and under 
Mr. Platt, gave him as good a knowledge of the law as, and I think 
better than, he could have acquired at any law school at that time. He 
went back to the reports, the real embodiment of the existing law, and 
" mastered them individually in the same way as they were subsequently 
used collectively under the system which bears the name of Professor 
Langdell. 

His early intention seems to have been to become an office lawyer 
and examiner of titles, but Governor Seymour’s appointment of Lo- 
renzo B. Shepard as District Attorney, with whom he was associated 
as partner, changed entirely his whole line of life, and those few 
months as the sole Assistant District Attorney in New York, in which 
he drew all the indictments and tried all the cases, gave him a splendid 
opening by means of which he had already, at the time his Memoran- 
dum leaves us, become conspicuous in the then little city of New York 
as an. accomplished and experienced court lawyer. 

In 1857, shortly after the death of Mr. Shepard, Mr. Parsons, then 
only thirty-eight years old, when on his way to the court house, was 
stopped on William Street by the late Albon P. Man, at that time one 
of the most successful and respected business lawyers in New York. 
Mr. Parsons did not know Mr. Man except by reputation, and, of 
course, Mr. Man knew him well in the same way, but he never went 
into court. He said, “You are Mr. Parsons,” and on the spot invited 
Mr. Parsons to become his partner on equal terms. Mr. Parsons ac- 
cepted, and the firm of Man and Parsons became very conspicuous, 
and lasted until 1884. 

A former law student in their office records that as his first task, 
after entering it, he was told to look over the records on appeal in 
some seventy cases that had been tried by Mr. Parsons, and on looking 
over the register he found that in every case Man & Parsons had suc- 
ceeded, and represented the respondents on appeal. It is an interest- 
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ing fact that, shortly before Mr. Man’s death, he told a friend that it 
was one of the regrets of his life that he had never heard Mr. Parsons 
try a case, nor even seen him in a court room. 

Mr. Parsons had great qualities which essentially fitted him for 
leadership as an advocate—a sound constitution and good health, 
which is the first necessity for permanent success at the Bar, a very 
keen intelligence and almost unerring memory, and adequate knowl- 
edge of the law, undying tenacity of purpose, undaunted courage under 
all circumstances, and a power of analysis that enabled him to separate 
the wheat from the chaff in the facts of every case, and to present at 
the outset in his opening a clear statement of the facts, which generally 
won the case, if winning was possible. His original love of mathemat- 
ics, which came near diverting him from his true mission at the Bar, 
proved to be a wonderful aid in his forensic practice, for no accounts 
were too intricate for him readily to unravel. To these great and 
valuable qualities, there were, as I think, two drawbacks, which modi- 
fied not the success, but, as it seems to me, the interest of his long 
professional career. He was) somewhat lacking in imagination and 
absolutely without a sense of humor, which sometimes before a jury 
put him at a sad disadvantage, and the latter quality, or deficiency, ex- 
plains to my mind his failure to appreciate one of his great forerunners 
at the Bar, James W. Gerard, the grandfather of our present succes- 
ful Ambassador to Germany. As he says in his Memorandum, “with 
my preconceived ideas, his ways did not impress me,” but the trouble 
was he could not understand them. 

In truth Mr. Gerard in his time was one of our great and successful 
leaders, full of wit and humor, merriment and fun, in all their forms, 
which fascinated and carried away a jury, and secured him a verdict 
wherever his cause and his client deserved it. Mr. Gerard was, in 
fact, one of the most upright, honest, and earnest men that we ever had 
at the Bar, but Mr. Parsons, who was a rigid realist and a thoroughly 
trained Calvinist, could not make him out, and seems to have thought 
his method of trying cases not only undignified, but almost immoral, 
when he was really the joy and delight of the Bar at that time. 

I should be doing great injustice to Mr. Parsons, 1f I did not insist 
upon his great strength and purity of character, his conscientiousness 
and high moral sense, and his strong personality as accounting for his 
well sustained and ever increasing success in life for the whole fifty 
years that he was one of the great ornaments of our profession. There 
was a certain rigid formality in his manner and bearing, a coldness of 
composition, which kept people at a distance, and a very strenuous in- 
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sistence upon all the rights of his clients, alike in court and in negotia- 
tions, which gave the younger members of the profession, who came 
in contact with him, a feeling that he was much too severe and unyield- 
ing, and made him, as I think, for a long time generally unpopular 
with them. He certainly was a very stiff antagonist, but 1 am sure 
that he was wholly incapable of taking an unfair advantage of any- 
body, and that he never encroached upon the rights of those with 
whom he had to deal. 

In the early years of his professional life, the administration of 
justice in our courts was still of a high character. There was a group 
of leading advocates who gave it a high moral tone, and it was one 
of Mr. Parsons’s great advantages that, when quite young, he came in- 
to contact and conflict with many of these great leaders, such men as 
George Wood and Charles O’Conor, Francis B. Cutting and William 
Curtis Noyes, William M. Evarts, and a little later James C. Carter 
and Francis N. Bangs. Such men would have been a credit to any 
Bar at any period of American or English history, and by observing 
them and occasionally grappling with them he acquired great facility 
as a tryer of cases and a conductor of legal business. For some years 
after his admission to the Bar there was no corruption that I can recall 
in our courts, but by and by there came a brief period of horrible cor- 
ruption, which increased with great rapidity and intensity, when the 
Tweed Ring got into complete and undisputed control of the city of 
New York, and injected three of its worst and most cunning instru- 
ments into our local judiciary. Justice was bought and sold, and this 
terrible Ring actually dominated the administration of justice, so far 
as it was conducted by these three judges. The better members of the 
profession were in a way paralyzed, and it came at last to the breaking 
point, when clients were advised, never by their counsel but by their 
friends, to retain certain questionable lawyers and offices, if they hoped 
to win their cases. 

The great body of the profession stood firm for the right, but there 
were lawyers who cringed and “crooked the pregnant hinges of the 
knee, that thrift might follow fawning.” 

It was at this shocking point in our history that the Bar arose in its 
might, and vindicated its title as the conservator of the Commonwealth. 
This Association was formed for the rescue and preservation of the 
profession from the degradation into which it was in danger of fall- 
ing, and of the courts of justice from the terrible cancer that was ac- 
tually preying upon their vitals. Mr. Parsons was one of the founders 
and one of the most active and earnest promoters of this Association, 
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of whom, I am sorry to say, there are only ten or fifteen left. The 
Committee of Seventy was formed, which had for its object the over- 
throw and annihilation of the Tweed Ring and the restoration of the 
government of the city to the hands of its honest citizens, which was 
practically accomplished in the election of 1871, all honest citizens unit- 
ing in that great effort. It was upon pressure from the Bar Associa- 
tion of the city of New York that the impeachment of the guilty judges 
was initiated, and by this time Mr. Parsons had attained so great 
prominence in the profession that he was very properly selected with 
Judge Van Cott and Mr. Albert Stickney to conduct the prosecution. 
By the able part that he took in the proceedings he rendered an inesti- 
mable service to the people of New York'and to the cause of justice 
everywhere that ought never to be forgotten. 

The duties assigned to him in the conduct of the cases were of 
the greatest importance, and the records bear witness to his close and 
constant attention, and the very able and earnest manner in which he 
presented the vital evidence against the accused. It is sufficient to 
say here that the object which the Bar Association had in view was 
triumphantly accomplished, that the guilty judges were driven from 
the Bench, and that the judgment of condemnation, in which the 
whole profession concurred, was so overwhelming and final that I 
think we may say with confidence that in the forty-four years that 
have since elapsed no corruption in the principal courts of this State 
has ever occurred. It required a great deal of courage, a vastly 
greater amount of persistent and unremitting toil, and a legal ability 
of the highest order to bring about this notable historical result, and 
Mr. Parsons and his associates received the reward of appreciation 
and applause which they so justly deserved. 

From the time of the termination of these most important trials 
until his final retirement from practice, when he had reached his 
eightieth year, Mr. Parsons may be properly classed as one of the 
great leaders of the profession for a period of more than thirty 
years, and during all this time, until I went to London at the be- 
ginning of 1899, it was my good fortune to- be his constant and 
probably his most frequent antagonist in the conduct of important 
litigations that arose in all our courts, and I rejoice in this op- 
portunity to bear witness to the great ability, the unswerving integrity, 
and the never failing fidelity with which he conducted his causes alike 
before the court and the jury. I never knew him to take an unfair 
advantage of his opponents or of the court, and I can truly say that 
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in all this long intercourse, sometimes very trying and very strenuous, 
our mutual respect and esteem were never disturbed. 

It was a great element in Mr. Parsons’s character that he never lost 
his temper, for when a lawyer loses his temper he is pretty sure to 
lose his case, and so it behooved me to keep my temper too, so as 
never to give him a possible advantage. The nearest that he ever came 
to showing signs of anger, successfully suppressed, was when, after 
the close of a long and bitter jury trial, which attracted the attention 
of the town and afforded great amusement to the readers of the 
newspapers, a trial in which the feelings of all parties concerned were 
thoroughly enlisted, and I had happily got a verdict, he heard that I 
was about to print my summing up. He called upon me and asked 
if that was so, and when I replied that it was, “Well,” he said, “you 
know if you do that you will be liable to a prosecution for libel.” 
Whereupon I immediately proceeded to print and publish the closing 
argument. 

‘here was always one advantage which he could not refuse to me. 
He was so thoroughly methodical in his mental processes, so straight- 
forward and upright, logical, forceful, and, exhaustive, that I always 
knew exactly how he would present his case, and was thus in a measure 
partly prepared in the difficult task of meeting him,. while, I believe, 
that toward the end of our numerous and long-continued encounters, 
he did me the honor to say that it had always been difficult to deal 
with me, because he never knew what I would say next. 

Mr. Parsons was the ablest and most accomplished all-round lawyer 
that I have ever encountered.. There was hardly a branch of the law 
in which he was not well versed; his efforts seemed equally well 
prepared and effective whether before the court or jury, in a trial 
at first instance or before the Appellate Court, or Court of Appeals 
on a final hearing, and I think that a large proportion of the cases 
of importance during the period that I have indicated, embracing every 
variety of subject of litigation, were contested between us. There was 
no branch of the law or of equity in which he was not fully equipped, 
but outside of court too he was a great lawyer, and I believe was one of 
the wisest, most sagacious, and safest legal advisers that we ever 
had. Most advocates who spend their days in court, week after week 
throughout the year, like to get away from business when court ad- 
journs and take a rest. As Mr. Brady said one day on coming 
out of the court after a hard day’s work, when beset by several clerks 
from his office: “Mr. Brady, Mr. Smith is waiting for you at the 
office,” or “Mr. Jones is going to be there to see you at five o’clock,” 
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or “Mr. Robinson has an appointment with you for half-past five.” 
“Oh, have they?” said he. ‘Well, then the best thing I can do is 
to go home,” and off he went; but Mr. Parsons always went straight 
from the court to his office and disposed of serious matters without 
apparent fatigue, but I have known him, for all that, in a state 
bordering upon exhaustion, and only keeping up with the great burden 
of his work by sheer force of will, staggering under it though he might. 
He was a man of singularly well regulated habits and fine control over 
himself. While the rest of us during recess would hasten over to 
Delmonico’s for a hearty luncheon, he habitually remained in or near 
the court room, subsisting on a sandwich, or a remainder biscuit, 
which he had brought’ from home, and this constituted his only 
luncheon year in and year out. 

I have already spoken of the excellent public service he rendered 
as a very young man, when for nearly a year he drew all the indict- 
ments and tried nearly all the cases in the District Attorney’s office, 
the same office which now under an experienced criminal lawyer 
employs scores of assistants dnd clerical men to dispose of the business 
in the criminal courts. I have also shown how in middle life he 
rendered a magnificent public service in the cleansing of the Augean 
stable into which our courts had been converted, but it was reserved 
for Mr. Parsons in his old age to set a noble example to his profes- 
sional brethren, by showing with what courage, patience, and fortitude 
he could bear the burden at the age of eighty years and upwards of a 
prosecution to which he was subjected by the Federal Government in 
the pursuit of its theory of government by indictment. He was made 
a defendant and, of course, his high professional standing made him the 
most conspicuous defendant in the indictment of the president and 
directors of the Sugar Company for an alleged criminal violation 

of the Sherman Act in 1903. He had been from its organization one of 
the directors of the Sugar Company, and, of course, acted as its 
counsel. In this capacity it became his professional duty to pass upon 
a contract into which the company was about to enter and which was 
referred to him as counsel to put into shape. Most carefully and 
conscientiously he performed this duty, basing his action upon a clear 
and plain decision of the Supreme Court of the United States, which 
up to that time had stood without modification and was certainly the 
law of the land. By and by efforts were made from time to time by 
interested parties to make the transaction the basis of a proceeding 
under the Sherman Act. President Roosevelt, to whom the applica- 
tion was made, referred the matter to Attorney General Moody, who 
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soon afterward became a Justice of the Supreme Court, and in the 
meantime had taken no action upon it, and the matter fell into the 
hands of his successor, Attorney General Bonaparte, who held that 
he could see no difference between the case as presented and the case 
which had been decided by the Supreme Court of the United States 
some years before, to which I will presently refer. He, accordingly, 
declined to prosecute, but after four years the indictment was found 
and prosecuted upon new theories of law, by which the decision of 
the Supreme Court, upon which Mr. Parsons had based his action, 
had in the meantime been more or less modified. 

The indictment of Mr. Parsons in 1909 was a severe blow to him 
and to the profession of which he was and had been for nearly 
fifty years a very prominent leader and ornament. In spite of his 
excellent and long-sustained professional services, his unblemished 
character, his well-known devotion to the general welfare and the 
public good, and of his having been the President of this Association, 
the prosecution was commenced, which, as the event showed, could 
not be sustained; but government by indictment was then a favorite 
and popular theory, laws were being passed throughout the Union 
creating statutory offenses out of acts which in themselves were 
perfectly upright, and the irresponsible press was clamoring for the 
indictment and conviction for something or other of “men higher up.” 
The administration at Washington felt it to be its duty to enter upon 
this prosecution, and to press it with all possible vigor. 

The Sherman Act had been passed in 1890. Some years after- 
ward a bill. had been filed by the United States against the American 
Sugar Refining Company, and E. C. Knight and others, charging 
them with a combination in violation of the Sherman Act, and asking 
for an injunction restraining the defendants from further and con- 
tinued violations of the said act of Congress, but the Circuit Court, 
before whom the case was originally heard, declined upon the plead- 
ings and proofs to grant the relief prayed, and dismissed the bill, 
and the Circuit Court of Appeals affirmed this decree. The Supreme 
Court of the United States, before whom the case was argued on 
appeal by Mr. Johnson and Mr. Parsons himself, in January, 1895, 
affirmed the decree below, holding specifically that the manufacture, 
even of one of the prime necessaries of life, could not be brought 
within the condemnation of the Sherman Act, even although its sale 
in other States was an essential incident. In other words, that 
manufacture was not commerce, and was not intended to be affected 
by this act, 
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It was in the light and under the express authority of this decision 
that Mr. Parsons approved the transaction into which the company had 
entered, as one not coming within the purview of the Sherman Act. 
Great pressure had been brought to bear to induce the Government 
to proceed against the company and its directors for this transaction, 
but the Department of Justice consistently adhered to its first decision, 
made upon a full statement of the case, as it afterwards was presented, 
that under the decision in the Knight case in 1895, no violation of 
the Sherman Act was shown, and steadfastly refused to encourage the 
desired attack upon the Sugar Company. 

It is true that in the meantime, but only after the contract com- 
plained of had been made upon its authority, the law laid down in 
the Knight case had been substantially modified by the subsequent 
decisions of the Supreme Court itself, but this ought not to have 
deprived the parties accused of the protection which, as I understand 
the law, they were entitled to receive from that case, because it con- 
tinued to be the unquestioned law up to the time of the acts which 
so long afterwards were made the subject of the indictment. 

The acts complained of were committed in December, 1903, a date 
important to be noted. The Knight case was decided nearly nine years 
before in January, 1895, and had been re-affirmed or cited as authority 
by the Supreme Court in 1897, 1898, 1899, twice in 1902, and three 
times in 1903, all of which decisions appeared in the published re- 
ports, and it had been recognized and accepted in the meanwhile by 
the inferior Federal Courts, at least ten times, and still stood as 
settled law at the time of the act complained of in 1903. Under these 
circumstances, Mr. Parsons and his associates were entitled, as I think, 
to have the judge charge the jury that no violation of-the act had been 
shown, and that their verdict must be for the defendants. 

The case was not brought to trial until 1912, three years after 
indictment found, and when that trial did take place, in spite of 
the most strenuous efforts on the part of the Government and the 
most unworthy personal abuse heaped upon the head of Mr. Parsons, 
especially, it was, as I am credibly informed, only by the dissent of 
a single obstinate juror that the Government was saved from a 
unanimous verdict of acquittal. 

After the trial, friends of some of the defendants, but not including 
Mr. Parsons, on whose behalf no such appeal was made, appealed 
to the Attorney General to dismiss the case, and that official, after 
careful consideration and upon being advised by the District Attorney 
that the case of the Government in his opinion could never again be 
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presented so strongly to a future jury, directed that the indictment be 
dismissed, which was done. 

But what a frightful ordeal it was for a man of exalted position, of 
unblemished character, foremost in his profession, in the church, and 
in the social world, to have to undergo, to suit the changing theories 
of the Courts and of the Government! His iron constitution, how- 
ever, sustained by the consciousness of innocence and by his clear 
professional opinion that there was no ground for the prosecution,. 
carried him safely through, although two of his associates fell by 
the way, and died under the mortification of being held up to the 
world as criminals. What a travesty of justice! And how can we 
safely practice law, if we are to be punished in the Federal Courts 
for acting upon the as yet undisputed decisions of the Supreme Court 
itself ? 

I had many conferences with Mr. Parsons about the case during 
those three trying years. Never once did he falter, but with a mind 
conscious to itself of right, and of the undiminished support and 
confidence of the great company of his friends, in the profession and 
out of it, he maintained a marvelous serenity, but what he suffered 
it is impossible to find words to describe. 

It is such tests as this that the best of our profession are sometimes, 
but, | am happy to say, only rarely, called upon to meet for the sake 
of the whole fraternity, simply for performing their professional 
duty and the whole Bar owes Mr. Parsons a debt of gratitude for 
the courage and fortitude with which he bore it. After the long 
agony was over, he had the satisfaction of knowing that it had left 
no smirch upon his great reputation, and that by his heroic stand he 
had done a great service to his profession. He lived for four years 
more in the full enjoyment of the regard and esteem of all who knew 
him. 

For one I feel certain that more unreasonable restraint of trade, 
within the meaning of the Sherman Act, has been committed by 
the Government itself by its unsustained and unsuccessful attacks 
upon business than by all the combinations which it has by those 
attacks attempted to destroy. Under the clause in the Federal Con- 
stitution which gives Congress the power to regulate commerce, much 
has been done to paralyze and destroy it, and the Government is 
largely responsible for its recent prostrate condition. These uncon- 
stitutional excesses reached their climax in a recent presentment by a 
Federal Grand Jury of a large number of directors in a well-known 
company, who had long been dead, and had appeared before a higher 
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tribunal to be tried upon their merits. This human, or shall I say this 
inhuman prosecution of the dead could have had no possible effect 
upon the parties charged other than open defamation of character of 
men who had always in their lives been regarded as blameless. Who 
wonders that there has already been a marked reaction in the courts 
against prosecutions for alleged conspiracies in restraint of trade, and 
that after twenty years of varying administration of the Sherman 
Act, the Supreme Court of the United States has finally decided, 
under the lead of its present very able Chief Justice, that it was only 
against unreasonable restraints of trade that that famous act was 
aimed. Nothing shows more clearly than the administration of the 
Sherman Law since its enactment by the Federal Government, how 
possible it is for both the executive and judiciary departments to be 
unconsciously swayed by the irresistible flood of popular opinion. 

Mr. Parsons was never so busy at the Bar, although the most em- 
ployed of all its members, as not to have time for good works and for 
sacrifices for the good of his fellow men. His charity was most un- 
bounded, and I have the best authority for saying that in some years 
he devoted to it more than half of his very liberal income, and in 
every year a large proportion. Asa trustee of the Cooper Union from 
its foundation, he rendered a continual service to the cause of educa- 
tion and of art that was extremely valuable, and as a director of the 
Presbyterian Board of Home Missions, and manager of the American 
Bible Society, and a member of the Executive Committee of the New 
York City Mission and Tract Society, he did an immense amount of 
good. His services in these institutions were never perfunctory, but 
he was always ready to put in all the work that was needed on his 
part to promote their success. In his later years he had very much 
at heart the promotion of the relief of the sufferers in the New York 
Cancer Hospital (now called the General Memorial Hospital for the 
Treatment of Cancer and Allied Diseases) and of the Woman’s 
Hospital, of both of whose Boards he was president. He was also 
president of the Boards of the Cooper Union, and of the Library 
at Lenox, Mass. 

When Mr. Parsons’ professional success was permanently estab- 
lished and his means increased, he purchased a considerable estate 
at Lenox, where he built a fine house, made it his permanent summer 
residence, exercised a generous hospitality, and carried on farming 
to a considerable extent. In this he was very earnest and devoted, 
and I have no doubt that his liberal professional earnings enabled 
him to carry on farming with great success. It was a great rest and 


112 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


comfort to him always, and here I think you could see the rigid lines 
of his character softening and mellowing from time to time. He had 
had the fortune or misfortune to be brought up early in life as a strict 
Calvinist, but even this somewhat melted away under the benign influ- 
ence of country life, and while he always continued to be an elder in 
the Brick Church in New York, he became and continued for many 
years until his death a vestryman in the Episcopal church at Lenox, 
which he greatly enriched by the addition of a handsome church house 
as a memorial of his first wife. Midway between Lenox and Stock- 
bridge he established also St. Helen’s Home as a memorial of one 
of his daughters who had died in early womanhood. Here he re- 
ceived and supported during every summer successive instalments of 
Fresh Air Fund Children, many of whom had probably never been 
out of the city before, so that some of them as the shades of night 
came on were overawed with the fear that the heavens were falling 
because there were no skyscrapers to hold up the sky. Here too his 
interest and devotion were strongly personal, for he did not merely 
supply the necessary funds, but often visited the Home in person and 
addressed the children, and invited his friends to join him in doing so. 
To know Mr. Parsons thoroughly one had to know him both in summer 
and winter, at work and at play, for, taking the two together, he 
rounded out a most estimable and admirable character. At the age 
of eighty he retired absolutely from his profession, spent a longer 
season at farming, entered eagerly into all social enjoyments, and was 
greatly honored and beloved by the entire community. 

It would be hard to find in the whole ranks of our profession a. 
more upright and honorable example of true service than the whole 
history of his life affords, and his name ought to be cherished forever 
in this Association as one of its most zealous founders and most valu- 
able members and servants. 
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LEV BRETTASALTONSTALL 


Memoir REPRINTED FROM THE PUBLICATIONS OF THE COLONIAL 
Society oF Massacuusetts, 1899 


It is with no little diffidence that I undertake the ‘duty assigned 
me by the Colonial Society of Massachusetts to write something 
about our late associate Leverett Saltonstall which shall be worthy 
of record in its annals, because my close acquaintance with him 
was limited to a single year in our early lives, and for forty years 
afterwards our meetings were occasional, although our mutual interest 
never failed. It was, indeed, a great loss to the Society when the Hon, 
John Lowell, who, with the loving hand of a lifelong neighbor and 
intimate friend, had entered upon the performance of this duty, was 
himself removed from us by death. 

Mr. Saltonstall was one of the Founders of the Colonial Society 
of Massachusetts. At its meeting for organization he was elected 
one of its Vice Presidents, but he served in this office for one year 
only, declining a renomination, in 1893, on the score of ill health. 
At the request of the Society, he prepared the Memoir of the Hon. 
Frederick Lothrop Ames which is contained in the first volume of 
its Publications. 

The famous saying of Dr. Holmes, in response to the inquiries 
of an anxious mother, that a child’s education should begin at least 
a hundred years before he was born, was exemplified with double 
force in the case of Mr. Saltonstall. His education, the formation 
of his character, the motive power of his life began more than two 
hundred years before his birth at Salem on the sixteenth of March, 
1825. More signally than any other man whom I have known he 
was actuated and inspired in his life and conduct by a just and 
honorable pride of ancestry, which went far to color his thoughts and 
control his actions both in public and in private life, and always to 
high and honorable ends. 

It was my good fortune to be present at the celebration, in Salem, 
of the two hundred and fiftieth anniversary of the landing of Governor 
Endicott,—at a scene and in a company which Dean Stanley, who 
was one of the guests, declared could not be found in any town in 
England with her thousand years of history. There was the orator 
of the day, our beloved and honored associate Judge Endicott, the 
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worthy representative in blood, features, and character of the first 
Colonial Governor,—that stalwart hero who had ever the courage 
of his Puritan, convictions and ruled the little Colony with the sword 
‘in one hand and the Bible in the other. On his right sat Robert 
C. Winthrop, and on his left Saltonstall, tracing their descent to the 
two pioneers of the great Puritan immigration to the old Bay State,— 
fellow passengers in the Arbella which followed Endicott only a year 
later,—and who were the leading spirits in the transfer of the Charter 
to American soil and in laying the foundation of the Commonwealth 
which was to become, at the close of two centuries, the foremost 
community not of America only but of the world, in education, in- 
telligence, and character, first in all that goes to make up the physical 
and moral well-being of the race; while gathered about them were 
the lineal descendants of four of the leading men in the immigration 
that preceded Endicott who bore their names and had occupied their 
places in Salem for eight generations. 

Saltonstall could trace his pure English blood, mixed with no foreign 
strain, not merely to Sir Richard Saltonstall, but, in the widely 
diverging ascending line, to the Cookes, the Wards, and the Phillipses, 
to Governor John Leverett, and to many other worthy men of power 
and dignity in the State who, in succeeding generations, had each, 
according to his measure, helped to make New England what she 
was and is, and it is no wonder that he delighted to study their lives, 
to recall their virtues, and, in life and conduct, to be worthy of his 
distinguished lineage; and so with him a lofty public spirit, a high 
and delicate sense of honor, the will to live up to his light wherever 
it might lead him,—whether we regard them as faculties acquired 
directly by transmission or studied and imitated for the love he bore 
to his ancestors,—were necessary and constant traits. 

His father, whose name he bore, was conspicuous in Salem and 
throughout the Commonwealth, not merely as an able lawyer and a 
wise and patriotic Mayor, legislator, and Congressman, but also, and 
more than for all his other great virtues, for a warmth and largeness 
of heart, which went out in all its fulness to those with whom he had 
to do in every relation of life. I well remember that when he died, 
in Salem, in 1845, the saying went about among the people who had 
looked up to him as their leading fellow citizen that Leverett Salton- 
stall had a heart as big as an ox. 

Thus descended and sired, it will not be strange if we find this 
fortunate child of the Commonwealth a man of unsullied virtue, of 
large patriotism, ambitious to serve his State and his country, accord- 
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ing to the ideals of the past, carrying his head high among his fellows, 
sensitive in a high degree of his own honor, a lover of truth and 
justice and ardently loyal to his kindred, his friends, and associates ; and 
such in truth he was. 

I will not enter upon the vexed question whether heredity or 
environment has the greater influence upon the formation of a man’s 
tendencies and character; but assuming that both are largely re- 
sponsible, we may note with interest his surroundings from infancy 
to manhood, and if we find that he was bred as well as he was born, 
as truly as the boy is father of the man, we shall expect the out- 
come of a lofty and commanding character. 

Salem, his native place and his constant residence from 1825, the 
date of his birth, until 1844, when he graduated at Harvard, was a 
peculiar and interesting community, and boyhood spent there left 
strong and indelible marks upon many of her sons. Its inhabitants were 
of absolutely pure and unmixed English breed, and chiefly of that 
sturdy Puritan stock which began with the coming of Endicott and 
Winthrop, of Saltonstall and Higginson, and continued until the out- 
break of civil war in England, and settled along the shores and over 
the farms of Essex County. Salem had been for two centuries the 
principal and only considerable town in the County, and hither the 
most energetic and ambitious of the youth of the County migrated 
as to the nearest Capital, as Joseph Peabody came from Topsfield, 
Saltonstall’s father from Haverhill, and Rufus Choate from Chebacco. 
A foreigner was hardly ever seen within the town limits. ‘The days 
of her commercial supremacy were past. Commerce itself, spreading 
its sails on larger ships, had already almost abandoned her shallow 
harbor; but her enterprising merchants and her hardy navigators had, 
for almost a century, been exploring the confines of the globe, ex- 
tending commerce into regions unknown before, and bringing home 
the spoils of the Indies and of Africa to lay them down at her door. 
Though Salem ships no longer ploughed the seas as of old, a large 
share of the wealth that resulted from all this enterprise and ad- 
venture still remained in the town, and Saltonstall’s ancestors in the 
maternal line had been among her leading merchants. ‘The whole tone 
and spirit of the place was still commercial. Her people were justly 
proud of her history and traditions. Culture and education had 
grown up to a high standard with the transmitted wealth which was 
still enjoyed by her chief citizens who constituted a society which 
was, at least, equal in all that elevates and graces civilized life to 
that of any city in America. In these respects her resources were 
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quite sufficient for herself in those days when communication with 
other cities was difficult, and travel abroad was an almost unknown 
luxury. In 1837, we went out to Castle Hill with our parents to 
see the first railroad train come in from Boston. 

Manufactures had not yet been thought of, and business having 
departed the chief industry of the place was education. ‘There were 
probably more resident Harvard Graduates among her citizens in pro- 
portion to the population, than in any other city in the country, 
and among them many of great eminence. The great depths of 
orthodoxy had been broken up, and the wonderful and far-reaching 
influence of Dr. Channing had permeated the religious thought of . 
Massachusetts, and nowhere more thoroughly than in Salem, where 
the great majority of the educated people had adopted the Unitarian 
faith. It is to Harvard that this mitigation of the terrors of old 
beliefs is largely due, and it constitutes one of the greatest services 
she has ever rendered, which may well be acknowledged now that she 
has thrown off evén the weak trammels of that mild denomination, 
and opened her doors with absolute freedom and equality to all 
creeds and all sources of light and knowledge. 

It is to this same period also that we trace the beginning of the 
mighty influence of Horace Mann in arousing the public mind to the 
importance of more thorough system in the conduct of education in 
our public schools. His appointment as Secretary of the newly-ap- 
pointed Board of Education to revise and reorganize the common 
school system of the State was warmly welcomed by the elder Salton- 
stall, who was, about this time, elected the first Mayor of Salem, and, 
in that capacity, took a lively and special interest in her schools. 
“Rarely have great abilities, unselfish devotion, and brilliant success 
been so united in a single life” as in this great educational work of 
Mr. Mann. In such an intellectual.community as that of Salem his 
labors had magical and electric effects; and fortunate were the youth 
of this epoch who profited by them. 

There was another all-pervading influence which operated with 
peculiar effect upon the youth of this ancient town, and upon none more 
vividly than upon those who, like the subject of this Memoir, could 
look back upon a line of ancestors whose lives, in successive generations, 
were prominently identified with the public life and history of the 
Colony and the State. Their minds were saturated with the local 
traditions which Hawthorne was then illustrating by the inimitable 
charm of his writings; and a passion for local history and illustra- 
tion—soon afterwards resulting in the foundation of the Essex In- 
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stitute, which has contributed such valuable results—was everywhere 
prevalent. To-day every intelligent boy in America takes up the 
newspaper and makes a morning tour of the globe, learning before 
breakfast all that is going on “from China to Peru;” but it was not 
so in the days of which we are speaking. Steam had hardly begun 
to tell, the telegraph was hardly yet dreamt of, and the telephone, if 
suggested to the imagination, would have been set down with Salem 
Witchcraft as an invention of his Satanic Majesty. The semi-weekly 
Register and Gazette gave us chiefly local news, telling of the events 
of Boston two days before, of New York a week before, and discussing 
what had happened in Europe in the previous month. The North 
American Review was about the only monthly periodical. ‘Thus our 
attention was concentrated upon home life and home rule, and the 
past history and current events of Salem and of Essex County were 
of absorbing importance. 

We had our local aristocracy—very marked and commanding and 
exclusive—in those days, which was naturally led by the Saltonstalls 
and the Endicotts. Its social life was, for the time, luxurious and 
splendid; its hospitality unbounded and marked by the charms and 
graces of wealth and cultivation. Federalism, too, gave the pre- 
vailing political tone to the leading members of this wealthy society. 
The Essex Junto—to which their commercial ancestors had been com- 
mitted, and which was “the personification of the desire of the local 
commercial interests for a stronger Federal Union,” led by such men 
as the Lowells, George Cabot, Theophilus Parsons, Stephen Higgin- 
son, and Benjamin Goodhue—had transmitted its extreme Federal 
ideas to a posterity, which was still keenly alive to the importance of 
commerce, and to the maintenance of a powerful mercantile marine, 
as vital to the national prosperity; and the birth of the Whig party, 
as the natural heir of Federal traditions and doctrines, found here 
many stalwart champions. The Essex Bar was still powerful by the 
talents and the number of its leading representatives, of whom Salton- 
stall’s father was among the foremost. 

Reared in such a community, amid such surroundings, and breathing 
such a social and intellectual atmosphere, we should expect a youth 
who enjoyed its best influences and associations to give promise of a 
cultivated, high-toned, and patriotic gentleman. 

The Salem Latin School, in which he was prepared for college, 
was a unique institution. It was maintained by the Town and after- 
wards by the City at the public expense for the sole purpose of 
qualifying boys for college, and almost exclusively for Harvard. For 
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generations it sent forth annually to that Mother of Learning a little 
group of boys who had figured well in the classes to which they were 
admitted. It had come down under varying names from the early days 
of the Colony, and was, or had the credit of being, the first Public 
School established in Massachusetts, even antedating the foundation of 
Harvard College. ‘“‘Schola publica prima” was inscribed upon the wall 
opposite the master’s desk; and the name of George Downing, the 
second member of the Harvard Class of 1642, and who enjoys, in 
the Quinquennial Catalogue, these honors—‘“Knight 1660, Baronet 
1663; Ambassador to Netherlands from Cromwell and Charles II.; 
M. P.,” was also there emblazoned as “the first pupil,” as a historical 
incentive to our ambition. In the two centuries that followed, the 
School may have turned out many a worse scholar, but never a more 
notorious turn-coat, than Downing. Oliver Carlton, a rigid disciplina- 
rian, but a most thorough and faithful teacher, was the Master and the 
sole instructor in Saltonstall’s time. A: single room and a lobby for 
disciplinary purposes sufficed for all the needs of the School. Here 
we recited, studied, and suffered. He taught but three things, Latin, 
Greek, and Mathematics, but he taught them well, and what was not 
absorbed voluntarily was pounded in. In serious cases of delinquency 
he spared not the rod,—the real, old-fashioned thing. He was no 
respector of persons. His monogram, O. K. O. K. O. K.,—“an awful 
cut from Oliver Carlton’s awful cowhide,”’—was tattooed with equal 
fidelity. upon the aristocratic cuticle of a Saltonstall or an Endicott as 
upon the hide of more democratic members. His avenging wrath fell — 
upon culprits without the least regard to the homes from which they 
came, or to the wealth or poverty ruling there. It was impartial as 
death itself: 


“eaquo pulsat pede pauperum tabernas 
Regumque turres.” 


One of Saltonstall’s most graceful acts was his appreciative Memoir 
of this faithful, and always honored and beloved, teacher. In 1840, 
he entered the Freshman class of Harvard well prepared. No Salton- 
stall in the nineteenth century could think for a moment of entering any 
College but Harvard. There his father had graduated, in 1802, and 
each of his ancestors in five successive generations, beginning with 
Nathaniel, in 1659, was enrolled among the Alumni. Henry, a son 
of Sir Richard; was in the first class, of 1642, and others of the name 
among his collateral kindred were Harvard’s sons. An intense filial 
love of the College, as his true intellectual mother, inspired him from 
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the day he entered as a Freshman until fifty-four years after when, 
in Memorial Hall, on Commencement Day, he spoke for the lingering 
remnant of his Class, and in words of deep feeling, which touched 
the hearts of all hearers, he glorified the record of his classmates, 
and at the same time testified the grateful recognition by the Alumni 
of the matchless services of President Eliot who, on the same day, cele- 
brated the Twenty-fifth anniversary of his remarkable Presidency ; 
and it was with no little pride that he boasted that all his sons had 
added their names to the illustrious roll of graduates. 

The period of his college life, which was bringing rapidly ‘to its 
close the long and honorable presidency of Josiah Quincy, is fondly 
looked back upon by the elders among our surviving graduates as the 
halcyon epoch of its history. No very material change in the curric- 
ulum had been introduced since his father’s graduation forty-two years 
before. The size of the classes had not substantially increased above the 
old average of about sixty members, so that all of a class were nec- 
essarily intimate acquaintances, friends for life, brethren by a close 
tie. The College Faculty, small in numbers, teaching a few things 
well to all alike, were known through and through by all the students 
and honored or criticised, applauded or ridiculed, according to their 
merits. It was still Harvard College only, and the idea of the Uni- 
versity had not been conceived. 

In view of the varied and multiplied necessities of modern life, 
the superiority of the new system, as a means of general education 
for the average of the vast throng of pupils that now crowd her 
portals, will hardly be disputed by anybody; but as the prestige of 
any seat of learning must depend, not so much on the number of her 
graduates, as upon the number and character of great men among 
her teachers, and especially among her Alumni, it will take another 
generation yet to determine, whether, for the production of these,— 
‘the true jewels in her crown,—the new system surpasses the old in 
efficiency and strength. Certainly, it will be well for Harvard if she 
shall develop in her graduates of the present half-century, even with 
their enlarged numbers, men who, for the honor of the College and 
the service of the community, shall excel Story, Shaw, Channing, 
Everett, Prescott, Bancroft, Emerson, Adams, Winthrop, Pierce, 
Holmes, Motley, Hoar, and Lowell. The discipline and the genius loci 
which produced such a list of worthies cannot be despised. 

Judged by the same standard the Class of 1844 was a great and 
famous class. Out of a total of sixty-two members it produced four 
men who have procured, each for himself, a niche in the Temple of 
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Fame. Dr. John Call Dalton and Professor Benjamin Apthorp Gould, 
by their contributions to Science, and William Morris Hunt in Art, 
-and Francis Parkman in Historical Literature, bear telling testimony 
for the nurture of which they were the fruit. Saltonstall’s record and 
standing in college were highly honorable, though we cannot picture 
him ever as a very hard student. In the social life of the College, 
which then, even more than now, was a conspicuous factor in moulding 
and developing personal character, he must have been always a promi- 
nent figure, and have exercised a wholesome influence in the direction 
of all-that was true and pure and lovely and of good report. It was 
here, especially, that his commanding figure, his courtly presence, his 
cordial greeting, and his loving sympathy would tell and bear fruit. 

Six years intervened between his graduation and his admission to 
the Bar in Boston, but half of these were spent in foreign travel which 
enriched his mind with varied stores of reminiscences, and made his 
company and conversation in after life so animating and delightful. 

It was my good fortune, after completing the usual course at the 
Law School, to spend a year as a student in his office, and I have 
always recurred to that brief period of association with him with 
great interest and satisfaction. He was then very young in the profes- 
sion, but he had already acquired a considerable practice, was particular- 
ly fond of Court business, and threw himself into what came to him 
with great energy and ardor, although he had not yet mastered, what 
some of us never master,—a certain stage fright, which almost uni- 
versally overwhelms the young practitioner in Court. His highly- 
strung, nervous temperament rendered him peculiarly susceptible to this 
forensic malady. A posing question from Chief Justice Shaw, always 
a terror to tyros, or a hostile manifestation in the jury box, would 
send him back to his office at the adjournment of Court, in a state of 
excitement which, for the time being, was a great strain upon his nerves. 
But this, it will be remembered, was at the outset of his career and was 
very transient. His self-command soon asserted itself, and he had the 
faculties and the qualities which would have surely led him, had he 
persevered, to a leading place at the bar and especially among Jury 
lawyers. Common-sense is the great faculty for dealing with jurors, 
and of this pre-requisite he had a full supply; and then he was a 
first-rate speaker, and his commanding figure and genial presence, and 
his unwavering fidelity to what was just and fair and honest, would 
have done the rest. Juries dearly love fair play, and no man in Court 
or out ever played fairer than Saltonstall. There is one incentive that 
he lacked, without which, I believe, very few men in the world’s 
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history—you can count them all upon your fingers—ever attained to 
real and lasting eminence at the Bar. I mean the spur of necessity, 
for which no substitute in our profession has ever been invented. 
Success at the Bar demands grinding self-denial; a total sacrifice of 
ease and other enjoyments; an abandonment of all those things which 
make life charming, until its attainment becomes itself the supreme 
charm. It is almost impossible for a man surrounded, as Saltonstall 
was, with all the enticements and distractions of wealth, culture, and 
social eminence and the rarest domestic happiness, to turn .his back 
upon all delights and submit for a score of years to the hard labor 
and drudgery of the law. The old prescription for the young lawyer— 
“If you’ve got any money spend it, if your wife’s got any spend that, 
and then work like a dog till you’re Lord Chancellor”—had no wisdom 
or sense for him. ‘There was one other trait that stood in the way 
of his professional progress. He was too fastidious to submit with 
patience and equanimity to the associations into which the daily life 
of the lawyer necessarily brings him. He seemed hardly able to dis- 
tinguish between personal and professional association, and in the 
necessary dealing with parties and witnesses, and their too often sordid 
and mercenary motives and purposes, he felt that he was brought 
into daily contact with the things he loathed, just as the blood and 
the pain which shock and distress might drive a sensitive young surgeon 
from any further prosecution of his profession. 

Turning, then, from Mr. Saltonstall’s professional career, which, as 
I think, was altogether too brief—for the high moral standard and 
lofty tone upon which he always insisted, and of which, while he 
continued in the profession, he was a notable example, would have 
exercised a wide and wholesome influence—we come to his public life, 
as a welcome and favorite orator; as an eminent private citizen, taking 
a constant and lively interest in all questions that concerned the Com- 
monwealth; and finally as a public officer, ranking among the best 
examples of the public servant. I find that this ground has been so 
well covered by Mr. Codman, in his Memoir, written shortly after 
his death for the Massachusetts Historical Society, that it is only at 
the risk of repetition that I can refer to the subject at all. 

He was a florid, forcible, and earnest public speaker, and had that 
real love of oratory and of handling an audience without which no 
speaker can hope to satisfy himself or his hearers. The charms of 
his voice, person, and manner, and his obvious candor and honesty of 
mind, made his appearance upon any platform most welcome and 
agreeable, and often aroused genuine enthusiasm. It was, I think, on 
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those special occasions which involved or celebrated subjects or events 
most dear to his heart, that he appeared to the best advantage. His 
enthusiasm for Harvard College knew no bounds, and when he spoke 
for her it was like listening to a son pleading for the mother who 
bore him. His services to his Alma Mater were of no mean character. 
I think it was largely due to the influence of his spirit and advice that his 
uncle, Charles Sanders, bequeathed to the College the funds for the 
building of Sanders Theatre, which has become so dear to the Alumni 
as the scene of all their gala days, and we may be sure that when he 
drew his check as one of the Sanders Trustees for the payment of that 
beneficent legacy, his heart exulted with pride unspeakable. He served 
for three terms on the Board of Overseers, with unfailing and in- 
telligent devotion, and his presence at Commencement was itself always 
an earnest of his pious loyalty. As President of the Alumni, a post 
which he filled more than once, he always maintained the grace and 
dignity of the occasion. 

A few quotations from these addresses may not be out of place, to 
show how he threw his whole heart and soul into such a favorite theme. 

At that memorable celebration of 1886, when the College celebrated 
her Two hundred and fiftieth anniversary in the presence of her guests, 
—the representatives of all the great institutions of learning at home and 
abroad,—presiding at the Banquet of the Alumni, he said: 

“The growth of the Nation in wealth and population is a miracle, 
but what sort of a country would it have been to-day, had it not been 
for the far-seeing wisdom of the fathers in planting this noble College, 
which has been the mother not only of her graduates, but through them 
of schools and colleges innumerable all over our land? 

“Here was kindled that beacon fire whose burning brands were 
caught up and carried from hill-top to hill-top to light the way as far 
as civilization advanced, and America to-day looks up to Harvard and 
is grateful to the mother of: generations of the good and learned for the 
good work she has done. 

“I never enter her walls that my heart is not filled with profound 
emotion, * * * May the day never dawn when such may cease 
to be the feeling of her children for our Alma Mater! 

“Let us show our sons how we love her, that they, fifty years hence, 
when we are gathered to our fathers, may repeat the story to their 
children.” 

In 1892, at the Commencement Dinner, he said: 

“Truly, we love to recur, upon these anniversaries, to our small be- 
ginnings in the never-ceasing wonder that such men and women should 
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have left comfortable and luxurious homes with deliberate purpose to 
found a State in the wilderness. May the story never become thread- 
bare! I feel it a great honor to have been called to preside here, espe- 
cially upon two such interesting anniversaries as those of the foundation 
of the College and that of the graduation of the first Class. And I hope 
that as Henry Saltonstall, in 1642, with that first Class of nine, sate at 
Scholars Ordinary Commons, with the magistrates and elders, and that 
as all my fathers have in unbroken succession, since, received her bene- 
diction, so may my sons’ sons and yours, my brothers, in generations 
to come, seek her biessing, and when within her walls feel, to the very 
bottom of their hearts, that they are standing upon sacred ground, with 
a silent prayer for our dear old Alma Mater.” 

Again, in 1894, when he spoke for his Class in what proved, alas! 
to be his pathetic farewell address to the College, after dwelling in 
words of touching and loving memory upon the virtues and the honors 
of so many of his classmates who had answered to the last call before 
him, he said: ' 

“Mr. President, I am grateful that my life has been spared till this 
day. Loving Harvard, as I do, it has been a peculiar privilege to hear 
the tribute paid to the President of the University for his noble work 
during the last quarter-century. And on behalf of myself and my vet- 
eran Class I desire to thank him. I was Marshal on the occasion of his 
inauguration, and now stand here, with all Harvard Graduates, to say, 
“Well done, good and faithful servant!’ No man, since the foundation 
of the College, has done so much as you, sir. It is a line of good and 
worthy men who have presided over this ancient University, but you 
have been given the opportunity, the courage, and the genius to place 
it upon this commanding height, and to have opened the gates and 
pointed the way to the higher education in this country.” 

Happy will it be for Harvard when her sons can warm their hearts 
at the blaze of such enthusiasm. 

So, too, on all those great commemorative celebrations in the various 
towns of the Commonwealth which his progenitors had had a large 
share in founding,—Salem, Ipswich, Haverhill, and Watertown,— 
where his presence and speech were in themselves an inspiration, his 
fervid and glowing eloquence was replete with incidents of provincial, 
colonial, and ancestral times, with which his mind was well stocked. 
In Colonial history he was deeply versed, and had studied it con 
amore. He seemed, in spirit, to have followed his progenitors from 
their luxurious homes beyond the sea, to have dwelt with them in their 
more humble habitations in the wilderness, and to have witnessed their 
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pious undertakings for the good of the Colony from generation to 
generation; and, with a heart swelling with gratitude and pride, he 
poured out his thoughts on such occasions to delighted and admiring 
hearers whom the hour brought into cordial sympathy with his own 
emotions. 

His religious convictions as a Unitarian, after the order of Channing, 
he maintained to the end of his life, and in breadth and liberality of 
view he seems to have emulated the wise example of two of his 
ancestors who, in this respect, were fairly in advance of their age. 
When Sir Richard, from across the sea, sent a message of indignant 
protest to Cotton and Wilson, the ruling ministers of Boston, against 
their cruel and inhuman oppression for opinions’ sake, telling them 
how “it grieved his spirit to hear what sad things are reported daily 
of your tyranny and persecution, in New England, as that you fine, 
whip and imprison men for their consciences,” and adding, “I hope you 
do not assume to yourselves infallibility of judgment when the most 
learned of the Apostles confesseth he knew but in part and saw 
darkly as through a glass;’ and when, in a later generation, another 
ancestor, who was a judge of the County Court in Salem, refused to. 
sit upon the trial of the alleged Witches, they exhibited a courage and 
a breadth of mind far in advance of their times. I think we recognize 
a kindred liberality of spirit and soul in Leverett when we find him, 
as President of the Unitarian Club, in his address of welcome to the 
Clergy on behalf of the Laity, in 1884, saying: 

“T congratulate you on the present outlook for the field of Liberal 
Christianity. 

“We may now enter the portals of many other denominations and 
hear of the love of God for his children where formerly the very roof- 
tree cracked and the rafters groaned under the terrible threats of the 
wrath of the avenging Deity. The good work is going on, and, thanks 
to your noble and untiring efforts, it will not cease until, in course of 
time, the disciples of Christ shall ask of each other more of works and 
fessiof creed.” 

There was one subject of a public nature in which Mr.: Saltonstall 
was far in advance of his age, and on which he did not hesitate to 
declare, in repeated instances and in emphatic tones, his convictions ; 
and these convictions are directly traceable, I think, to the commercial 
atmosphere of Salem in which he was bred, I mean the importance and 
necessity to the national welfare of a powerful mercantile marine, as 
a nursery of commerce and of seamen, and as the only means of 
securing to America her full share of the carrying trade of the world. 
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He remembered the days before the Civil War, when our flag floated 
proudly on every sea and in every port. He had heard from the lips 
of father and grandfather of the time when the carrying trade of 
America vied even with that of Great Britain. He had seen the whole 
disappear during the War of the Rebellion, when our ships took refuge 
under foreign flags., He had witnessed what he deemed the stulti- 
fication of Congress, in not allowing them to come back after the 
war, and in not permitting every American who can purchase a 
ship anywhere to put the flag upon it and to receive the protection 
of the strong arm of the Nation for it, wherever it sails. He had 
searched in vain in foreign ports for any trace of the Stars and Stripes 
where they once floated so proudly to the breeze, and had witnessed 
the miserable spectacle in the chief port of America, of all her vast 
foreign exports and iraports being brought in and carried out by ships 
floating every flag but ours. 

Perhaps, at this interesting time when our Navy has suddenly 
grown to be the second in the world, and we are beginning to worship 
Sea Power as the real source of national strength, a few of his wise 
and far-seeing utterances on this subject it may be appropriate and 
timely to recall. In his address to the Boston Chamber of Commerce, 
in 1888, he said: 

“We are told that this decay of our shipping has been brought about 
by natural causes: that other communities can build ships cheaper than 
America; that steamers have taken the place of sailing vessels; and 
that the development of our great interior by building railroads and 
bringing its products to the coast is far better and more profitable than 
carrying them across the ocean. This is, I doubt not, partly true, and 
following as it did the destruction of our magnificent merchant fleet or 
its sale to England during the war, and the refusal of Congress to per- 
mit former owners to buy back their ships, together with the imposition 
of a Tariff tax which put a veto upon building others, it proved an irre- 
sistible argument. 

“But are we never again to attempt the restoration of our shipping? 
Lying between the two great oceans are we forever to be dependent 
upon our rivals to carry our surplus products to South America and the 
East? What then is to be done? We cannot yet build steamers as 
cheaply as they are built abroad, and have not the skilled officers to 
command them, nor can we, under our laws, purchase them abroad. 
The very mention of such‘a thing frightens some of our political mag- 
nates out of their wits, and is declared to be a deadly thrust at our ship- 
building interests. But this seems the very height of absurdity. We 
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import machinery until it can be constructed here as cheaply as the 
imported article. Ships purchased abroad, placed under our flag, and 
officered at first, perhaps, by foreigners, would give employment directly 
and indirectly, to thousands of our people. Our young men would soon 
learn to command them, our mechanics would repair them, our miners 
would supply them with coal, and it would not be long before our ship- 
yards would hum with the busy industry of building them. The world 
has moved on while we have been asleep in the matter of ships. Is it 
not high time to bestir ourselves to the necessity of overtaking other 
nations ? 

““Ffome markets’ are all very well, but this Republic should not be 
thus limited in its ambition, and should seek to send to other markets 
its surplus productions. This can be done, it seems to me, only by a 
judicious reduction of the Tariff, and the repeal of so much of the Navi- 
gation Law as prevents our buying ships abroad for the establishment 
of an American merchant service.” 

The traditions of his maternal ancestors, who followed the sea, 
rose from the forecastle to the quarter-deck, and retired to become 
great ship-owners, inspired these words. ‘They recall the days when 
the sails of Salem ships whitened every sea, and our proud flag 
floated to the sunrise from their peaks on the shores of every continent, 
—the days of her merchant princes, the Derbys, the Grays, and the 
Crowninshields, the days of the foundation of the East India Marine 
Museum, which gathered the curious treasures of the farthest East 
and West, brought home by its own members, who must, for admission 
to its ranks, have sailed as masters or supercargoes in an American 
ship round the Cape of Good Hope or Cape Horn. Alas! there are 
no such men any longer; the Society has dwindled to a half-dozen 
octogenarians, the last of whom will soon have slipped his last cable. 
There are no recruits for its ranks, because there are no American 
ships to make the required voyages. 

In the ten years since these words were uttered, and especially in 
the three years since his death, the world has indeed “moved on,” 
as he said. If we are to have a great Navy to protect our commerce, 
we must have a great commerce to protect. If we are to grasp and 
hold the share of Sea Power that belongs to us, we must have a 
great merchant service. The American people will not much longer 
tolerate laws upon our statute book which prohibit the resurrection of 
this great source of national life and strength. Such words as these 
will at last be heard, and all who stand in the way of this rising tide 
of Americanism will be swept aside. 
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By good rights, a man so gifted as Mr. Saltonstall, and so ad- 
mirably adapted, as the event proved, for public office, should have been 
called into the public service at an early period of life. It is to such 
men of means, and talents, and public spirit, willing to devote their 
energies, their leisure, and their patriotic spirit to doing the work of 
the public, that we may hope hereafter to look for the redemption of 
our Civil Service. Such men may be kept in the background, so far 
as office is concerned, by party machines and party despots, but their 
duty and obligation to study public questions, and to make known 
their deliberate judgment upon them for the public benefit, is always 
imperative, and Saltonstall recognized and discharged this duty with 
unfailing fidelity. 

Whether we agree or disagree with his opinions and positions de- 
clared in his political speeches,—and I have found but little in them 
with which I could then or at any time since agree,—no one can 
question the true ring of his patriotic spirit, or the lofty moral purpose 
which always actuated him. ‘There is no doubt that he would have 
made a most useful member of Congress or a distinguished Governor of 
Massachusetts. His character, his conduct, and his talents would have 
adorned either station, and we must honor and approve the honorable 
ambition which made such places attractive to him. It has always 
seemed to me that from 1860 to 1876 he was unfortunately out of 
his element in the Democratic party of Massachusetts. He seemed like 
a gold fish in strange and unaccustomed waters; as he could never 
feel at home with the constituency of his native county of Essex, when 
it preferred to elect General Butler as its representative in Congress, 
so he could not co-operate with the party in the State which after- 
wards made the same doughty soldier, year after year, its candidate 
for Governor, and finally elected him to that exalted office. It is not 
to be wondered at that he failed to follow the vast majority of his 
friends and natural associates into the ranks of the Republican party. 
Like his eminent father, he was a devout disciple of Webster, and the 
preservation of the Union, by and under the Constitution, and without 
the risk of any invasion of its provisions, was the fundamental article 
of his political creed. 

The formation of a Territorial party, pledged to prevent the ex- 
tension of slavery under the Constitution, was in the judgment of 
that School the first step toward inevitable disunion. Neither Webster 
nor any of his immediate followers could see that that other watch- 
word of his, “Liberty and Union, now and forever, one and inseparable,” 
could never be realized except by the utter destruction of Slavery. It 
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was the far-seeing mind of Lincoln that clearly discerned and declared 
that a house divided against itself could not possibly stand. It was 
this view of the conflict between Freedom and Slavery—so irrepressible 
that both could not continue permanently to exist under the same 
sovereignty, but one or the other must go to the wall, Constitution or no 
Constitution—that repelled men who felt as Saltonstall felt from 
joining the new party. So he stood aloof and resisted, to the best 
of his power, its first effort to elect Fremont, which fortunately failed, 
and could not share in its supreme triumph in the subsequent election 
of Lincoln. But that he was absolutely sincere and honest in his 
convictions, and at the same time loyal to the core, appeared by his 
patriotic conduct when war actually came and the deadly assault on the 
Union was delivered. 

Webster did not live to witness the terrible spectacle which he had 
eloquently deprecated,—the land divided against itself and drenched 
in fraternal blood—and Lincoln’s prophecy proved true to the letter. 
The Union could not be saved except by that violent breach of the 
Constitution which was made by the Emancipation Proclamation. But 
the same political party which finished the war on that issue and 
restored Liberty and Union together, straightway healed that breach 
by the new Amendments. In the great questions involved in recon- 
struction, which divided the country. for so many years, the opponents 
of the Administration stoutly maintained their array, and vigorously, 
and without discrimination, opposed every measure and every proposi- 
tion of the dominant power. In this long conflict Saltonstall took a 
prominent, and always a manly part, and his appearance on the 
platform was always greeted with welcome and applause. It is pleasant 
to forget these dead issues on which he wasted so much honest and 
eloquent breath, and to follow him into the active and highly useful 
public service to which, at last, in his riper years, he was summoned, 
and in the conduct of which he displayed great merit, fitness and 
capacity. 

When the people of the United States determined to celebrate the 
Centennial anniversary of their Independence by an Industrial Ex- 
hibition at Philadelphia, in which all the States should be invited to 
participate, such exhibitions were substantially in their infancy in this 
country; in fact it was with us an entirely new experiment on any 
such grand and universal scale. It was to be held under the auspices 
of the Federal Government, which contributed $1,500,000 for the pur- 
pose, while the private, State, and municipal subscriptions aggregated 
several times that amount. The successful Expositions of the same 
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character, in previous decades, in London, Paris, and Vienna challenged 
America to do its best in this generous rivalry at such a signal epoch 
in its history. Whether the people of Massachusetts were not alive to 
the importance and vast extent of the projected enterprise, or were 
doubtful of its expediency and of its probable success, its Legislature, 
at the session of 1875, made the wholly inadequate appropriation of 
$50,000 to enable its citizens to participate in it; and this seems to have 
indicated a general apathy among the people of the State in regard to 
it. But as the event proved, it was most fortunate for the Common- 
wealth that Governor Gaston selected Mr. Saltonstall as Chief Com- 
missioner for Massachusetts. His appointment was somewhat tardy— 
in September, 1875, only a few weeks before the final assignment of 
space for exhibits upon the floor—but the Chief Commissioner, im- 
pressed with the importance of the undertaking and of the State’s 
doing herself full justice in such a magnificent competition with her 
sisters, and convinced that if she did so, her showing would compare 
well with any other section of the country, put forth all his energies 
from the receipt of his commission until the close of the Exhibition, 
and, aided by many public-spirited volunteers, he saved the honor and 
credit of the State. His personal popularity and wide acquaintance, and 
his interest in agriculture and education, lent a sanction to the appeals 
which he made by public addresses and personal influence to enlist 
popular sympathy and enthusiasm. The result was highly creditable _ 
to the State which he represented, and when the Exhibition opened, the 
fine display of her educational development and of her marine in- 
terests and fisheries—always such important elements in her History— 
attracted great attention. He made a fine Address in Independence 
Square to the vast multitude which there assembled, on the day before 
the opening, in response to the call for Massachusetts. His manly 
‘ presence commanded attention, his magnificent voice reached the out- 
most circle of the crowd, and the speech was quite worthy of the 
applause with which it was received. His thought naturally ran in 
the highly patriotic strain, recalling the great event which was celebrated, 
and the great men of Massachusetts and Pennsylvania who took part 
in it together, in Independence Hall, under whose shadow he was 
speaking. 

The thing to be noted in this, his first really public service, is his 
personal devotion to it as a public trust, and the excellent executive 
and administrative ability which it called forth. He could not have 
devoted himself with more zeal, intelligence, and industry to the most 
lucrative private business than he did to this unaccustomed and gratui- 
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tous employment. In a man already past fifty, who had led a life of 
ample leisure, this was very noticeable. Money-making, I believe, 
had never any special charms for him, but this opportunity to serve 
his fellow-citizens in a useful and honorable employment he highly 
enjoyed and improved. 

Hardly had he completed these interesting labors, when he was 
called upon by the Democratic National Committee to perform a most 
arduous, and certainly distasteful, public service-—to go to Florida 
and attend the canvassing of the Presidential vote in that State in 
the disputed election of 1876. ‘The terrible excitement which then 
prevailed as to the true result of the election can never be forgotten. 
Looking back now after the lapse of twenty-one years, in the cool after- 
light of history, it is impossible to deny that the partisans of Mr. 
Tilden had some grounds for believing that he was entitled to a majority 
of the electoral vote. Even those of us who then believed, and still 
believe, the contrary, must admit that. The practical suppression of 
the negro vote in the whole intervening period, which is now uni- 
versally understood and admitted, had not then assumed its present 
definite form, and it was not unnatural for each side honestly to be- 
lieve that in the disputed States, in districts where their adversaries 
had control, such suppression or other fraudulent manipulation of the 
vote had been practised. At any rate, the belief of unfair play was 
universal among Democrats, and almost as universal among Repub- 
licans. In this predicament an imperative desire arose, among the 
constituted authorities of both parties, that men of tried and in- 
corruptible integrity, representing both sides, should go down and 
personally witness the local canvass. To such a call from his party 
Mr. Saltonstall could not well refuse to respond. He went, and 
seems to have had a most trying time. He returned absolutely con- 
vinced that aggravated frauds had been committed, both at the election ~ 
and in the official canvass, by which the electoral vote of the State 
was awarded to General Hayes, and he so reported to the Committee 
which had sent him. But it is not to be forgotten that Saltonstall 
was a strong partisan—always confessedly so; that in matters where 
his feelings were enlisted his mind did not act judicially; and that 
quite as strong a conviction the other way was formed by honest 
men equally partisan on the other side. Fortunately for both parties, 
as I think, the truth as to the original facts will never be known, and 
History is likely to stand by the conclusion of that noble Republican, 
General Barlow, who was sent upon the same mission by his party, and 
who was always as fearless as he was honest,—that it remained 
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doubtful whether the actual vote cast gave a Hayes or a Tilden major- 
ity; and this doubt will forever uphold the decision of the Electoral 
Commission, that both parties and the Nation must abide by the actual 
return of the State Canvassing Board. It was a most critical period 
in the history of the United States, when we seemed almost on the 
verge of civil war again. It was averted by the patriotic and concilia- 
tory spirit of both parties in constituting the tribunal which was to 
decide the fate of both; but for one, I must admit that the chief meed 
of praise for magnanimity, both in making up the Commission, and 
in submitting without question or murmur to its decision, is due to the 
party to which Saltonstall belonged, which. came out the loser of the 
momentous stake by a strictly party vote of the Commission. At the 
same time, I believe that the general judgment of the people, which 
sustained the Republican party in power for the next eight years, 
was satisfied with the result accomplished. 

Mr. Saltonstall’s advocacy of a general Treaty of Arbitration with 
Great Britain, upon the occasion of the visit of Sir Lyon Playfair and 
other celebrated Englishmen, as the bearers of an Address, signed by 
their associates in Parliament, in favor of such a treaty, is worthy of 
record at this time when rulers and people of both nations are in favor 
of strengthening and fastening the ties of blood and interest and duty 
which unite us, and especially at the close of a war which, at the time 
his words were uttered, seemed an absolute impossibility to our genera- 
tion. At the Banquet given by the Commercial Club of Boston in honor 
of this British deputation, in 1887, he said: 

“The mission of these people, representing as they do 232 members 
of the British Parliament, will, I believe, be referred to in the future as 
one of the most interesting’ events in history, for how can we doubt 
that it will be entirely successful? The only wonder is that in this 
period of advanced civilization such a Treaty as is by them advocated 
should be necessary,—that two nations so near akin as Britain and 
America, professed followers of the Prince of Peace during all these 
centuries which have elapsed since he preached the gospel of peace and 
brotherly love, should feel that war could, for any possible cause, arise 
between them. Nor do I much believe that Great Britain and America 
would, without such a Treaty, ever declare war against each other. 

“The series of negotiations and compromises which settled the great 
excitement atteriding the questions of the Steamer Caroline, the North 
Eastern Boundary, the Oregon Boundary, and, above all, the Arbitration 
on the Alabama Claims, which set the example to the world of a just 
and honorable decision by a Court of Arbitration of a great, exciting 
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question which threatened to involve the two nations in war, point to 
Arbitration as the sole method of solving all difficulties, when diplomacy 
and negotiations fail. 

“A great Nation of sixty millions of people, pointing to her past 
achievements in arms, need make no further display of prowess to 
secure its proper renown among the nations of the world. The tele- 
graph, the press, the post office, the railroad, the steamship, and, more 
than all, the cable laid by our great Anglo Saxon Race, so link the 
nations together that it would seem that wars must cease and huge 
armies return to the work of producing food for themselves and their 
fellow men. All honor, then, to these bearers of good tidings, heralds 
of ‘Peace on earth, good will toward men.’ We pledge them our most 
zealous and ardent se nor ahs we cease our efforts until they 
are crowned with success.’ 

Here, again, he was decidedly in advance of his time. The Arbitra- 
tion Treaty negotiated between the two nations failed in the Senate, 
and only three years ago, upon the occasion of the Venezuela incident, 
Congress, without a dissenting voice, phrenzied by the hostile message 
of the President, and backed, as it seemed, by the sentiment of a vast 
majority of our people, was eager to spring to arms even against Great 
Britain. It was but a momentary phrenzy, and the easy and good- 
natured forbearance of the British Government made war impossible. 
But the great armaments of the world have vastly increased, and are 
still increasing, and great wars still seem inevitable unless heed shall be 
given to the proposal of the young Czar of Russia—the last monarch 
in the world from whom it might have been expected, the ruler of 
the nation which has the least to lose and the most to gain by war— 
who now calls all the nations to a Conference for general disarmament 
and peace. 

The eight years that. elapsed from his return from Florida until 
the election of President Cleveland, in 1884, were quiet years for Mr. 
Saltonstall and, doubtless, the happiest of his life. Finding sufficient 
occupation in the conduct of the many private trusts which the universal 
knowledge of his steadfast integrity and fidelity imposed upon him, 
watching and enjoying to the utmost the development and settlement in 
life of his children, surrounded by all that could enrich life and 
embellish it, with ample leisure for the indulgence of his choice and 
cultivated taste for art and literature, he must: have been as happy 
as the lot of humanity ever admits. 

But more stirring and active times were in store for him, and his 
one enduring claim to historical remembrance is the really great record 
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which he made as Collector, for three years, of the Port of Boston, to 
which office he was appointed by Mr. Cleveland, in November, 1885, 
where he did brave battle for the cause of Civil Service Reform as 
a champion in the front rank. Up to the time of his appointment he 
had been chiefly known as a partisan, but he had, nevertheless, con- 
stantly and consistently avowed his faith in the absolute necessity of a 
radical reform of the Civil Service. There was nothing in this in- 
consistent with his loyalty to party, for not only his own party, but 
both parties, by their National Platforms, had declared their devotion 
to this great cause; but Mr. Saltonstall’s ruling passion and dis- 
tinguishing characteristic was absolute honesty, and he believed in 
holding his party to its solemn vows, and, at all events, would abide 
by them himself. No one knew this better than President Cleveland: 
and his constitutional advisers, one of whom, Judge Endicott, was his 
lifelong and intimate friend. In July, 1885, the President sent for 
Mr. Saltonstall and urged upon him the office of Chief Commissioner 
of the Civil Service in place of Mr. Dorman B. Eaton, who may 
justly be regarded as the pioneer and founder of this Reform in 
_ America. To succeed such a man in such a position might well be 
regarded, as it was by Mr. Saltonstall and his friends, not only as a 
deserved recognition but a very great compliment; but the duties of the 
office would have compelled his absence from Boston, and the aban- 
donment of trusts and duties there that were, at the time, imperative, 
and he persuaded the President that it was his duty to decline the office. 
But Mr. Cleveland was not willing to excuse Mr. Saltonstall from 
the public service, and his appointment as Collector soon followed. 
He took the position about public office of any kind, that he would not 
seek it, would not lift a finger to get it, but that if it came to him 
unsought, and his private circumstances permitted, he must accept; and 
he did. Men of all parties loudly approved the appointment. In fact, 
everybody was delighted with it from its manifest fitness, except only 
the spoilsmen of his own party who knew that, come what might, he 
would keep his word, and stand fast by the faith which he had pro- 
fessed. The reason for general satisfaction was well stated by ‘the 
press,—because “Mr. Saltonstall was one of the cleanest men in public 
life.’ The remarks attributed to the new Collector in December, 1885, 
by the New York Evening Post, the leading advocate of this Reform 
from the beginning, are worth quoting: 

“After twenty-five years the Democracy is in power with the Civil 
Service Law in force, and a President the very embodiment of Civil 
Service Reform principles. Now, I go into office with the Civil Service 


134 ARGUMENTS AND ADDRESSES OF JOSHPH H. CHOATE 


Law to protect me from the whole Democratic party. Why, they would 
be upon me from the very hills of Berkshire. Now, I say to the office 
seekers, ‘Gentlemen, there are only a few offices and here are one 
thousand of you. In regard to the great mass of clerks I have, and can 
have, no more control than any of the gentlemen before me. I may 
find a clerk incompetent or unworthy of his trust and discharge him. 
Can I fill the vacancy as I choose? Not at all. Up comes a Civil 
Service Commissioner who may say to me, “Here are four men who 
have passed the examinations and are certified for appointment. Take 
your choice.” Here may be men white or black, rich or poor, native or 
foreign-born, Democrat or Republican, all equal before the law, and 
into that vacancy the Collector must or should put the man who is best 
qualified.’ Here is a grand advance. Every citizen who loves his 
country should support this law, and the party which dares to array 
itself against it will be lost. Other issues—the Currency or the Tariff 
—may affect the prosperity of the Nation for a time, but by standing 
by this law we may do more for the ultimate standard of the Nation 
among. the peoples of the world than in any other and all other ways 
combined.” 

The same high authority pronounced this to be the true gospel of 
Civil Service Reform, and his great glory was that, in his conduct of 
the office, he carried out this gospel to the letter. When he took office, 
there were two hundred and forty places in the Custom House which 
were within the classified lists. In the first six months of his incumbency 
he removed only ten, and in every instance the vacancies were filled by 
competitive examinations, and without any regard to the politics of 
the candidates; and during the same period, of ninety-seven officers 
who did not come within the rule of classification, and whose places 
he had a perfect right to fill at his pleasure, or to make room for his 
party’s supporters, he had.removed only six, and these for cause, re- 
taining all those who were competent and capable, and had faithfully 
performed their official duties. Such a record was without a precedent 
in any other Custom House in the land, and drew marked public at- 
tention to Mr. Saltonstall, who, on repeated public occasions, had de- 
clared that his conduct was not only required by the law, which he 
must and would obey, but was entirely in harmony with his own per- 
sonal convictions as to the principles which the public welfare required. 
Newspapers of the opposite party made the false charge that he was 
really serving his party, and was filling vacancies with candidates 
among those equally qualified who had the strongest party backing. 
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This charge he manfully declined to notice or deny, until such denial 
was demanded of him by a local Civil Service Reform Association of 
which he was a member and officer, when he reluctantly published a most 
modest, but emphatic, refutation of it. Soon afterwards the cormorants 
of his own political party, enraged by what they considered an un- 
precedented retention of the spoils which were their natural right, 
made a vicious and savage attack upon him, which resulted in a dis- 
play of true mettle and courage on his part, to the delight of all true 
friends of Reform and of the country, and placed him at the very 
front of the champions of the cause which he had so nobly espoused. 
“What use to be Democrats at all,” said the spoilsmen, “if principles 
so abhorrent to our ancient party practices, and to the Jacksonian 
theory that to the victors belong the spoils, are to be carried out under 
our very eyes in the chief Federal establishment in the State?” 

A test must be made whether the great party machine of the Com- 
monwealth or the Collector was the stronger power. Accordingly, a 
sub-committee of its Executive Committee, armed and equipped with 
all the authority which that august body could confer, waited upon him 
with the impudent demand “to look over his list of subordinates and 
see how many of them are Republicans and why they are retained in 
office.” The Collector, with true dignity, but, of course, in his ever 
courteous and gentlemanly manner, refused to treat with them or 
grant them the information, if they came as a committee of the Demo- 
cratic party or of any other political party. He took the ground that 
for his official conduct he was responsible only to the President and 
the Secretary of the Treasury, and would recognize no accountability 
to any one else, not even the great Democratic party, whose creature 
and subject they erroneously supposed him to be. He took, and held 
the position that the Civil Service Law was as binding as any other 
law, and that he was bound by his oath of office to obey it; that if, un- 
fortunately, the law should be repealed, or the Collectorship remitted, 
by higher authority, to its old status of a party machine, he should feel 
compelled, by his convictions, to resign the office. 

In explanation of his conduct to the public he further said: 

“Tf I can conduct the office for the best interest of the government, 
and at the same time raise it to the position it should permanently 
occupy under the Reform Law, I shall consider that I have been of 
some service to my day and generation. I consider that the very ex- 
istence of the Republic depends on this or a better law. It has its 
faults and can be improved, but, on the whole, is efficient, and I have 
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found it so in its workings. With one or two exceptions I have not 
drawn a single man from the Civil Service Lists that has not proved 
not only acceptable, but eminently so, for the position to which he 
was appointed. The party that succeeds in carrying out and making 
permanent a thorough reform of the Civil Service, and in redeeming 
the country from the Spoils System should and will, in my estimation, 
receive the gratitude of posterity.” 

The friends of the Reform throughout the country took new hope 
and courage from this truly magnificent position of the Collector, and 
it is needless to say that even the managers of his own party were con- 
vinced, at least, that it was impregnable, for, when the State Com- 
mittee reported their grievances to the next State Convention, that 
body gave them only the cold comfort of renewing the old platitude — 
about Civil Service Reform, with the qualification “that ‘offensive par- 
tisans’ should not be permitted to remain in office.” 

Mr. Saltonstall continued to discharge his duties as Collector by 
the same righteous and commanding standard, to the immense satis- 
faction of the whole country until after the inauguration of President 
Harrison, who, regarding the office as a political one, and its incum- 
bent as the personal representative of the President in the State, called 
for his resignation; but Mr. Saltonstall took a different view, and, 
standing upon the expression in the new President’s letter of accept- 
ance “that fidelity and efficiency should be the essential test of appoint- 
ment, and that only the interests of the public service should suggest 
removals from office,” refused to comply. This unfortunate difference 
of course terminated in the appointment of a new Collector in his 
place, but his retirement, especially under such circumstances, attracted 
universal attention, and called forth the most emphatic encomiums up- 
on his spotless and noble personal character and official record, which 
were worth far more to him than any office, which must have greatly 
cheered his subsequent years, and which his children must cherish as a 
proud memorial,—the most signal of all being a letter signed by nearly 
two hundred of his fellow citizens of all political parties, who em- 
braced all that was best and bravest in the city where his good work 
had been done, indorsing his conduct, thanking him for the great ser- 
vice he had rendered to his country, and inviting him to a public din- 
ner, which, however, he felt constrained to decline. 

After retiring from office, Mr. Saltonstall spent the remaining years 
of his life at his delightful home at Chestnut Hill, in absolute domestic 
felicity, surrounded by all that could make home happy. He lost none 
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of his interest in public affairs, but there was no further occasion or 
opportunity for him to take an active part. He held important posi- 
tions in many charitable associations, to which he was always devoted, 
and where he exercised great influence for good. He now resumed 
and completed a great labor of love which for many years had occu- 
pied much of his time and thought, the preparation, for private distri- 
bution among his kindred and friends, of a truly magnificent book— 
The Ancestry and Descendants of Sir Richard Saltonstall of New 
England—containing most careful and interesting narratives of the 
lives and services of the most distinguished members of the family, 
embellished by their portraits by famous artists, which had been the 
precious ornaments of his house. It is a valuable contribution to: 
American History as well as to genealogical lore. His design was 
faithfully executed by his eldest son, after his death, by its publica- 
tion at the Riverside Press. | 

My last meeting with him was after his last Commencement Dinner 
when we shook hands, as he got into his wagon with his sons, all 
Harvard Alumni, to drive to Chestnut Hill, little thinking that he would 
no more set foot upon that “sacred ground.” Very soon afterwards 
he was overtaken by a mortal disorder, which he bore for months with 
that calm resignation and cheerful hope which we should have expected 
of him after such a life, and in April following he was gathered to his 
fathers, leaving nothing in his record to regret. 

After we have told all that he said, and all that he did, there is 
much about him that tongue cannot tell or word describe. There was 
a strong and fascinating personality in Saltonstall, which attracted all 
with whom he came in contact in every relation of life. The eye must 
have seen it, the ear must have heard it, the heart must have felt it, 
to understand what I mean. Huntington’s portrait of him in the Cus- 
tom House, painted at the invitation of the same citizens of Boston 
who had tendered the banquet which he declined, gives only an im- 
perfect impression of the living man, for though a very good painting, 
there is quite as much of Huntington as of Saltonstall there. The 
magic touch of a Rembrandt, a Lawrence or a Copley, or the subtle 
hand that painted Silence Saltonstall—on whose features handed down 
through seven generations he loved to dwell—might possibly have 
transferred the real man to canvas. It may be truly said that every- 
body respected, honored, and loved him, and that he deserved it all. 
While he was manly to the very core, his heart was tender and sym- 
pathetic as a woman’s. Nothing can repair the loss occasioned by his 
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death in the household of which he was the head and the soul. And 
each of us who were his friends and associates, as his image rises 
before us, may ever breathe the constant sigh— 

“My [pleasant] neighbor gone before 

To that unknown and silent shore, 


Shall we not meet as heretofore 
Some summer morning?” 
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CHARLES F. SOUTHMAYD 


MemortaL READ BEFORE THE ASSOCIATION OF THE Bar OF THE City 
oF New York, 1912 


Charles F. Southmayd was born in the City of New York on the 
twenty-seventh day of November, 1824, and died in the same city on 
the eleventh day of July, 1911, thus spanning the arch of time from 
the administration of the fifth President of the United States to that 
of the twenty-sixth, and his death severed one of the very few sur- 
viving links between our own busy age and that era of good feel- 
ing which closed the first quarter of the nineteenth century. 

As he was one of the great lawyers of his time and commanded: 
the unbounded confidence and esteem of all the leaders of the pro- 
fession, we may well pause for a few minutes to contemplate his 
career and to consider the great changes which it had witnessed, al- 
though to the man of to-day he was only a name and hardly that. But 
some of us can remember when he was the leading figure in every- 
thing that involved sound learning and technical skill in the law. He 
came of good old New England stock, the first emigrants of the name 
having landed at Salem, and I find men of his name, which is an un- 
usual one, graduating at Harvard and Yale in the seventeenth and 
eighteenth centuries, with whom he was doubtless connected. Through 
his mother he was proud to trace a near connection with the Gouver- 
neurs, the Ogdens, the Kembles, and the Kearneys, although he was 
the last man ever to speak of such things. He was baptized in St. 
John’s Chapel, which was very near his father’s residence on Laight 
Street near Varick, Nicholas G. Ogden and Edward F. Hammeken 
being his godfathers, and he always claimed that thereby he had be- 
come incorporated into the Church and was entitled to good standing 
therein for the rest of his life. His school days, which were spent at 
a private school, seem not to have been much longer than Benjamin 
Franklin’s in Boston, for, at the unripe age of twelve and a half, his 
teacher announced to his astonished father that he had taught the boy 
all that he knew and he had thoroughly mastered it, and what to do 
with him then was the question. Happily, Providence was on the look- 
out for him. Elisha P. Hurlbut, who afterward became a Judge of 
the Supreme Court, had a friend who informed him about Charles 
and of his parents’ dilemma, and he asked to see the boy and looked 


140 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


him over and doubtless examined him to find out what he already 
knew. Being a phrenologist and phrenology being all the rage at that 
time, Mr. Hurlbut declared that there was the making of a lawyer 
inside that head. So he invited his parents to send the boy to him 
and he would try to make a lawyer of him. Judge Hurlbut was then 
practicing law in copartnership with Edward H. Owen at 631% Cedar 
‘Street, and about a year afterward he formed a new partnership with 
Alexander S. Johnson, who, in subsequent years, became a Judge of 
the Court of Appeals and successor to Ward Hunt as Circuit Judge 
of the United States for the Second Judicial Circuit, under the firm 
name of Hurlbut & Johnson at 73 Cedar Street. 

| With two such men of distinction, skilled in the law and interested 
in public affairs, both of them, as the event showed, looking forward 
to judicial life, the boy found his chance and speedily made the most 
of it. Although he thus actually began the study of the law at a very 
tender age, he found it most congenial and buckled down to it in ear- 
nest. He seems to have had no tuition, outside the office at any rate, 
except what he may have got by attending Court; but he had wonder- 
ful powers of concentration and made such progress and so rapidly 
mastered the law that, at seventeen, he came to be known in the office 
as the “Chancellor”; and the story goes that when clients called they 
were apt to find the two masters in the outer office discussing public 
questions, and they would say: “Do you want to talk politics? Here 
we are. But if you’ve come on law business you will find the Chan- 
cellor inside.” 

In truth, without his knowing it, his legal studies had been conduct- 
ed on the most approved modern method, the case system. Great 
praise has justly been accorded to Professor Langdell, who organized 
and coordinated that method of study in the Harvard Law School, 
but, in truth, it was the same old method on which Southmayd and 
Charles O’Conor and Professor Langdell himself had been spontane- 
ously trained—or, rather, had trained themselves: the study and com- 
plete mastery of the individual case, as the original source and record 
of the legal principle involved. 

I would by no means disparage or depreciate the generally acknowl- 
edged superiority of the legal education now given by the best law 
schools of the country to aspirants for admission to the Bar, but no one 
can doubt that the case system, as pursued by Mr. Southmayd and his 
predecessors prior to the establishment of law schools, in which, by 
their own unassisted efforts and study, or with the aid of experienced 
lawyers whose offices they entered, they sought for and found the 
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original sources of the principles of law in cases actually decided and . 
which they fully mastered, was the best method yet achieved. 

Certainly such training was superior to that which prevailed at 
the Harvard Law School at, and for some time after, the time when 
Mr. Southmayd was thus making himself a triumphant master of the 
law. 

At that time, no examinations whatever were required to get in, or 
to get on, or to get out of the Dane Law School, as it was then 
called. We lingered for the appointed time upon the hard benches 
of Dane Hall listening, or not listening, daily, for two hours, to lec- 
tures more or less inspiring, or more or less benumbing, and received, 
by lapse of time, at the end of two years of more or less faithful pur- 
suit of this method of training, our degree of LL. B. as a matter of 
course, and yet, at the same time, there was a growing habit of study, 
even under that loose system, which resulted in the production of 
many learned and useful lawyers. 

But I doubt whether many of the recipients of that degree, prior to 
the regular establishment of the Langdell system, could have equaled 
Mr. Southmayd in his accurate and precise knowledge of the principles 
of law, as theretofore established by the courts of New York and the 
Supreme Court of the United States. He could have told you, with 
absolute correctness, of the law, for instance, established by the al- 
most unanimous voices of the judges of the various courts of New 
York, who held that it was within the power of the State to grant an 
exclusive right to navigate within its own waters by vessels propelled 
by steam, which would have had the effect to limit the commerce of 
the port of New York to the vessels of Livingston and Fulton, or 
their assignees,—an almost inconceivable thing, in view of the marvel- 
ous development of the power of Congress to regulate commerce as 
now established. 

And he could have told you, with equal accuracy, of every step by 
which that whole line of decisions was overthrown, at a single blow, 
by the masterly process of reasoning applied to them by Chief Justice 
Marshall. 

And so he could have told you the whole history of the Dartmouth 
College case, and how the same great genius vindicated the power of 
the nation as ‘against laws of states which undertook, in any form,, to 
impair the obligation of contracts in defiance of the provisions of the 
federal constitution. 

It was by the study of such cases, before the questions involved in 
them were overwhelmed by the infinite number of decisions in which 
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they are now buried, that he acquired the woriderfully clear and force- 
ful way in which he always handled constitutional questions, as illus- 
trated, for instance, in the Income Tax case. 

And in the practice of the law, beginning, as he did, before the in- 
troduction of the pernicious Code of Procedure, which has done so 
much to spoil the practice in this State, he was able to steer his course, 
in the consideration and decision of questions submitted to him, on 
grounds of pure principle, without distortion by technical points and 
considerations. 

I consider that this Association and the Association of the Bar of 
the State of New York could do no better service to the profession 
than to see what can be done to protect it from the crushing weight 
of the ever-growing mass of judicial decisions and the ever-growing 
bulk of the New York Code of Procedure. 

It is impossible for the profession here to make much further ad- 
vance in the future, unless it shall be relieved in both of these respects. 

In 1837, when Southmayd, as a boy, began his studies, and even in 
1841, when he bore the well-earned title of the Chancellor, there were 
no such floods of books as those in which the law itself is now thor- 
oughly drowned; there were but few New York reports and stilt 
fewer American text-books ; and it was quite practicable for a vigorous. 
young mind to master all the leading cases that had been decided here, 
and that is exactly what Southmayd did. 

Our efficient Librarian, Mr. Poole, has, at my request, been so kind 
as to prepare a list of the printed reports of cases decided in the State 
of New York up to 1840, by which it appears that instead of the 
thousands of volumes in which the student at law now has to lose him- 
self, there were, up to 1840, only about eighty volumes of published 
reports in the State of New York, exclusive of Criminal and Practice 
Reports, and thirty-nine volumes of the Supreme Court of the United 
States, so that it was not a difficult matter for even a young student 
in those days to make himself master of all the important cases that 
would naturally be cited, and of the principles thereby established. In 
connection with his studious reading and work in the office, he was a fre- 
quent attendant upon the courts, and made himself a finished lawyer. 
I have no doubt that Coke upon Littleton and Blackstone had come in: 
for a share of his attention; and we may be sure that he knew much 
of Kent’s Comimentaries by heart, the second edition being then avail- 
able and being, as it were, a complete review of his studies up to date. 
Of equity he early became a master, for his mind was naturally adapt- 
ed to its principles—so fair, so just, so altogether reasonable and un- 
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disturbed by the technicalities that were still found so embarrassing 
in the common law. . 

We may be sure that, in his clerkship and his subsequent partner- 
ship with Judge Johnson, he became a splendid practitioner and a 
thorough adept in the art of unraveling complicated facts and involved 
accounts, and in applying to them the settled principles of law. In 
those days the Law and the courts dealt with fewer subjects than at 
present, and, in New York City, Trusts, Real Estate, and Commercial 
Law made up the bulk of the business, and before his name yet ap- 
peared in the books, he was engaged in two really great cases which 
are reported under the names of the leading counsel, but in which 
Southmayd had a very active hand. 

Ogden vy. Astor, reported in 4 Sandford’s Reports (N. Y. Superior 
Court) 311, was a very great case for those days, and involved many 
important and intricate commercial transactions, running through a 
long series of years. Although his name does not appear, there is 
good authority for saying that Mr. Southmayd for years was engaged 
in unraveling the complicated accounts between the parties. The case 
was commenced by bill filed in January, 1842, against John Jacob 
Astor and William B. Astor as partners, in behalf of the administrator 
of Nicholas G. Ogden, whose transactions with the Astors began as 
far back as 1816. During that period it was claimed that’ Ogden also 
was a copartner, and all sorts of obnoxious charges were made in the 
bill of overcharges, error, omissions, and wrongs, specified as having 
taken place in the accounts kept by the defendants. ‘This partnership 
was denied, and the Astors also denied the allegations of fraud, sup- 
pression, and concealment, and explained such of the errors alleged as 
were not positively denied. They claimed also an account stated in 
1826 as a complete bar to the suit, Ogden, the testator, having died 
before that date. The pleadings, together with the proofs and docu- 
mentary evidence produced, the courts say, would fill more than two 
volumes of the size of these reports, or 1500 pages. The claims made 
were very large, and upon a hearing before two judges of the Court, 
which occupied eleven days in the fall of 1850, a Referee was appoint- 
ed to restate the accounts. 

It does not appear by the printed reports of the case that Mr. South- 
mayd was in it up to that time, the original argument having been con- 
ducted by Charles O’Conor and George Wood for the complainant, 
and Daniel Lord and Benjamin F. Butler for the defendants. But 
after this time, Mr. Southmayd was called in by Mr. Daniel Lord for 
the Astors, and for years appears to have devoted vast attention to 
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the matter, so that, as I am credibly informed, when it came up in 
1855 for consideration before the full bench of the Superior Court, 

upon the coming in of the Referee’s report, Mr. Southmayd had so 
thoroughly mastered all the intracies and difficulties of. the case that 
he was entrusted with the responsible duty of opening the case for 
the defendants. his he did at great length, occupying something like 
a day and a half; but he made the whole matter so plain, both to his 
associate, Mr. Lord, and to the distinguished counsel upon the other 
side, clearing up all the mysteries involved in accounts of so many 
years, that the case proceeded no further, and the counsel for the 
_ plaintiff were satisfied to settle without further argument. The claim, 
which had been very large at the outset, was reduced to such reason- 
able dimensions in the settlement, that the Astors recognized the great 
service that had been done them, and being filled with admiration at 
the splendid manner in which he had presented their cause, always 
afterward were wont to resort to Mr. Southmayd for advice and legal 
service in any serious matter. Not only did John Jacob Astor fre- 
quently employ him, but William B. Astor relied upon him absolutely, 
and made him one of the executors of his will, and thus he secured 
a most valuable clientage. 

Another great commercial case in which, while yet unknown to 
fame, he was deeply engaged with Judge Johnson, and of which I 
feel certain that he bore the brunt, was Iddings v. Bruen, reported in 
4 Sandford’s Chancery Reports, 223. This also involved many in- 
tricate and complicated questions of fact and law, and occupied several 
years, being contested by Johnson and Southmayd on one side and 
by Butler and Evarts on the other. Not long after it was finished, Mr. 
Johnson was elected to the Court of Appeals, and this left Mr. South- 
mayd open to other engagements, an opportunity of which Butler and 
Evarts, having long observed, in the litigation which he had been con- 
ducting against them, his great power of labor, his learning, skill, and 
tenacity of purpose, quickly availed themselves by inviting him to 
join them on terms which were very soon made equal. Thus, in 1851, 
was formed the firm of Butler, Evarts & Southmayd, which, with va- 
rious successions, has continued until this day. 

It would not become me to speak of the history of that firm, but, 
as an indication of how the fortunes of lawyers have changed since its 
foundation, I may say that when Mr. Evarts invited me to join it in 
1859, he wrote me that I might fairly expect that the net income of 
the firm, exclusive of his own outside counsel fees, would amount to 
twenty thousand dollars. But I must say that during the whole period 
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of his connection with it, until he retired at the age of sixty in 1884, 
Mr. Southmayd was the mainstay of the whole concern. If there 
was a knotty point of law or practice to be decided, a difficult will, 
trust or contract to be drawn, an important opinion to be prepared, it 
was almost always left to him, and he always ‘succeeded—he would 
never give in till the problem was solved; and as he was known to be 
always at his desk, clients at all hours flocked about him for advice, 
which is, I think, the most responsible and difficult part of our whole 
professional work. And then, too, in consultation he was invaluable. 
You can imagine what a resource it was to Mr. Evarts or to myself, 
coming down from Court at the close of a protracted and exciting 
day, to talk over with him puzzling and unexpected questions that had 
arisen and get the benefit of his cool and quiet judgment. 

He hated to go to Court himself, and only went very rarely on great 
cases which had arisen out of important opinions given by himself, 
which it was vital to the interests of his clients, who had acted upon 
them, to sustain. I remember three such cases, the Delaware & Hud- 
son Canal Co. v. The Pennsylvania Coal Company, reported in 50 
N. Y. 250, the Tennessee Bond Case, reported in 114 U. S. 663, and the 
case of Langdon v. The City of New York, reported in 93 N. Y. 129, in 
each of which eminent counsel had given an opinion contrary to his own, 
and they fought it out tooth and nail from start to finish, and in each 
case Mr. Southmayd was successful all along the line. 

The case of Langdon v. The City of New York was one of great 
public importance. There the City had duly laid out the water line 
of West Street on the North River. But when the owners abutting on 
that water line and relying upon it, had acquired very valuable prop- 
erty interests, the City claimed the right, after many years had elapsed, 
to lay out a further line, several hundred feet outside of the former, 
over land under water, without making compensation to the owners 
affected by the change. This would have made their property no 
longer abutting on the river, with all the natural rights incident there- 
to, but high and dry interior lots. 

This case was argued by Mr. Southmayd with very great earnest- 
ness and success, fully establishing the rights of his client, who, again, 
happened to be one of the daughters of John Jacob Astor; but Mr. 
Carter, who was opposed to him and represented the City, was so posi- 
tively convinced of the validity of its claim in the premises, that even 
after the decision by the Court of Appeals, he is said still to have ad- 
vised the City to proceed as against other owners, to reassert their orig- 
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inal claim: upon the ground, which was a favorite one with him, that 
nothing is decided until it is decided right. 

In truth, Mr. Southmayd had a perfect genius for the law, and 
there was no department of it to which he was not fully equal, except 
only the trial by jury, for which I think he cherished a secret distrust. 
At any rate, he never cultivated any of the forensic arts which come 
in play in jury trials and never could have got an impossible verdict. 

I remember Mr. Evarts one day, in the early days of my connection 
with them, coming into my room and throwing down upon my table 
a bundle of papers, and saying: “Choate, you must try that case.” 
Well, it was a suit upon a Life Insurance Policy, containing that 
wicked clause that if the insured should die by his own act or hand, 
sane or insane, the company should not be liable. He and Southmayd 
both said that it was impossible to get a verdict in the case, because 
the insured was found dead with a pistol in his right hand, with one 
barrel discharged and a hole in the roof of his mouth and the bullet 
in his brain. 

Well, as in duty bound, obedient to the orders of my seniors, I went 
to Brooklyn and tried the case before a jury, Judge Gilbert, who was 
as humane as he was human, presiding. I never for a moment forgot 
the poor widow and orphans, to whom that $12,000 perhaps meant 
life or death. I tried it on the not impossible theory that the deceased 
may have been blowing in the pistol to see whether it was loaded and 
it went off accidentally without any act or hand of his. . The Judge, 
who was full of the milk of human kindness, accepted the theory as 
a plausible one, and upon it submitted the case to the jury, who found 
a verdict for the plaintiff for the full amount claimed. Of course, I 
returned to the office triumphant, but Ewvarts and Southmayd both re- 
fused to believe, and said: “The General Term will lay you out.” 
So, in due course, I argued the case at the General Term, and soon the 
decision came down—‘“Judgment affirmed with costs,” and again they 
jeered. But, by and by, the Court of Appeals reversed, saying that 
the finding of the jury ‘was an incredible one. Was not this a clear 
case of the usurpation by the Court of Appeals of the function of a 
jury, whose sole function it is to determine questions of fact? South- 
mayd smiled again, and my only consolation was that, in obedience to 
orders, I had done what I could. 

So, many years afterward, in the case of Laidlaw v. Sage, I got 
no help from Mr. Southmayd, who had then retired, but was still al- 
ways with us; the same Court again, as it always seemed to me, came 
startlingly near usurping the function of the jury. Two juries had 
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successively decided upon positive evidence, contradicted only by the 
defendant, that on sight of the dynamiter about to drop his bag, Sage 
had moved the plaintiff from a position of less danger into the direct 
path of the explosion, so as to be a shield to his own person. ‘The 
Court of Appeals, however, as I cannot help thinking, retried the ques- 
tion of fact, and in spite of the concurrent verdicts of two juries, in 
whom rested the only legal power to decide it, they reversed the hard- 
earned judgment, on the ground that it was impossible, in the case of 
such an explosion, to decide that the place to which the plaintiff was 
moved was more dangerous than his original position. At least nine 
judges of the General Term had sustained the verdicts for the plain- 
tiff, and were finally overruled by five judges only of the Court of 
Appeals. Was this within the constitutional power of that Court? 

I do not believe that Mr. Southmayd ever undertook the trial of a 
jury case, where he would have been indeed a fish out of water. But 
in all legal questions he was supreme, and no lawyer in this city ever 
enjoyed more absolutely the confidence of his clients. As the business 
grew and great questions, interstate and international, arose, his pro- 
fessional reputation rose higher and higher, until, as I have heard, the: 
bankers of Holland would not take an issue of bonds under a railroad 
mortgage unless Southmayd said it was all right, and the great law- 
yers of the city sought his opinion upon questions that arose in their 
own practice. 

With many eccentricities, as will presently appear, he had an abso- 
lutely honest and straight mind, and with unerring instinct went right 
to the root of the matter submitted, stripped off everything that was 
superfluous and irrelevant and decided it upon some impregnable prop- 
osition of law. 

As a draftsman in his best days he was, I think, without an equal. 
He seemed to be able to provide for every possible contingency, so 
keen and acute, and, at the same time, so far reaching was his mental 
vision. But in his later years this habit grew upon him to an almost 
disabling extent. So that sometimes you had to follow him through 
sentences whole pages long in his effort to provide for contingencies 
that would probably never happen. 

In addition to great learning and inexhaustible power of labor, un- 
tiring patience and common sense, he had the great and unspeakable 
gift of character, which is more than all the rest combined in the 
formation of a great lawyer, stooping to nothing, tolerating nothing 
small or mean or low, maintaining always the highest standard of per- 
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sonal and professional conduct, and putting everything to the test of 
his own good and clear conscience. 

It was in recognition of his eminent position at the Bar and great 
learning that Yale University, in 1884, conferred upon him the degree 
of LL. D., which he most highly appreciated. 

He uniformly refused, for himself and for the firm, to take any 
pecuniary interest in any matter that was entrusted to his or their pro- 
fessional charge, believing that it tended to professional degeneration, 
and that cliertts could only be properly served by lawyers who had no 
personal interest in the matter involved to advance or protect. Of con- 
tingent fees in any form he had a special horror, and regarded the 
change of statute which made them possible as a serious damage to 
the profession, and the judicial iniquities, the exposure of which led 
to the formation of this Association, made him one of the most en- 
thusiastic and zealous of its original members. This Bar Association, 
in fact, has never had or lost a member who reflected upon it greater 
honor. If Mr. Evarts were alive to-day, I am sure that he would 
join with me in declaring that much of our professional success and 
repute was due to his support, his assistance, his inspiration. 

For myself, I can give no better illustration of this than in the 
celebrated Income Tax case, in which was accomplished what was at 
the time regarded, at home and abroad, as the almost impossible 
achievement of overthrowing, in the Supreme Court, the entire scheme 
of an Income T'ax embodied in an act of Congress. I might almost 
say with entire truth that it was Southmayd, who never went near the 
Court, who won the case. He was then seventy years old; he had re- 
tired from practice ten years before, and all that time he had refrained 
from any legal labor. In fact, as he claimed, he had ceased to be an 
attorney at law, and when he had occasion to put his name to a brief, 
he always signed “Charles F. Southmayd in person.” 

What he regarded as the iniquity of the Income Tax aroused all his 
old-time energy. By this time he had an ample income of his own 
which was affected, and he had a strong idea of the right of property 
being at the foundation of civilized government. Other men have five 
senses, but he had a sixth—the sense of property—very keen and very 
powerful; and he also had an abiding allegiance to the Constitution 
under which the country had so long prospered, and an abhorrence of 
any violation of it. So, when he heard that I was to be in the case, 
he volunteered to prepare a brief, which proved, when completed, to 
be the keystone of the whole argument, and, indeed, of the decision 
which overthrew the Act of Congress. The Constitution had provided 
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that direct taxes should be apportioned among the states according to 
their respective numbers, but this Act had levied all taxes upon in- 
come, from whatever source derived, indiscriminately upon all alike, 
without such apportionment. 

To his clear mind, whatever else might be disputed, a tax on land 
was certainly a direct tax within the meaning of the Constitution, and 
a tax upon the income of land could by no possibility be distinguished 
from a tax on the land itself, for it was a tax on the land from which 
the rent was derived, and was therefore necessarily a direct tax; a tax 
upon the income of accumulated personal property could not be dis- 
tinguished in principle from the tax on rents; and these all being 
found to be direct taxes, and therefore unconstitutionally levied, the 
Court in annulling them must find that Congress without them would 
not have enacted the rest of the tax, and therefore must declare the 
whole Act void. 

This was the whole argument in a nutshell, and it all rested upon 
his first proposition, which was absolutely unanswerable then and is 
unanswerable now, and can never be answered, except by an amend- 
ment of the Constitution, which I, for one, hope will never be carried 
through, because it will throw almost the whole burden of every Fed- 
eral Income Tax upon a very few of the larger States. However that 
may be, it was his masterful brief that drove the entering wedge which 
by its cleavage demolished the Act, while the rest of us who appeared 
in Court, and argued the cause to its final conclusions, on the founda- 
tion which he had laid, won an undue share of the glory. I have 
heard from the Clerk’s office that all the judges called for extra copies 
of his brief, but for none of the others. 

Mr. Southmayd retired from practice at sixty, being afraid, as he 
told me long afterward, that if he continued, he might make some mis- 
take, which I really believe that up to that time he had not done—at 
any rate he had made none that anybody else had found out. 

His professional life from beginning to end had been a signal suc- 
cess, and had brought him ample rewards. But necessarily, from 
the way in which it was begun and continued, it had cut him off from 
everything else. Beginning the study of it at twelve, and never relax- 
ing the earnest pursuit of it, he lost his youth altogether, an irrep- 
arable loss to any man in any walk of life. Outside of the law, he 
had almost no interests—none of those bright gleams and dreams and 
illusions of boyhood which, for most of us, sparkle at the threshold, 
and brighten all the rest of our lives, lighten our burdens and help us 
to forget our woes—none of those joyful reminiscences and early 
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friendships that light us on our way. Withdrawn from social life, 
he had but few friends, but with them he was always so genial and 
gentle that it was ever a thousand pities that he hadn’t a hundred times 
as many. Shut into the deep and narrow canyon of professional study 
and labor, he hardly knew what was going on outside of it, and had no 
other interest, no hobby, no possibility or capacity for sport. But he 
did enjoy his work, and I am not sure that the keenest professional 
sportsman ever gets half as much pleasure and satisfaction as he did 
out of that. 

Mr. Southmayd was never married, and led a truly solitary life. 
Doubtless in his earlier years he must have had some romantic sensa- 
tions and experiences and perhaps disappointments. But, as the rolling 
stream of Time bore him along, as the walls of his narrow life began 
to close in upon him, and his natural love of accumulation grew, he 
seemed more and more to regard women as painfully expensive lux- 
uries which might as well be dispensed with. “Your women folks will 
be the ruin of you yet,” he used to say to me in a half-joking, half- 
serious way. Of course there was nothing personal intended. It was 
merely a concrete expression of his general and abstract dread of cost. 
But I was bound to defend my own fireside, and always answered him 
in kind in some way, which pleased him mightily. 

His later life was full of apprehensions. When a man retires at 
sixty from very active practice, with no native resources to fall back 
upon, no hobby to ride, no studies to pursue, his thoughts necessarily 
turn in upon himself and prey upon his inner consciousness, and so it 
was with him. No sooner was one apprehension dispelled, than others 
equally groundless came in various and shifting forms—apprehensions 
for his health and life, for his property and, at last, even for his per- 
sonal liberty. The ever-growing list of misdemeanors, created by stat- 
ute, disturbed him, and he even employed counsel to watch for such 
statutes introduced into the Legislature—man-traps, as he called them 
—lest he might, without knowing it, commit offenses which might in- 
volve the penalty of imprisonment. 

Thus, as his professional life began too early, so it ended too early 
and too abruptly, and he lost the great satisfaction of continuing to 
the end his usefulness to society which had once been so great. 

Of course he was always a laudator temporis acti. Never changing 
himself (and-I hardly observed any change in his appearance, his 
dress, his manners, or mode of conversation from the time I first knew 
him in 1855), he hardly realized that the world was changing all the 
time as it rushed by him. The judges of to-day he compared with 
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Chancellor Kent, and Chief Justice Marshall with Justice Nelson and 
Judge Oakley, and the lawyers of to-day with Daniel Lord, George 
Wood, Charles O’Conor and William Curtis Noyes. He couldn’t at 
all keep pace with the hustle and bustle of modern New York, or with 
the rapidly changing customs and habits of the profession. 

He-was really the most conservative man I ever knew, and, of 
course, prejudices grew upon him as years rolled on. Modern im- 
provements had no charms for him, but his aversion to new methods 
was always mingled with much pleasantry, which indicated a conscious- 
ness in himself of falling behind the age. Perhaps no better illustra- 
tion of this was presented than in his attitude toward new modes of 
locomotion and travel as they came pressing fast upon each other. 
His pet aversion was the elevated railroad, and it was his favorite 
boast to his dying day that he had never traveled upon it. When it 
was first constructed, he declared that he would never go upon it until 
the Court of Appeals should decide that its owners were bound to pay 
damages to the abutting property owners. The failure to provide ex- 
pressly for this in the original charter shocked that keen sense of prop- 
erty of which I have spoken. Well, it took long years of severe liti- 
gation to establish this liability, and in the meantime he had moved 
out of Ninth Street, where he had lived for a quarter of a century, 
giving the quaint reason for moving that death had visited every house 
but his in the block. 

But at last the Court of Appeals decided, as he thought they ought, 
that such liability was necessarily implied in the act, though not ex- 
pressed, and so compelled the company to pay many millions of dol- 
lars in damages to the abutting owners. Meanwhile he had traveled 
daily all the long journey of four miles from Forty-seventh Street to 
the office in the Sixth Avenue surface cars; and I said to him: “Come, 
now, the Court has decided as you wanted them to; get on the Ele- 
vated Road with me and shorten your journey home by half an hour.” 
“No,” said he, “it?s a fraud, anyway, and I never will ride on it,” and 
he never did, but continued his slow transit by the Sixth Avenue sur- 
face cars. But at last this came to an end. For one cold November 
day, as he entered the car, seeing something unusual under the seat, 
he asked the conductor what it was, and being answered “a stove,” he 
stopped the car and quit the line: “Never could ride with a stove in 
the car.” He then took refuge in the Fourth Avenue car, which he 
liked much better: “Better cars, better air, better people.” But this 
didn’t last very long, for one day, standing on the corner awaiting a 
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car, he saw one coming without any horses—an electric motor—and 
that he could not stand. 

He never could tolerate motors—never once rode in an automobile 
—thought severe penalites ought to be visited upon their owners. And 
thus, at last, he was driven to take refuge in cabs, and here, too, his 
eccentricity was made manifest, for although he had an excellent pair 
of horses, coachman, and carriage of his own, he never would drive 
up and down in it. And when I asked him why not, he said because 
of the common law rule of “respondeat superior”: “If I hire a cab 
and an accident happens, I incur no liability. That falls upon the 
owner.” 

His quaintness was always tinged with a sense of humor. Having 
laid the foundation of his own ample fortune in strict economy and 
unflagging industry, he used to say that every young lawyer ought to 
begin by laying aside all of his professional income, which he himself 
had been so situated as to be able pretty nearly to do. “But,” said I, 
“you surely don’t really mean the whole of it. Wouldn’t half do? 
The man must live.” “Oh, that doesn’t follow,” said he; “if he'll only 
follow my rule, he will soon be able to live upon the income of his in- 
come.” 

I think one could have almost told his calling as he walked the 
streets—a solicitor laden with many precious secrets. Matthew Arnold, 
who made his acquaintance the summer that he spent in Stockbridge, 
was perfectly delighted with him, and greatly enjoyed his company, 
saving that he reminded him for all the world of an old-fashioned 
English solicitor dug out of Dickens or Trollope or Thackeray, and he 
certainly was all that, with a vast deal of skill and learning besides. 
In the quiet confidence of the office, he was quite a match for Evarts 
in quickness and repartee, and it was a rare treat for the youngsters, 
in the occasional intervals when there was nothing more serious to do, 
to hear them chaffing each other in very merry trim. 

When the statute was passed in March, 1898, requiring attorneys 
and counselors-at-law in the courts of New York to file an affidavit 
not only that they had been duly and regularly licensed and admitted 
to practice as attorneys and counselors-at-law, but that they had taken 
the constitutional oath of office, which was to be a prerequisite of their 
being permitted to practice thereafter, and making it a misdemeanor 
to hold one’s self out as an attorney at law without having taken and 
filed the constitutional oath required, Mr. Southmayd was put in a 
curious quandary, because there was no jurat affixed to the Roll which 
he had signed on being admitted to practice as. an attorney, and he 
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could not distinctly recollect having taken such oath. And so, in an 
elaborate affidavit of many pages, he made and filed an unanswerable 
argument to show that he must have taken such oath at the time of 
his admission. 

By this it appears that he was licensed and admitted to practice at 
the June Term of the Supreme Court held at Albany in 1846, which 
was fifty-two years before the date of his affidavit. He has strong 
reason to believe and does confidently believe that he did thereupon 
subscribe and take the constitutional oath of office. He recollects 
signing the Roll of attorneys upon that occasion, and that the reason 
of its being so impressed upon him as to be now recollected is, as he 
believes, that he recollects the circumstance of having, after he signed, 
or when he was about to sign, the Roll, looked back upon it and ob- 
served the signatures of certain persons who had subsequently become 
prominent members of the Bar. 

He recollects having attended in Court with the other persons who 
were examined for admission with him, and that the Chief Justice 
addressed to the young gentlemen who then were, or were about to be, 
admitted, some words of courtesy to wish them success in their pro- 
fession, or to some such general effect, and, under the circumstances, 
he believes and feels quite confident that the candidates for admission 
thus attended with the view and for the purpose of taking the oath in 
open court as legally requisite, and perhaps for having their licenses 
delivered to them, and that he, as did others, did then take such oath 
in open court in conformity with the form of oath subscribed on the 
Roll. 

The fact that no jurat is attached to the Roll or subscribed oath he 
feels and believes to be accounted for by the circumstance that the oath 
was required to be taken not before the Clerk, but in open court, as a 
witness would be sworn, and therefore he deposes and says that he 
has no practical, reasonable, and substantial doubt that he must have 
subscribed and taken and did subscribe and take, upon his said ad- 
mission, as an attorney of the Supreme Court, the constitutional oath, 
although he feels bound to state that he does not, after the lapse of 
more than fifty years, recollect as mere facts and state as occurrences 
within his memory, either his subscribing or taking such oath, and 
could not now state the same upon oath, even to the extent that he has 
hereinbefore so stated, were it not for the reliance upon the informa- 
tion now obtained from the Clerk and the Clerk’s office and the other 
circumstances above referred to; and the further circumstance that he 
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does not think that his license as said attorney would have been given 
out to him without his having subscribed and taken the oath required. 

He further deposes that he cannot take the oath required by the 
Act of 1898, stating in fact his admission to have been as an attorney 
and counselor-at-law in the courts of record of this State, for the 
reason that his admission aforesaid was merely as an attorney of the 
Supreme Court, and that as the law stood at the time of his said ad- 
mission as an attorney of the Supreme Court, the practitioners in the 
Court of Chancery, called solicitors, were to be appointed and licerised 
in the Court of Chancery, and that solicitors and counselors licensed 
in the Court of Chancery were to be authorized to practice as such in 
all the courts of equity. 

He further deposes that accordingly, in the same month in which he 
was admitted as an attorney of the Supreme Court, he was also ad- 
mitted as a solicitor in Chancery, and received his license from Chan- 
cellor Walworth under the seal of the Chancery Court. He is very 
careful to insert, in his affidavit, a certified copy of the order in Chan- 
cery for his admission as such solicitor, but takes care to correct the 
same by stating that although the caption of the order was at Albany, 
his real appearance before the Chancellor for the purpose of being ad- 
mitted was at Saratoga Springs, to which place he recollects going from 
Albany for that purpose, and that. it must have been at Saratoga 
Springs that the Chancellor admitted him and signed the license and 
administered the oath as in open court, though it was not at any regular 
stated term. He thinks that it was then regarded as a fixed rule or 
principle that the Court of Chancery was open before the Chancellor 
as its sole Judge whenever he so pleased, and he supposes that the 
Register drew up and entered the order under some sufficient indica- 
tion or direction from the Chancellor; but still it may be that he is 
mistaken in relation to his recollections or impressions as aforesaid 
in relation to points of practice in the Court of Chancery, which was 
abolished more than fifty years before the making of his affidavit. 
He further feels justified in saying in his affidavit, as he now does, 
that he subscribed and took the constitutional oath of office as solicitor 
in Chancery, although at this time, so long subsequent, he cannot recol- 
lect as mere facts and could not state on oath as an occurrence or 
occurrences within his memory, either his subscribing or taking the 
said oath. He thinks that the Register as Clerk of the Court would 
not have given, and is quite confident that he would not have received, 
such a certificate as is indorsed upon the license, if it had been untrue; 
and that he went from Albany to Saratoga Springs for the purpose 
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of attending before the Chancellor there and doing what was necessary 
to obtain his admission as solicitor, and entitle him to practice there- 
under, and he does not doubt that he knew what, was so necessary and 
acted accordingly ; and upon the premises aforesaid he deposes and 
says that he was admitted as aforesaid to the best of his knowledge 
and belief, duly and regularly so admitted, as a solicitor of the Court 
of Chancery; but that although he has spent very much time in search- 
ing for and endeavoring to find his license as attorney of the Supreme 
Court, he has not been able to find it, although very desirous to do so. 
He completes his argument by affidavit by stating that under and by 
virtue of the Act of May 12, 1847, commonly called the Judiciary 
Act, which provided that every person who should be a solicitor in 
Chancery or attorney in the Supreme Court of this State, on the first 
Monday of July then next, should be entitled to practice as attorney, 
solicitor, and counselor in all the courts of this State; wherefore he 
assumes that he acquired the right so to practice. 

This affidavit is a striking illustration of Mr. Southmayd’s extreme 
conscientiousness and unwillingness to state, especially under oath, any 
fact which was not to his own knowledge exactly so, and this char- 
acteristic conscientiousness in fact marked his whole conduct in life, 
and sometimes put him to great inconvenience. 

His will, made in August, 1899, is not only holographic, but almost 
autobiographic in its fullness and particularity. Written in his own 
hand on fifty-seven pages of foolscap paper, it sets forth with extreme 
particularity many incidents of his life, and recalls and provides hand- 
somely for the children of his deceased partners; remembers even his 
remote relatives, such as daughters of deceased cousins, second cous- 
ins, as he rates it, and second or third cousins or otherwise, as the 
proper rating may properly be, and leaves considerable legacies to the 
New York Law Institute and to the Association of the Bar of the 
City of New York. 

“Take him for all in all, we ne’er shall look upon his like again’— 
a great lawyer—an absolutely unique character—an honor to our pro- 
fession for sixty years. I owe him more than I can tell, and am glad 
to transmit to those who did not know him, this quite imperfect pic- 
ture of the man. 

It is a grateful thing, indeed, for one who has joined “the innumer- 
able caravan that journeys toward the silent halls of death” to catch 
far in advance a bright and last glimpse of a once renowned leader, 
and to leave a clear impression of his character, to those who are 
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INTRODUCTION 


By Wirttam V. Rowr* 


Picture the infinite variety in Mr. Choate’s work as an illustration 
of the old methods and the old general practice, under which students 
unconsciously grew into well-equipped lawyers. * * * He ranged 
from the military case of General Fitz John Porter at West Point 
which re-established General Porter’s status, or the naval case of Cap- 
tain McCalla at the Brooklyn Navy Yard, in the morning, to charitable 
advice to a widow as to her husband’s estate, or the conduct of a char- 
itable case of partnership accounting for an impecunious client, in the 
evening, with incidental preparation, in later years, for the Second 
Hague Conference, or the argument of the great constitutional ques- 
tions in the Income Tax Cases before the Supreme Court of the United 
States. In this way, for forty years and more,’his days and nights 
were filled, for the nine months of the year during which he never 
spared himself. ‘The other three months were given almost wholly to 
his family, his friends, and his summer holiday. The gospel of hard 
work—of full preparation and “preparedness’”—ruled his life, and was 
the key to his success. A legal genius unwilling to work hard is bound 
to be a failure. Happy in the ever-changing aspects of his work, Mr. 
Choate’s life was really a glorification of labor. In great measure, 
that must be true of all real lawyers,—-they “work hard, live well, and 
die poor.” Mr. Choate met fate and defeated her,—he did not “die 
poor.” One week, for example, would be devoted by him to a case in 
the law of sales involving an alleged breach of warranty in a sale of 
East Indian coffee; the next to a building-contract case between the 
late Richard M. Hunt, the famous architect, and Mrs. Paran Stevens, 
the wife of an equally famous hotel proprietor, in which case “the 
house that Jack built” and “the maiden all forlorn” played a prominent 
part before the jury. A notorious divorce case, involving the whole 
law of common-law marriage, in which he made a beautiful child his 
“Exhibit A,” would be succeeded by an ordinary commercial case of 
conditional sale, or involving a promise for the benefit of a third party, 
or a case covering the most difficult points in the law of bills and notes, 
and in that of general assignments and bankruptcy, or by a stockhold- 
ers’ suit to test the validity of the lease of the Air Line Railroad by the 


*Txcerpts from an article entitled Joseph H. Choate and Right Training 
for the Bar, published in Case and Comment, September, 1917. Mr. Rowe 
was long and intimately associated with Mr. Choate in practice, 
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New Haven,—the first step in New Haven’s expansion. The last 
phases of the Credit Mobilier litigation, involving in a stockholder’s 
accounting suit in the Federal court the contract for the construction 
of the Union Pacific Railroad, would be followed by the important 
series of cases of stock-sale contracts against Collis P. Huntington, 
covering the whole history of the construction of the Central Pacific 
and the relations of the “Big Four,” Collis P. Huntington, Mark Hop- 
kins, Leland Stanford, and Charles Crocker. As Mr. Choate described 
their relations, “If Huntington took snuff in New York, Hopkins 
sneezed in San Francisco.” Roscoe Conkling, who was the chief op- 
posing counsel in these so-called “Huntington Cases,” never ceased to 
express his appreciation and gratitude for the tribute and compliment 
which Mr. Choate paid him on one of the trials. It was Senator 
Conkling’s first appearance at the bar, following his retirement from 
his somewhat tempestuous career in politics and in the United States 
Senate. Mr. Choate, with that inimitable grace and courtesy of which 
he was at all times in command, welcomed his eminent friend back to 
the bar,—“a man who has come through the fire and smoke of the 
greatest political battles of our time with absolutely no taint upon his 
garments.” It was in his summing up in the first trial of those cases 
that Mr. Choate made his startling application to Senator Conkling 
of the familiar quotation from “Hamlet” — 

See, what a grace was seated on this brow: 

Hyperion’s curls; the front of Jove himself; 

An eye like Mars to threaten and command— 

A combination and a form indeed, 


Where every god did seem to set his seal, 
To give the world assurance of a man. 


The aptness of the quotation and the full force of the compliment 
can be understood only by those who remember the great impressive- 
ness of the Conkling “front” and the “curls” gracefully falling on the 
“brow,” a manly “combination,” in perfect “form!” 

As soon as Mr. Choate had finished a several months’ trial of an ac- 
tion for libel, involving and vindicating the integrity and value of the 
Cesnola collection of Cypriote antiquities in the Metropolitan Museum 
of Art,—a trial in which he was opposed by Francis N. Bangs, one of 
America’s strong and very eminent lawyers, and in which, in an amus- 
ing application of “A Midsummer Night’s Dream,” he told the jury 
that they must not be alarmed by the roaring noise they had heard; 
for, after all, it was “not a real lion, but only Bangs, the lawyer,”—he 
was at once called into legislative hearings on bills for the benefit of 
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the Museum of Natural History, and was obliged to represent the 
interests of the West Shore, the North River Construction Company, 
and the New York Central Railroad, in suits to foreclose the mortgage 
of the West Shore Railway and to restrain, on complaint of a stock- 
holder, the lease of the West Shore by the Central. In the Cesnola 
Case he had really developed the whole scene with Bottom from “A 
Midsummer Night’s Dream,” for the benefit of the jury, and that calls 
to mind an anecdote which is not altogether out of place, for it il- 
lustrates the charming and sunshiny geniality of his personal atmos- 
phere, and his approachable and inviting manner, dignified but warm, 
as well as his constant display of striking versatility and ‘all-around 
qualities when in action. 

At a certain well-known Swiss Hotel, during one of his summer 
holidays in Switzerland, he had just finished that distressing and gas- 
tronomically-disappointing task, a table d’hdte dinner on the Swiss 
plan, when he was heartily greeted by an English gentleman who had 
sat at the opposite end of the table. The Englishman said: “We have 
been observing you, as an American, with much interest, and I want 
to ask you a very impertinent question, if I may. What are you by 
occupation or profession? Won’t you be good enough to tell me, be- 
cause my wife says you are a clergyman, my daughter insists you are 
an actor, and I say you are a lawyer. We can’t all be right.” “Yes, 
you can,” instantly retorted Mr. Choate, “I am something of all three, 
—three in one. I preach a good deal, act a little, and practice more or 
less law,—which means that Iam an American lawyer. Tell your wife 
and daughter you all guessed right.” 

The New York Central cases would hardly be closed before Mr. 
Choate might find it necessary to plunge into the hearings in the long 
controversy between Lord Dunraven and the New York Yacht Club 
over the famous international yacht race between “Defender” and 
“Valkyrie III.,” in which the action of the yacht club had been criti- 
cized by the English challenger, and these hearings would perhaps be 
followed by the trial of the extraordinary case of Laidlaw v. Russell 
Sage, arising out of the dynamiting of Russell Sage and his alleged 
attempt to use the plaintiff as a shield, and presenting novel questions 
in the law of assault and trespass. Incidentally, it may be noted that 
this was the only case in which Mr. Choate was ever known to over 
cross-examine,—a common professional fault. His indignation had 
been so excited by the circumstances of the case that his cross-examina- 
tion actually turned inside out the “vest” and other personal garments 
of the defendant, the original history and condition of which the cross- 


INTRODUCTION 161 


examination fully exposed to the public gaze. In the years between 
1880. and 1895 he was frequently employed in successful pioneer work 
in so-called Elevated Railroad Cases, which were actions at law, con- 
demnation proceedings, and suits in equity, brought to recover heavy 
damages arising out of the construction of the New York system of 
elevated railroads through and over the public streets, and which in- 
volved wholly novel questions in the law of easements relatiing to the 
rights of abutting owners to light, air, and access,—cases in which 
Mr. Evarts and Mr. Choate were at times both engaged, and in which 
frequently arose the most difficult conceivable questions of title, in- 
cluding the title to old Dutch streets as affected by the civil law. 

At the same time, he was occupied for years with the defense of 
the Standard Oil Companies and the so-called Standard Oil Trust, in 
the famous “Anti-trust Law” suits, including the cases attacking the 
Texas and Ohio Anti-trust Laws, and other cases covering the usual 
difficult, but at that time quite novel, Anti-trust Law questions, and in 
cases involving the valuation of oil properties, alleged breaches of 
warranty, building contracts, ‘and many other matters, with constant 
legislative and congressional investigations. All this work was varied 
by great will contests, long drawn out, and great will construction 
suits, in the surrogates’ or probate courts and through the medium of 
equity and partition suits, involving the Cruger, Vanderbilt, A. T. Stew- 
art, Samuel J. Tilden, Hoyt, Drake, Hopkins-Searles, Vassar, Vander- 
poel, and almost innumerable other wills which came before him year 
by year, presenting extremely important and embarrassing questions 
in the law relating to testamentary instruments and trusts and their 
construction, and. covering all phases of insanity issues and the law of 
undue influence and. testamentary capacity. This class of litigation in- 
cluded jury trials and the most carefully prepared cases on appeal in 
the higher courts. Landlord and tenant cases, arising, perhaps in the 
form of ejectment suits for one of the Astor estates, would be fol- 
lowed by the important case against the Canada Southern Railway, 
testing before the Supreme Court of the United States the rights of 
domestic purchasers and holders of foreign railway company bonds, 
or the Brooklyn Bridge Case, before the same court, involving the right 
to build and maintain the great and necessary structures connecting 
New York and Brooklyn, or the Stanford University Case, from Cali- 
fornia, also before the Supreme Court, in which the United States 
sought to recover many millions from the Leland Stanford estate, the 
success of which suit would have deprived the University of a large 
part of its endowment, and in which case Mr. Choate’s successful ap- 
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peal for the University resembled Webster’s appeal for Dartmouth 
College; and this, in turn, might be succeeded by the Bell Telephone 
Case, involving the entire Bell telephone patent. 

His work before the Supreme Court of the United States in all these 
years was continuous. ‘The Behring Sea Case before that court, in 
which he appeared for the Canadian government, and which involved 
the right of the United States to seize and condemn Canadian and oth- 
er vessels in Behring Sea, was matched in importance by the New York 
Indians Case, which had to do with the Indians’ right to lands on their 
summary removal to limited reservations in other parts of the country ; 
and these cases would no sooner be finished than he would be called 
into the case of the Pullman Palace Car Company against the Central 
Transportation Company, involving a great contract of lease, or the 
Southern Pacific Land Grant Case, the Chinese Exclusion Cases, the 
Alcohol-in-the-Arts Case, involving rebates of millions of dollars un- 
der the tariff laws, or the Massachusetts Fisheries Case (Manchester 
v. Massachusetts), relating to the state’s right to protect fisheries in 
arms of the sea within or beyond the 3-mile limit. He would hardly 
have finished such a long series of cases before the Supreme Court be- 
fore he would be called into an admiralty collision suit for the White 
Star Line, developing novel and abstruse problems in hydraulics and 
suction-action, in the case of overtaking ships of varying tonnage and 
draught, or suits presenting equally novel and complicated bill of lading 
problems arising out of the fire on the Inman Line pier-and the de- 
struction of the cargo of the steamship Egypt of the old National Line. 
While these cases were under way, he would, perhaps, be consulting 
with Mr. Evarts over the trial and argument of cases involving the 
whole common law of covenants and conditions subsequent as applied 
to deeds of property abutting on portions of the old Bloomingdale 
Road, as affected, in turn, by New York’s great Riverside Park Im- 
provement, or would be preparing to argue before the Supreme Court 
of the United States or elsewhere the great constitutional questions in 
the Income Tax Cases, the Reciprocal and Retaliatory Taxation Cases 
against insurance companies, the Kansas Prohibition Law Cases, the 
California Irrigation Law Cases, and the Neagle Case, this last in- 
volving the assault by Judge Terry, of California, on Mr. Justice Field, 
which raised the whole question of the power of the Supreme Court 
to protect itself and its officers within the jurisdiction of a state; 
or, after arguing in Washington the constitutionality of the Federal 
and state inheritance taxes, we might find him called in to his tri- 
umphant and spirited vindication of the rights of the bar, as against 
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aggressions of the bench, in the contempt proceedings instituted by 
Recorder Smyth of New York, against Mr. Goff (afterwards re- 
corder, and now Mr. Justice Goff, of the New York Supreme Court), 
—a peculiarly satisfactory and successful experience for Mr. Choate, 
in which he made one of his most forceful, eloquent, and convincing 
appeals to judicial as well as to human nature. While advising with 
Mr. Evarts as to the replevin action by the Turkish government, for 
which they were acting, to recover a consignment of rifles, he might 
find himself in the midst of the preparation for the trial of the 
greatest action for deceit (in the form of a suit in equity for an ac- 
counting) ever brought in New York,—the controversy between the 
Banque-Franco-Egyptienne, of Paris, and various leading New York 
bankers over the sale of the old New York, Boston, & Montreal bonds. 
—or might be considering with his other partner, Mr. Southmayd, 
the firm’s opinion as to a railroad reorganization plan. One week 
would find him occupied in the New York Court of Appeals with 
the so-called Maynard Election Fraud Cases and the cases involving 
the inheritance taxes under the Vassar will, with other questions affect- 
ing Vassar College, and the next week would see him before the Inter- 
state Commerce Commission, representing the Orange County Farmers 
of New York, in a long and successful controversy with all the - 
railroads centering in New York and Jersey City over the freight 
rates on New York city’s milk supply. The very next week, in turn, 
he would himself represent the same railroads, or some of them, be- 
fore that Commission or before a congressional or legislative com- 
mittee, on a question of rates, of regulation, or of taxation. 

While he was settling the membership law for clubs and exchanges 
in what was practically the pioneer American litigation on that subject, 
in the famous cases of Loubat v. Union Club and Hutchinson v. 
New York Stock Exchange he was also settling important features of 
the law of arbitration in a great building contract case. After a 
prodigious winter’s work in will contests, and various important 
arguments before the Court of Appeals in New York and the Supreme 
Court at Washington, he devoted the entire summer and fall of the 
year 1894 to the work of the New York Constitutional Convention, of 
which he was President, and whose proposed constitution, due chiefly 
to his personal advocacy, was fully and triumphantly adopted by the 
people of the state, and is still in existence and serviceable. From 
that work his normal activities would drive him, perhaps, into an 
intricate partnership accounting with the estate of Paran Stevens, over 
a complicated hotel business, or into a long trial of a jury case, in which 
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he appeared on behalf of the Western Union Telegraph Company and 
Jay Gould, involving questions of contract and tort in its relations with 
the old Bankers & Merchants Company and other telegraph com- 
panies,—one of the trials in these cases furnishing us with the only 
instance (due in part to extraordinary heat in the month of June) 
in which Mr. Choate’s voice was ever known to weaken through 
huskiness. Following these, he was liable at any time to be drawn 
into the accountings of the executors and trustees under the Astor and 
various other wills, or to be called upon to advise in relation to the 
last professional service of Mr. Evarts, rendered to the High Court of 
Chancery of England in its capacity a$ guardian of infants. For many 
years he found himself employed before the Court of Claims or special 
commissions, or before the Supreme Court of the United States, in 
the Berdan Arms Case and other difficult cases, and in the claims aris- 
ing out of the Alabama Awards, and, later in the Spanish Treaty 
Claims, followed by many extraordinary drawback and other revenue 
cases, some of which went to the Supreme Court. And, to cap the 
climax, he was occasionally, as we have heretofore: pointed out, called 
into great patent cases; for example, that involving the whole Beil 
telephone patent. As evidence of his complete mastery of the problems 
_ of intensively specialized modern business law, reference may be made 
to his successful handling, following his return from the English 
Ambassadorship, of the various controversies arising out of the re- 
ceivership and proposed readjustment and reorganization of the affairs 
of the Third Avenue Railway Company of New York. 

The superb quality of his moral and physical courage, built up from 
his early training and associations, a courage without which no lawyer 
is fit for his profession—always ignoring mere popular clamor and the 
passing temper of courts and all the political party-feeling of the 
moment—he constantly manifested in his service at the bar and in his 
continuous work for the public welfare: witness his experiences dur- 
ing the Draft Riots of Civil War days and, later, in promoting the 
prosecutions of the Tweed Ring; his work in converting the people to 
a favorable view of the beneficial, but sometimes radical changes 
introduced by the New York Constitutional Convention of 1894; his 
independent candidacy for the United States senatorship, against 
Thomas C. Platt and the Republican party machine; his exposures 
of Prussian and other hypocrisies at the second Hague Conference of - 
1907; his patriotic war speeches and devoted war services, literally 
unto death, during the last two years of his life; his championship 
of the rights of the bar in this very Goff Case, already called to 
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mind; his defense of the national courts and the national power, in 
defiance of alleged state rights, in the Neagle Case, to which we have 
just referred—a case undertaken at the earnest request of his old 
friend, Mr. Justice Field, of the Supreme Court; his appearances in 
criminal cases (sometimes a distasteful task, but always for the 
service of the ends of justice), in defense for example, of indicted 
“Tobacco Trust” magnates and Tammany politicians, and in the elec- 
tion fraud cases against Judge Maynard; his repeated appearance 
for the unpopular so-called “Standard Oil Trust” and “Tobacco 
Trust”; his constant protection of the law itself, the rights of the 
bar and the proper dignity of the judicial office—for which, naturally, 
he never could exhibit or feel anything but the highest veneration 
and respect—against the assaults and encroachments of untrained 
savage natures or small minds in high judicial place; and, finally, 
in that behalf, who can ever forget—certainly no one within the 
sound of his voice—such episodes as that in which, with stern face 
and a characteristic mesmerizing flash of the eye, he appeared to 
rebuke a well-known judge, who persisted in refusing to hold a case 
and in taking Mr. Choate’s default (which was promptly opened in due 
course, without terms), when he was actually engaged in a pending 
trial in another court—“Your Honor insists that you have called this 
case and set it for trial, to proceed notwithstanding my engagement. 
Very well, you may have the physical power, but you have neither 
the legal nor the moral right to do that” (in his relations with that 
particular judge there was some estrangement for several years, and 
the judge eventually apologized) ; or that other instance, in which he 
was forced to correct the weak, ill-mannered, prejudicial habit of a 
strong natured presiding judge, who, ignoring the presence and argu- 
ment of counsel, frequently turned his back and carried on an animated 
discussion with his associates on the bench—a proceeding which sO 
annoyed Mr. Choate during the argument of the Tilden Will Case that 
he stopped short, and, not hearing any noise, the learned judge looked 
around, whereupon Mr. Choate said with tremendous emphasis— 
“Now, if Your Honor please, under your time allowance, I have 
just forty minutes in which to close the argument of this very difficult 
and vitally important case, and I must insist upon having Your Honor’s 
undivided attention during every moment of that time.” His keen 
sense of justice and fairness touched to the quick, the judge responded 
immediately—“You have it, sir’—and then sat bolt upright, with 
fixed attention, during the entire argument. And Mr. Choate won 
his case. 
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MARTINEZ v. DEL VALLE 


CLosinc ADDRESS FOR THE DEFENDANT IN THE New YorK SUPREME 
Court, NEw York City, NoveMBeEr 23, 1876 


STATEMENT 


This celebrated suit for $50,000 damages for seduction and breach of 
promise of marriage was brought by Miss Hugénie Martinez, twenty-one 
years old, against Juan Del Valle, a middle-aged Cuban banker, the father 
of four children. On January 14, 1875, the plaintiff slipped and fell on the 
ice in front of the Gilsey House, at the corner of Twenty-ninth Street and 
Broadway, New York. Del Valle, a total stranger to her, rushed to her 
assistance, and took her to her home in a carriage. There he met her mother, 
whose permission he received to call. Later the plaintiff went to the Hotel 
Royal where she lived under an assumed name for five weeks. On June 
1, 1875, Del Valle took a country house near Poughkeepsie, and Miss Mar- 
tinez was engaged by him to serve in the capacity of housekeeper at $100 
a month. On September 6, she returned to her home, threatening to bring 
suit for breach of promise of marriage. Del Valle’s offer of $20,000 to keep 
the matter out of court was refused. 

The trial, which lasted one week, was heard by Judge Donohue and a 
jury, in the Oyer and Terminer court room. The plaintiff was represented 
by William A. Beach, one of the most experienced trial lawyers at the Bar, 
and just then, to use Mr. Wellman’s comment, “fresh from his nine days’ 
oration in the Henry Ward Beecher case.” He was sometimes referred to 
as the “Hamlet of the American Bar.” This was Mr. Choate’s first breach 
of promise case. The public was eager to attend and to get a glimpse of the 
plaintiff, who was described as having “raven black hair and melting eyes 
shadowed by long, graceful lashes, the complexion of a peach, and a form 
ravishing to contemplate.” The closing scenes of the trial were tense with 
excitement, for, aS a newspaper writer said at the time, “however amiable 
counsel in long-enduring cases may be by nature, the approach of the closing 
arguments sets them off in deadly hostility against each other, probably 
lest the mimic battle should be too merely mimic to beguile the simpleness 
of the jurymen even, let alone disappointing the warlike feelings of parties 
opposed.” The counsel were granted two and one-half hours each for sum- 
ming up, and Mr. Choate had to bripg his speech to an abrupt close at the 
end of his allotted time. As printed below, the speech is considerably ab- 
breviated. : 

The jury was locked up for twenty-six hours. Several of the jurymen 
voted for large damages, but finally they returned a verdict for the plaintiff, 
and assessed the damages at fifty dollars. While technically this was not a 
victory for Mr. Choate, “the paltry damages awarded,’ says Mr. Strong, 
“secured for his client an unquestionable victory and established Mr. Choate’s 
position as one of the greatest jury lawyers that have appeared at the New 
York Bar.” Mr. Wellman devotes pages 205 to 262 of his “Art of Cross- 
Examination” to this case. 


I must congratulate you, gentlemen of the jury, on your prospect of 
a speedy release. I don’t know how experienced you have heretofore 
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been in these matters of breach of promise and seduction. It is 
my first venture, and I confess an unpleasant and disagreeable duty, 
and the painful incidents of the trial have weighed upon me, as I 
believe they have upon you. A few hours more, fortunately limited by 
the wise rule of the Court to five hours in all! We are apt, we 
lawyers, to run along like the brook, forever. My learned friend, 
especially, has been engaged in causes where it seemed as if the case 
never could end because of the seeming impossibility of terminating 
his speech. I want, in the first place, gentlemen, to put you on your 
guard against a most natural sympathy with a woman of the ap- 
pearance presented by this fair plaintiff. There are some feelings that 
no man is proof against, and I think one of them is sympathy, com- 
passion, pity, human feeling for a woman who presents herself as she 
has in this case. For one, I confess that I pity her with all my heart. 
I would not place a feather’s weight of calumny or injustice upon her 
—so far as my duty to my client would permit, would shield her from 
that torrent of evidence which she has herself poured out here. Some 
of you gentlemen while she)was on the stand—especially you, Mr. 
Foreman, and your immediate neighbors of the panel—have been ex- 
posed to the full blaze of her charms at short range for a very long 
time; you can’t but have been sensible of it. I don’t know how it has 
happened, whether it was in the scheme of Providence, or merely what 
we call luck, that the oldest men in the jury have been brought by their 
places upon the panel the most nearly into contact with the fair 
plaintiff. I have a right to caution you against this most natural 
human sympathy. It has been said to me many times during the 
progress of this trial, “Mr. Choate, you have a good case—a perfectly 
clear case—but there’s one obstacle in it that you can’t overcome, 
and that is, that there is a beautiful woman in the case against you, 
which will be too much for any jury.” Now, gentlemen, I know you 
are sworn to try this case upon your oaths, and I know that I need 
only mention this danger to have you steel your hearts and your 
consciences against it, so that the men of New York and the women 
of New York shall not say that there is no chance for justice for a man 
against a beautiful woman. 

I want to warn you, too, against the seductive eloquence and power 
of the learned counsel whom she has enlisted in her cause—one of 
che veterans of our bar, a gentleman of whose talents and achieve- 
ments the whole profession is proud, in all the branches of what I 
may call sexual litigation without a peer or a rival, from his long 
experience. Gentlemen, you can no more help being swayed by his 
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eloquence than the rocks and the trees could help following the lyre 
of Orpheus. But remember that it is one of the essential elements 
of a case like this that the fair plaintiff should succeed in enlisting 
the sympathies of some brave and gallant champion at the bar. If 
she could persuade him, as she seems to have done here, of the 
merits of her case she knew full well that he would enlist in it with an 
ardor which no money could buy, a combination of pity and of elo- 
quence that would dare any facts that might be brought before the 
jury. In presenting the facts of my case I first ask your attention | 
to a remark that fell from the plaintiff under oath upon the stand 
that she had not brought this suit for money. “Not one cent” did she 
desire at your hands, not one; but that her sole object was to 
establish her character. Ah, gentlemen, I think if that was her object 
the case might well stop here. Has not her character been established 
in a way that no further progress of the case or of time can ever wipe 
out? We sit here trying causes like this under the telescope eye of 
the whole world. The trumpet-tongued press takes up every word, 
and it is read next morning throughout the land. Now, with pain and 
sorrow, I say has not this lady, by her own evidence and her sister’s, 
established her character? Her case depends upon her sworn word 
alone, and what is her picture as painted by herself? 

She said that it was her misfortune from nine years old to twenty 
to be under the strict, rigid discipline of one.whom she has depicted 
as one of the most startling monsters ever on exhibition in any court 
of justice; that she was brought up in the very house of impurity, 
exposed not only to impure approaches but to constant threats of 
violence and murder, in case she dared to pursue the ordinary course 
and fate of woman and contract a marriage. While this family was. 
without means, while this singular stepfather was without occupation 
or resources he quietly acquiesced in all expenses being paid by the 
female members of his family without ever asking whence the money 
came. That family was without religion, without church, without 
God. Thus you find her at the time she met the defendant—not a 
mere, inexperienced young girl but already an adept in the ways of 
New York life. Already had she acquired an alias; already have we 
established the habit on her part of receiving secretly, under the as- 
sumed name “Howard,” letters from various men. She fell in with 
this supposed rich Cuban. Upon her own evidence nothing can be 
clearer that never did a privateer upon the Spanish Main give chase 
to and board a homeward-bound Indiaman with more vigor than 
that with which this family proposed to board this rich Cuban and 
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make capture of him. He was a big bonanza to them in their distress. 
She was an innocent girl, and she was willing to go to Solari’s over 
and over again to take private lunches with a gentleman, of meats 
and of wine, in private rooms, alone. Without a word of remonstrance 
on her part she was willing to go—knowing all the effects of such a 
step upon an unmarried woman in this community—to a hotel under 
an assumed name, and there remain indefinitely. She says she thought 
it was “only for a few days.” Gentlenren, would you have one of 
your sisters or daughters go for “a few days” under an assumed 
name and live alone at a hotel? Is not that excuse something like 
the wet-nurse’s excuse when questioned sharply about her baby, that 
“it was only a very little one?” She says she was in the habit of 
receiving gentlemen in her room while combing her hair, and that she 
surrendered herself to the seducer without a gesture or a word of 
remonstrance or opposition, although within call of a score of people 
who would have come to her rescue. So I say that her character has 
been established. But unfortunately we have her sworn complaint, 
which says that the suit is for money—$50,000 damages. ‘There is 
one thing that the press has not been able to take up; that no reporter 
is adequate to repeat, and that is the appearance of this fair and 
beautiful woman upon the stand here. Gentlemen, have you seen her 
blush? (The gentlemen look at her. She does not blush.) Have 
you seen one symptom of distress (pausing to examine the fair plain- 
' tiff’s face at the shortest range possible for symptoms of distress) 
upon her sharp and intelligent features? Not one. There was, in a 
critical point of her examination, a breaking-down, or a breaking-up, 
as I should prefer to call it. Her handkerchief was applied to her eyes. 
There was as loud a call for “Water! water” from my learned friend 
and his amiable junior (Mr. Brown), as if the judge’s bench was 
about to be wrapped in flame. But it turned out to be only an eclipse 
by handkerchief, that she had been shedding dry tears all the time, 
not a muscle of her face was disturbed, and she advanced to the end 
of the examination with sparkling eye and tripping tongue, and thus 
continued to the end of the case! The great masters of English 
fiction have loved nothing better than to depict the appearance in court 
of these wounded and bleeding victims of seduction when they come 
to be arrayed before the gaze of the world. 

You cannot have forgotten how Walter Scott and George Eliot have 
portrayed them sitting through the ordeal of their trials,—the very 
pictures of crushed and bleeding innocence, withering under the blight 
that had fallen upon them from Heaven, or risen upon them from 
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Hell. Never able so much as to raise their eyes to the radiant 
dignity of the Bench, seeming to bear mere existence as a burden and 
a sorrow. But, gentlemen, our future novelist, 1f he will listen and 
learn from what has been exhibited here, will have a wholly different 
picture to paint. He will not omit the bright and fascinating smile, 
sparkling eye and undisturbed composure from the beginning to the 
end of the terrible ordeal. Did you observe—a little incident which 
made my blood run cold—with what zest and keen enjoyment she 
detailed to you, putting them into the mouth of my client, to be sure, 
all those more than questionable stories of smut and indecency with 
which she entertained this court-room without turning a hair. Now, 
one of these stories I happened to recognize. It was invented—not by 
the fair plaintiff or foul defendant (the story of the childless Spanish 
lady to whose aid Del Valle came), but it comes out of the “Decam- 
eron” of Boccaccio, written 500 years ago, where, as I suspect, the 
fair plaintiff found it in the course of that supplementary education 
completed after she was twelve and before she was fourteen under 
the directions of her stepfather. 

Have you any doubt in your minds what judgment you should 
pronounce upon her veracity? When she had given me contradictory 
answers to the same question, I asked her why she had not in the 
first instance answered correctly. “Because she didn’t think it a fair 
question to put to a lady,” and upon my further questioning her , 
that “she didn’t want to tell.” She has been upon the stand this 
morning and stakes her oath against the oaths of twelve—of fourteen 
—witnesses on our paft. Is her oath broad enough to spread over 
such a surface as that without becoming so thin as absolutely to dis- 
appear? “Every man’s hand against her,” my learned friend will say. 
Every man’s oath and every woman’s against her, I say, and her oath 
against them all! Her stepfather she said was always kind and gentle, 
and never guilty of the slightest harshness or severity to them except 
in the matter of threatening to shoot them and their possible husbands. 
Her statement to Mrs. Quackenbos gives the absolute lie—I am sorry 
to use such strong words to so fair a female (bending over’said female 
and trying to look under her bonnet) to what she has said upon the 
stand. She has undertaken to prove an express promise of marriage 
within three weeks after her first acquaintance with Mr. Del Valle. 
You haven’t got to “reconcile evidence” here. It can’t be reconciled. 
She says there was and he says there wasn’t. She says the ring was 
an engagement-ring. Given on the heels of a promise of marriage, 
what else could it mean? The ring was bought on January 15, the 
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day after she fell in the street. She says that during the next two 
weeks he was constantly at her house. We show by her own letters 
that he was ill and did not see her till the 26th. The mother might 
have testified to these visits. Oh, how I wish that mother (turning 
to her) had ventured upon the stand! She knew whether or not the 
plaintiff was confined to the house after that fall; she who sits here, 
and whom you have observed with so much interest. Why was she 
not called to the stand to turn the wavering balance of this testimony ? 
I say the plaintiff was an adept in the ways of New York life. She 
says to him in her letter of January 22, “A line addressed to Miss 
Howard, care of J. Krank, will reach me.” Here we tread upon the 
toes of this plaintiff’s veracity again. She says she didn’t write 
the letter. I say it is in her handwriting. Don’t you know what a 
woman with an alias is in this city of New York? I’d like to know— 
any of you that have daughters—how much money in solid gold would 
you take to have it established to-morrow that your daughter or your 
sister or your wife was a woman with an alias. ‘| 

I come to a serious crime in this case. She has fabricated a letter 
—the first they brought forward—purporting to break off the engage- 
ment between them on account of the “compromise” which made a 
private marriage necessary, and to return the ring. There was no 
such letter and no such “compromise,” as we have proved. The 
defendant is a foreigner—none the worse for that, as I think—entitled 
to just as good a hearing. He don’t speak the language. He speaks 
broken English—broken into very small fragments so far as I can 
make out. He was here, a stranger in this city, not an Anglo-Saxon 
man with Anglo-Saxon ideas, skilled in the ways of this metropolis— 
not to be measured by the standard of one of us who have been through 
these mills before. You observed his manner and his testimony. Did 
you find him contradicting himself? or contradicted by anybody else? 
There had been no promise of marriage at Twenty-ninth street and 
Broadway. Now I want to say a word of warning to any Good 
Samaritan—if there are any on the jury—against this habit of going 
to the rescue of fallen women upon the sidewalks. I don’t think 
my client will ever do it again. I don’t think anybody connected 
with the administration of justice at this trial will go to the relief of 
any of our fair and fallen sisters. 

I know the parable of the Good Samaritan is held up as an example 
for Christian conduct and action to all good people, but, gentlemen, 
it does not apply to this case, because it was ‘a certain man’ who went 
down to Jericho and fell among thieves, and not a woman, and the 
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Good Samaritan himself was of the same sex, and there is not a 
word of injunction upon any of us to go to the rescue of a person 
of the other sex if she slips upon the ice. Why, gentlemen, this is an 
historical trick of the “nymphs of the pave.” Hundreds of times has 
it been practiced upon the verdant and inexperienced stranger in our 
great city. My client came from a country where, I believe, there 
is a greater freedom and easier acquaintance between the sexes. The 
attraction between him and the plaintiff was reciprocal. They acted 
on the same standard, whatever it was. I am not quite charitable 
enough to think that that was all on the part of this fair plaintiff. 
I think she saw that there was a chance for a grand strike there, 
and in all her earlier acquaintance it was the hope, the prospect of 
capturing this rich Cuban. Well, he was attracted and pleased. She 
could speak his language fluently, and he liked nothing better. 

And so they—went to Solari’s. Well, gentlemen, I do not know 
anything about Solari’s except what is shown here upon the evidence. 
So far as I can make out, however, people go to Solari’s for all sorts 
of purposes. Men go there with ladies, ladies with ladies, men with 
men, theatre parties, family parties, matinée parties,—all sorts of 
parties,—and these parties went there together. But under the de- 
velopments of this case, Solari’s assumes new importance and ac- 
quires a new fame. It is no longer a mere restaurant. It is no longer 
a mere place of refreshment for the body, where you can get meat and 
wine and whatever is pleasant for the inner mind; it now attains 
celebrity as a new school of learning, patronized, brought into notice, 
by my client and the fair plaintiff as a place where you can go to 
drink of the Fountain of Knowledge. They had a “Guide to Con- 
versation.” 

I think the fair plaintiff said that there were “‘digressions” there. 
They ate and drank,—she thinks they ate and drank for two hours 
at a time, but I compelled her to say that there was an intermediate 
“digression.” What there was in the digressions does not exactly 
appear; for one thing, there was this “Guide to Conversation,” but 
there were limits even to the regions to which this Guide led them, 
for they both agreed that it did not bring them even to the vestibule 
of Criminal Conversation, which is a very important point to consider 
in connection with the history of these meetings at Solari’s. The parts 
of speech struggled out of Spanish into English and back from Eng- 
lish into Spanish, but they never reached any questionable interpreta- 
tions. They prepared for the theatre a stock of phrases to follow the 
rising of the curtain, and some of them are marked on the margin: 
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“This theatre is very beautiful.” “Who performs the principal char- 
acter?” “This one has a disagreeable voice; his action is stiff.” “Who 
is that actress who has just peeped from behind the scenes?” ‘Why 
do they always look young upon the stage?’ So they pursued that 
study; it was mutual improvement, I have no doubt. I think, how- 
ever, gentlemen, from what you have heard, from the sentiment which 
has made itself manifest in this court-room whenever anything was 
mentioned as to the character of Solari’s, you will bear me out when 
I say I think it is not the place for a lady and gentleman to go to- 
gether for courtship with a view to matrimony. Now, from what you 
know of it, if you had made the acquaintance of a young woman whom 
you honored and desired to marry, would any of you, gentlemen, go to 
Solari’s to do your courtship? We all say no; every juryman will 
say no;, and will you not judge the defendant as you judge yourselves ; 
that it is the last place mentioned upon this evidence into which any 
man would take an intended bride, or into which any young woman 
would go with an intended husband for courtship with a view to 
matrimony? ) 

I call your attention now to the fact that she followed him up very 
faithfully, and did not lose sight of him after the 26th of January 
for more than two or three days together; and it was a chase well 
sustained and successfully carried out on her part. You see what an 
immense advantage it was for her and this family if they could make 
this consolidated Virginia, in the form of my client, their own. They 
had no visible means of support, and he hove into sight, a craft laden, 
as they supposed, with treasure for themselves. To break the force 
of the suggestion of mercenary motives, what do they say? Oh, she 
could not marry or think of such a thing, because this stepfather had 
threatened to shoot her and her husband if she should ever marry. In 
all else he was dear, good, kind and tender, but on that point he was 
inflexible. Do you believe that?—believe that this stepfather was 
such an idiot as she describes him? What did he do when it is 
said he was told she was engaged to Mr. Del Valle? He went to 
Mr. Cevallos for reference, and when Mr. Cevallos said he was rich, 
but that as to his morals it was quite another thing, this stepfather 
did not talk about shooting, but immediately assented. And _ this 
brings me to say that this humbug story about the stepfather is dis- 
proved by nothing so thoroughly as by the stepfather’s conduct. They 
say they kept it secret from him until August. What did he do then? 
Why, when he found out that Mr. Del Valle was rich and a#-moral, 
he laid aside all opposition to the marriage and all ideas of shooting, 
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went to Poughkeepsie, and spent the day with the parties and con- 
gratulated them. ‘There was no trouble with the stepfather, and if 
the stepfather should reappear on earth and come into court, I believe 
all three of these parties (turning to them with a pleasant smile) would 
tremble as Macbeth did at the sight of the ghost of Banquo. 

If there had been this engagement the world would have heard of it, 
wouldn’t it? I don’t mean The World newspaper, which hears of 
everything, but the world surrounding the Henriques-Martinez family ; 
instead of nobody’s knowing that she had captured the prize until she 
brought it into court for condemnation. Don’t you suppose that the 
secret would have leaked out? That somebody would have seen them 
together, or have seen some symptom of an engagement to marry be- 
tween them? No; but one thing leaked out, and that is about this 
unhappy Cramer. He, it is said, offered the plaintiff marriage three 
weeks after she says she became engaged to Mr. Del Valle, and she 
rejected him. What sort of young lady is this? Engaged to Mr. Del 
Valle, and her mother and sister know it, and Mr. Del Valle comes 
there courting, and Cramer comes along and he makes love to her, pro- 
poses for her hand, and she rejects him. Does that look like an en- 
gagement to Mr. Del Valle? What I wish now to point out to you is 
that she did not act as if she was engaged to Mr. Del Valle. Don’t you 
suppose Cramer would have smelt a rat if it were so, and Del Valle was 
coming there every day, as they say, and going to matinées and to 
Solari’s for lunches and digression? Cramer would not have hung on 
that hope if, and the family knew it, she was engaged to Del Valle. 
They would have stood at the corners and proclaimed it to the whole 
community of Fifty-sixth street if they had captured Del Valle. Did 
you see the paper they brought in about Cramer, to prove on her 
part that she had not been tender towards him because she didn’t :make 
his acquaintance until the last of February? What then? I happened 
to remember that the story about Mr. Del Valle’s engagement to her 
happened three weeks after Cramer offered himself, though they said 
it happened three weeks before. 

I am not going to distress you or entertain this audience with the 
disgusting details of this letter of March 15. It is a letter revealing 
what she calls the atrocious persecution of her stepfather. Did it ever 
occur to you that this also might be a dodge? I don’t know whether 
it is true or not. If it is true, why, it accounts for her misfortune, for 
the vicious influences under which she has been brought up. But 
suppose it is not true. Then how do these three ladies appear before 
you? How does this mother explain it if it is not true? and if it is 
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true, how do you explain the visits of the father to the daughter with 
the mother, when they were there in Poughkeepsie, absolutely unpro- 
tected’ from any designs that the stepfather might have? Well, I don’t 
care whether it is true or not, and my learned friend may ex- 
patiate to you all day to-morrow on whatever theory he may. 
I simply want to speak of it as a landmark in this case. 
It was intended to move his feelings, and, gentlemen, addressed to a 
man who read it and believed it, it would move a heart of stone. 
Whether it is true or not, this was the manner in which it was used. 
Did it move? Of course it did. The defendant is indiscreet, im- 
prudent in many things; but one thing—he is a generous hearted 
man and soft-hearted. Now, what was that writing for? Why, to 
give her a new step forward in her scheme. She wanted to get into 
his house. She never spoke on that subject with him before. Then 
she brought it up daily in conversations which they had together. 
Now about this letter written the 15th of March. Do you think such 
a letter as that would have been written by a lady to a man who 
had become engaged to her six weeks before? Ah, gentlemen, it don’t 
hang together. If this young lady, untried in the ways of men, had 
given her heart to this generous pupil, as she says she did six weeks 
before, she could not have kept it secret from him till the 15th of 
March. Why, in that mutual outpouring which refuses the medium 
of secrets she would have unbosomed that one secret of her life long 
before, and not by letter. He did believe the letter, and finally, well 
if your mother consent, when I get a house you shall come there as 
a refuge from what is offered you at home. ‘Then came the revela- 
tion of the 21st of April, when they went to Central Park. Do you 
think my client invented all that? Where is the inventive genius in 
this case? ‘There can be no two such geniuses in one case. ‘There 
was renewed the story of her stepfather’s persecution, and she said she 
had left home and gone to Mrs. Sidney’s. That lady says she did 
not sleep there and did not bring her trunk for two weeks, while 
Mr. Del Valle was given to understand she had already fled. 

Then comes the going to the Hotel Royal. She says he enticed 
her there. Do you believe it? I put it to your judgment as men, 
if you were engaged to a sweet young lady (bringing his face around 
the corner of the plaintiff’s bonnet again), unsophisticated in the 
ways of the world, knowing nothing of men, or the dangers or 
perils that threaten young women as they move about in this com- 
munity without a protector, would you propose to her, being your 
betrothed, to go to a hotel in New York and there reside indefinitely 
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at your expense under an assumed name? I am now addressing 
myself to the real question in this case—whether there was a promise 
of marriage or not. Then, how does the young lady act? Perfectly 
green and verdant, knows nothing of what is what or who is who; 
but she has a mother (turning to that mother) devoted, affectionate, 
loving and tender, who is versed in the ways of this world, with a 
stepfather of rigid discipline; and she goes there to this hotel under 
the assumed name of Livingston, as she says, without the least objec- 
tion. I put it to you, would a man take the betrothed of his heart, 
the woman who was going to be his wife, and the mother of the 
children he already had and those he expected to have hereafter, take 
her to a hotel in New York to live a longer or shorter period under 
an assumed name? She had a name under which she claimed the blood 
of all the Howards before, and now she claimed alliance with the 
noble stock of the Livingstons. She says she went to the Hotel Royal 
at the instigation of Del Valle. We say not. What was the attraction 
there? There was a clerk of that hotel named Frederick Hammond 
who registered her name. And now we come to a melancholy part 
of this story. Two employés of the hotel say they found her closeted 
with Hammond, sitting on the bed. That shows why she went to 
the Hotel Royal. And the letters with F. H. on them were received 
by her from him in 1874. Then she went to Poughkeepsie. 

Now as to the salary of $100 a month. It is contrary to the common 
instincts of mankind, an outrage upon the common instincts of 
mankind and womankind, when a betrothal has taken place between 
a fair and unsophisticated girl and a man of any description, that 
during the time between the betrothal and the wedding ceremony he 
should take her to his house and she consent to go on a salary of $100 
a month in a menial service. Then as.to the charge of seduction under 
promise of marriage. What is the evidence? That Mr. Del Valle, 
from the day of his first acquaintance, on the 14th of January, down to 
the 6th of June, was in his conduct perfectly proper, chaste, tender 
and pure. hat is the evidence, both parties positively agreeing. No 
matter what impure minds might suggest as possible or probable, that 
is a settled fact in this case. What followed? Why, all the time that 
he had opportunity and inducement; all the time that there was room 
for passionate attraction and excitement, while they were alone to- 
gether, both under the influence of wine taken cordially, genially and 
joyfully, when they were in a private room at Solari’s, free to choose 
where they would go, he never thought of it, never moved towards it, 
never suggested it. If he had strength of mind to refrain then, as 
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she says he did, when she was removed to his own house in the 
country, surrounded by six or seven servants, in the immediate contact 
of his own children, and under the right of his honorable protection 
as her employer, would it occur? Gentlemen of the jury, this is not a 
story of Lucretia and Tarquin, who came with his sword. Oh, no, 
there was not any sword. They conversed together. There is not a 
word as to what was said, and after a while, the story is, he un- 
buckled her belt and then it was all over! On the unloosening of 
her belt, she went all to pieces! Gentlemen, my question to you, 
which I want you to take to the jury room and answer, is whether, 
under such circumstances, by the mere undoing of that hook and eye, 
and the unloosening of that belt, a woman would go all to pieces un- 
léss there was something of a very loose woman behind the belt! 
All the household was there. Why did she not cry out? Why did she 
not raise that gentle-tempered voice of hers a little? A silent seduc- 
tion, by her own story! She says, in evidence of her unhappiness, 
that Celia two days afterwards said something about the compromise, 
and she was dreadfully agonized\and unhappy from that time forward. 
But the letter of her sister Adele describes her as being happy as a 
queen, and: she went out horseback riding at 5 o’clock in the morning. 
We find that at this time, by the testimony of Celia and others, instead 
of showing herself to be a crushed victim of man’s lustful passions, 
she was exhibiting that gay and hilarious disposition which manifested 
itself by what my client so forcibly termed her academic postures. 
Everybody testifies that she was happy. Here is her little sister Adele 
(turning to that young lady, who received the attention with a little 
pout), who’s sat here through this whole trial. She’s enjoyed herself 
immensely. She’s had a splendid time; and when she gets back, writes 
a letter to Eugénie telling her how glad they all were at home that she 
was so happy. 

[The Judge cut Mr. Choate off shortly here at the expiration of his 
two hours and a half. ] 
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THE PARAN STEVENS*CASEH 


Ciosinc “ADDRESS FOR THE PLAINTIFF IN THE CASE OF Ricuarp M. 
Hunt v. Marrerra R. STEVENS, EXECUTRIX, ET AL., NEw YORK 
Supertor Court, New York, January 17, 1878 


STATEMENT 


On July 27, 1870, a contract was made by Paran Stevens and Richard M. 
Hunt, by which the latter, as architect, agreed to “prepare the necessary 
drawings» superintend and construct” an apartment house to be erected on 
lots bounded by West Twenty-seventh Street, Fifth Avenue and Broadway, 
New York City, for the sum of $15,000 to be paid in three installments: 
$5,000 on October 1, 1870, $5,000 on May 1, 1871, and $5,000 on completion of 
the work. ‘The two first installments were paid on the dates specified. On 
March 21, 1872, Mr. Hunt reported the building to be*completed and rendered 
his bill for the remaining $5,000. 

In the meantime, in June, 1871, Mr. Stevens employed Mr. Hunt to prepare 
drawings and superintend the construction of another apartment house at 
1160 Broadway. As part payment for this service, Mr. Stevens paid Hunt, 
on October 20, 1871, the sum of $300. 

On April 27, 1872, Mr. Stevens died leaving a will by which his widow, 
Mrs. Marietta Stevens, his son-in-law, John I. Melcher, and Charles G. 
Stevens were appointed executors. The will was probated on May 31, 1872. 
Work on the apartment house at 1160 Broadway was finished on September 
17, 1872, the cost of construction being $44,000. 

No payments having’ been made to Mr. Hunt by the executors, he began 
suit on November 25, 1873, asking judgment for the $5,000 due on the con- 
tract of July 27, 1870, and for $1,020 due on the Broadway apartment house, 
with interest. The attorneys of record were Evarts, Southmayd and Choate, 
for the plaintiff, and Man and Parsons, for the defendants. The case was 
heard in the Superior Court of the City of New York before Judge Charles 
F. Sanford and a jury, January 9 to 17, 1878, and resulted in a verdict of 
$8,488.14 for the plaintiff. 

Mr. Hunt was an architect of international reputation, having been em- 
ployed to construct the Pavillon de la Bibliothéque, connecting the Tuil- 
leries and the Louvre, Paris. In the United States, notable examples of his 
work are the W. K. Vanderbilt house, formerly on the corner of Fifth 
Avenue and Fifty-second Street, New York, the Lennox Library, and the 
pedestal of the Statue of Liberty. He considered the Stevens case to be 
important as affecting his professional reputation and the legal status of 
all architects. Not only for these reasons, but because of the social promi- 
nence of Mrs. Stevens, and because of Mr. Choate’s method of handling 
the case, the trial was followed with interest and amusement by the gen- 
eral public. 

John HE. Parsons, who summed up for Mrs. Stevens, was of the opinion, 
as may be seen in Mr. Choate’s memorial of Parsons, printed in this volume, 
that the publication of Choate’s closing address would subject him to a 
prosecution for libel. Mr. Choate’s use of the facts of Mrs. Stevens’ career 
to ridicule her social aspirations, and his adaptation to the case of the 
nursery rhyme, “The House that Jack Built,’ have often been cited as 
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examples of his skill before a jury. In his life of Choate, Theron G. Strong 
says that, after the trial, “Mrs. Stevens poured out the vials of her wrath 
on Mr. Choate, and started upon what she called a ‘crusade’ against him, 
and secured the publication in one or two society journals of caustic criti- 
cisms on his conduct. She was, Mr. Choate told me, very indignant at the 
time, but, he added, ‘we became good friends afterwards—so good that she 
used to invite me to her house.’ ” 


May it please the Court and Gentlemen of the Jury: 

In a practice in the trial of causes in these courts extending over 
twenty years, I must say that this is the most unscrupulous and 
hypocritical defense that I ever heard presented to a court and jury, 
and this you can test by comparing your own recollection of the evi- 
dence with the broad claims which have now been made at the close 
of the case, on behalf of Mrs. Stevens. 

Perhaps you may think these are hard words by which to char- 
acterize this defense, but I propose, as far as my time will permit, 
to prove the aptness of both. 

In the first place, I call your attention to the situation here in regard 
to work done on 1160 Broadway, which is as good an illustration of 
the character and spirit of the defense as anything that appears in the 
case. You know now that when the answer in this case was prepared 
Mr. Melcher or Mrs. Stevens, one or the other of them, had in their 
possession Mr. Hunt’s receipt for $300 on account of work done on 
1160 Broadway, being expressed to be on account of an agreement 
to do it for three per cent. on the cost of the building. They found 
amongst the papers of Mr. Stevens, of which they took possession 
upon his death, this receipt, and they had also a letter written by Mr. 
Hunt to Mr. Melcher in regard to the amount of the bill, and con- 
taining a copy of it. 

Now, when they came to frame their answer, they knew from the 
receipt and the letter that Mr. Hunt had agreed with Mr. Stevens 
to do that work on 1160 Broadway for three per cent. on about 
$44,000, the cost of the building. They knew that Mr. Stevens, being 
dead, and the agreement not being in writing, Mr. Hunt could not 
be permitted to go upon the stand and prove it by his own testimony, 
because the law prohibits a party from making out a case against a 
dead man in that way, so they swore thus, and I read from their 
answer to that part of the claim: “The defendants further allege 
that they are informed and believe that the services rendered by the 
plaintiff in and about the drawings for, and the erection of, the 
last mentioned building (1160 Broadway), were rendered by him 


180 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


under an arrangement with the said Paran Stevens that he would 
make no charge therefor, but that he would include the same in the 
amount to be paid him, under his aforesaid agreement in respect to 
the said apartment house.” 

That is sworn to, gentlemen. I do not think you ever saw a clearer 
case of false swearing than that, in the light of the information which 
was then in their possession, in the shape of the receipted bill of Mr. 
- Hunt, expressly approved by Mr. Stevens, when he paid the $300 
on account of it. By the very terms of the receipt itself, there is a 
contradiction of the position which they assume, and which they swear 
they believe to be true. There is no abatement whatever, by the terms 
of that receipt, of the original agreement in regard to that work; 
and yet Mr. Melcher comes forward and swears that he believes that 
the work which was done by Mr. Hunt upon 1160 Broadway was upon 
the agreement that he would not charge anything for it, because he had 
a contract for the apartment house. 

Mr. Parsons: Why don’t you read the whole of the answer? 

Mr. Choate: My time is short; I have only read the part that is 
material. When we come to this trial they have that receipt and that 
letter in their possession. What do they do? We offer to prove the 
agreement with Mr. Stevens. They say no; you can’t prove that, 
because Mr. Stevens is dead. Then we called upon them to produce 
that receipted bill, which Mr. Hunt knew they had, and the receipted 
bill was not forthcoming. They did not appear ever to have heard of 
it. Then they compelled us to amend our complaint and to strike 
out the allegation of the agreement that we could not prove, and to 
make a claim of what the work was reasonably worth according to the 
usual practice of architects; and then at last, by the merest chance, 
when Mr. Melcher was on the stand, we succeeded in getting from 
him, and out of his possession, the very bill that proved the contract. 

Mr. Parsons: You asked for it, and it was produced. 

Mr. Choate: I asked for it when it was material to my case, and 
when it was in your hands, and it was not produced. So much for 
1160 Broadway. 

And now, in the light of that little episode, we come to the apartment 
house. And first, who are these parties? My client, Mr. Hunt, has 
been well and sufficiently introduced to you by my learned friend. I 
put him upon the stand in the performance of my duty, and very 
briefly he told his story, and for two days my learned friend cross-ex- 
amined him with all the force and ingenuity of which he is the re- 
nowned master, and I leave it to you, gentlemen, to say whether he did 


THE PARAN STEVENS CASE 181 


not answer every question like an honest, an intelligent, a skillful, and 
a faithful man. You have seen exactly what manner of man he is. 
He is at least incapable of concealment, and has proved that he has 
nothing to conceal. Now, who have we on the other side? I did not 
intend to say anything about Mrs. Stevens, but my friend has pointed 
to her as the champion of this defense, and I cannot resist the tempta- 
tion to call attention to her attitude in it. He says that a verdict by 
- you, that Mr. Hunt is a skillful architect and faithfully performed his 
duty and did all that he agreed to do, is going to mortify and humiliate 
Mrs. Stevens. How is that, gentlemen? How can it mortify or humili- 
ate Mrs. Stevens or any defendant for the plaintiff to prove that he 
faithfully performed his contract? Certainly not on any sane prin- 
ciple of justice or of right that can be applied to the case here. But 
if this defense is conducted with dishonest motives and by improper 
means, then and then only can its defeat be said to mortify or humiliate 
its authors. Now, Mrs. Stevens is a very eminent historical personage 
whom all mankind, in a certain sense, are permitted to admire. She 
is one of the queens in the social world, both of this city and Newport, 
the centre of fashion and frivolity. No great social event can be com- 
plete without her presence and participation. Princes and grand dukes 
have followed in her train, and royalty itself has crooked its elbow to 
afford a resting place for her gloved hand. Occupying, as she does, 
this exalted position in the social sphere, the vulgar crowd of lawyers 
and judges and jurymen can stand at a distance and wonder and ad- 
mire. But then, gentlemen, if, in climbing to the top of this gilded 
ladder of fashion she brushes aside a mechanic at every round as she 
rises, if she hardens her heart against the claims of the laboring classes 
whom she has left behind her in her ascent; if, while she is enjoying 
all this glory she is leaving unpaid the bills of honest claimants, why 
is she to wonder, why is anybody to wonder that the mechanics, the 
laborers, the builders, the architects, look together to their rights, and 
feel and show some interest when one of them is seeking to recover 
from her his honest dues? ‘That, perhaps, is sufficient to account for 
this crowd of listeners, to whom Mr. Parsons has alluded as manifest- 
ing an interest in the result of this suit, and whom he has unjustly 
charged with conspiring against her. Is she not given to litigation? 
Why, yesterday it was Mr. Gilman’s turn; to-day it is Mr. Hunt’s, and 
to-morrow, for you have heard the papers in the suit read, it is to be 
Mr. Paul’s, the builder’s. Not one of them gets his money from her 
without suing for it. Now, then, if the claims are due, it is not going 
to mortify and humiliate her to have the jury say so, is it? And if 
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they are not due there is no danger of the jury saying so. And so, it 
seems to me, that my learned friend confessed the whole secret as to 
the nature of this defense, when he said that it would mortify and 
humiliate Mrs. Stevens if an honest man like Mr. Hunt, claiming his 
honest dues, were to get a verdict in his favor. 

Now, what is the question here? I do not think it is the mortifica- 
tion and humiliation of the defendant. My learned friend was quite 
right. when he said that one of the claims which would be asserted here 
was, that in this suit was involved the reputation and fair name of this 
gentleman, who has been on trial before you for the last eight days. 
When there is no legitimate defense it is often very easy to frighten 
professional men out of the profits and reward of their labor. How 
so? Why their calculation, gentlemen, on the other side was that, 
rather than submit the question of his professional skill and reputation 
to a jury of his fellow-citizens, rather than have so delicate a question 
publicly discussed in a court of justice, fearing that something may 
turn up on the trial, some little piece of neglect or carelessness, which 
might redound to his discredit, he would prefer not to bring an action 
for what is justly due him. They run their chances in that regard 
upon the other side, and so they hold out the threat that, “If you sue 
us, we will say what we have said in the other cases, that all the 
fault was yours.” So they stated to Mr. Gilman and Mr. Paul, and 
so they stated in their answer to Mr. Hunt. 

The money involved in this case is nothing, except as an index of 
your estimate of his professional integrity and skill, and the necessity 
of having a verdict for every cent of his claim, which verdict will be 
your judgment upon the architect himself. An architect’s name is not 
for a day; and if not for all time it approximates nearly to that. ‘This 
man’s name is going down to posterity, indelibly stamped upon these 
great buildings that he has constructed in this city; the Delaware & 
Hudson Canal Company’s building; this very Stevens Apartment 
House; the Tribune building, which you see from that window; and 
the Lennox Library, the fairest edifice that graces the fairest part 
of the city, all, as you have heard, the.products of his gifted brain. 

Mrs. Stevens’ theory was, that with the reputation he has acquired, 
rather than risk it for the paltry sum of money involved in this case, 
rather than run the risk of having his name smirched, and of having 
the newspapers or the jury say, “This man didn’t understand his busi- 
ness. This man was no more of an architect than Crooks, the journey- 
man’’—as Mr. Parsons has so happily styled him—he would submit 
to lose the balance that was due him for the work he had faithfully 
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performed. I am glad that one man has had the courage to face that 
shameful defense, and to submit his work, his character and himself 
to the test of your verdict. That is all there is involved in this case. 
Who were the parties to this contract? There was Paran Stevens, 
of whom we have learned something in the history of this case. I 
shall not say anything more about Mr. Hunt, since his introduction, so 
clear and satisfactory, that resulted from my learned friend’s cross- 
examination of him. From what we have seen of Mr. Stevens, he 
was no fool. He was a very shrewd old gentleman. He had not kept 
a hotel for a quarter or half a century for nothing. He had not identi- 
fied his name with the Tremont House, and the Revere House in 
Boston, and with the Fifth Avenue Hotel in New York, without learn- 
ing a great deal about buildings. He had built a great many of his 
own, and the proof shows that he was always constructing and re- 
constructing them. Now, I insist that he drove a hard bargain with 
Mr. Hunt. He knew all about architects; he had employed them be- 
fore, and he knew very well what to do. He knew how architects were 
employed; he knew that the usual and regular compensation was five 
per cent. on the whole cost, and that when he paid an architect five per 
cent. he left the construction entirely to the architect, and so he says 
“T want you to do it for three per cent.;” and finally the agreement 
was made that, in consideration of Mr. Hunt’s not being compelled 
to give his entire attention and care to the construction of the building, 
he should receive $15,000. His compensation at five per cent. on 
$500,000 would have been $25,000, but by this arrangement Mr. Ste- 
vens takes $10,000 from Mr. Hunt’s compensation, and gives it to Mr. 
Paul, his chosen builder, on the condition and with the understanding 
that, by reason of this reduction, from $25,000 which Mr. Hunt ought 
regularly to have received, to $15,000, which he did receive, Mr. Paul 
was to be the superintendent and clerk of the works, and save Mr. 
Hunt the time and trouble of that superintendence. That is the 
language and meaning of the contract. Then Mr. Stevens makes an 
agreement with Mr. Paul, which shows you exactly what his under- 
standing of the matter was. I do not doubt but that all of you twelve 
gentlemen of the jury fully understand the terms of that contract. Mr. 
Hunt was to be saved the time and trouble that Mr. Paul was to give 
for the $10,000 he was being paid by Mr. Stevens. Paul was to make 
the purchases; he was to be responsible for the material which was 
used; he was to sce that every man employed upon the building, in 
every department, did his work properly and faithfully. I do not say 
that Mr. Hunt was to do nothing. He was still as architect in a gen- 
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eral way to superintend the construction of the building, but with that 
qualification and that limitation—that he was not to do what Paul 
_ was to be paid for doing, and what he himself gave up $10,000 to be 
relieved from doing. He was not to be a daily inspector of the work 
in its details. He was not to see that every stone and every brick was 
properly laid, and that the mortar was properly applied. Not at all, 
but he was to superintend the construction, to see that the building 
proceeded generally according to the design, and that the architectural 
effect that he as an architect was responsible for, was produced as the 
work advanced. So they went to work in the construction of this 
building with that understanding and arrangement. 

I shall endeavor to follow the points made by my friend upon the 
other side, one by one, as I have not the time to elaborate upon the 
testimony which has been offered. In the first place I will come to 
this matter of the party wall. Gentlemen, you do not doubt, and no 
one else doubts, that it was against the protest of Mr. Hunt that that 
party wall was used without being shored up and underpinned, and 
without having the same substantial foundation that was placed by 
Mr. Hunt under all the rest of the building. My learned friend says 
there is not a particle of evidence as to that fact. I cannot have any 
patience with such a misapprehension of the evidence, and though my 
time is short, I must read some of the testimony of Mr. Paul upon 
that subject, only to meet this assertion of the defendants’ counsel. 

In the first place, however, there were two documents bearing upon 
this point. They were the original specifications prepared by Mr. 
Hunt, and given by him to Mr. Stevens. At first, what did these 
specifications state? Why, that this party wall should be shored up 

and underpinned in the way that has been described upon the stand. 
Then you have shortly afterwards a substitution, in the terms pre- 
scribed by Mr. Stevens, and in the second and final contract with the 
masons hired by him, in which it is expressly declared that “the shor- 
ing up and underpinning is not included in the present contract; it will 
be done by the owner.’ But there is more. Mr. Stevens being dead, 
they knew that Mr. Hunt would not be able to prove by his own testi- 
mony that Mr. Stevens ordered this to be done independently of the 
specifications and contract. They thought that because Mr. Stevens 
was dead they could easily take refuge behind his gravestone. Fortu- 
nately, gentlemen, Mr. Paul survives to the time of the trial, and I will 
read what Mr. Paul said upon that subject. My learned friend has’ 
said that there was no evidence to show that Mr. Stevens directed this 
work to go on without underpinning the party wall. Is not this another 
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proof of what I said at the outset, in regard to the injustice and in- 
sincerity of this defense? I read to you from Mr. Paul’s testimony, at 
page 168: 

“Q. Do you remember your attention being called by Mr. Hunt, 
or by the plans and specifications, to the necessity of shoring up and 
laying a new foundation for the party wall? A. It was spoken of. 

“State what the conversation was. 

“(Objected to.) 

“Q. Did you have any conversation with Paran Stevens about it? 
A. Yes. Q. When and where did that take place? A. I think it was 
at the Fifth Avenue Hotel, on the occasion of his visit, when he came 
from Newport, about the time they were putting in the foundation.” 

There was no foundation, you will remember, put in under the party 
wall, as Mr. Paul afterwards fully explained. That referred to the 
foundation under the other sides of the building. 

“The question came up about that party wall foundation. Q. State 
fully what was said. A. Mr. Stevens said he desired to purchase 
that property, but that Mr. Moeller asked him an extravagant price, 
which he was not willing to pay.” 

Now, gentlemen, you see the shrewdness of Mr. Stevens. He wanted 
to freeze out Moeller, and when he should get him well walled in to 
compel him to take a cheaper price for his house on the other side of 
the party wall. 

“He said that probably if he went on, as we began to shut him in, 
he might .come to his terms, and he asked me in reference to that 
foundation, and I told him that of course I could not tell, but it would 
probably settle some, but whether it would settle more than the new 
foundation would pack, I was not able to say. Q. Who decided wheth- 
er the party wall should be underpinned or not; what was said about 
whether or not that should be done? A. We went on with our ex- 
terior walls on Fifth avenue and Twenty-Seventh street, etc., until 
we came to the party wall on the old foundation, and then Mr. Stevens 
asked my opinion about it. I told him that I thought after having 
sounded in the trenches for hard bottom, that my judgment was that 
it would settle, but not more than the new foundation would pack, and 
he said, ‘Go on.” 

I have said that this was an unscrupulous and hypocritical defense. 
In the face of such evidence as that, what do you think of a party who 
will come forward at the close of the case and still assert that the 
responsibility of building up that party wall without underpinning, 
was upon Mr. Hunt? Why, it was against his earnest protest that it 
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was built in this manner, and if the direful consequences which they 
so much lament have ensued, the responsibility, according to the un- 
contradicted evidence, must rest upon Mr. Stevens himself, and not in 
the least degree upon Mr. Hunt. Can you have any doubt, gentlemen, 
upon the evidence, that all that happened to the Fifth avenue front was 
due to this improper use of the party wall, thus insisted upon by Mr. 
Stevens against the better judgment of Hunt, and was the necessary 
consequence of the weakness of the connection which the architect 
was thus reluctantly compelled to make with it? 

I pass from that subject. We have had a great deal of evidence 
about driving piles, and we have seen that there has been a great deal 
of conflict in the testimony of witnesses upon this point, which I shall 
not try to reconcile, the effect of driving piles being, as one witness has 
said, to harden the soil around them; and as another witness has said, 
to soften the soil around them; and the witnesses have talked mysteri- 
ously and variously about the “suction.” One witness has said that 
the effect of driving piles is to draw the earth down; another witness 
says the effect is to raise it up. It seems to me, however, that it is 
plain enough to the common sense of all of us, that, with a pile-driver 
working like a battering-ram at the roots of a foundation, the necessary 
consequence must be to carry it down. I will not enter into a conflict 
of wits with my learned friend, on the scientific theory of suction, or 
hope to equal him in the ingenuity and persistency with which he tried 
to raise a confusion between the witnesses upon these points. With all 
his ingenuity on cross-examination, he has succeeded in showing that 
the effect of driving these piles in immediate contact with the founda- 
tion of this building of Hunt’s and with the party wall, was to carry 
them down. How could it possibly be otherwise? Whether that re- 
sult came about by hardening the soil or softening the soil, it is not 
necessary to inquire. That problem is like that of the man who had a 
concussion of the brain. “There were many eminent doctors called in, 
and they had a consultation upon his case. One doctor said: “The 
man is unconscious; he is probably ruined for life; but it is by soften- 
ing of the tissues of the brain; that is what has resulted from the con- 
cussion, and has destroyed his life.” Another doctor said: “Yes, he is 
unconscious ; he is done for for life; but I do not agree with my brother 
that it is softening of the tissues of the brain; the concussion is caused 
by the hardening of the tissues of the brain.” But the concussion ex- 
ists none the less, and the man is agreed on all hands to be as good as 
dead. Isn’t that an exact illustration of the pile-driving question in 
this case? There has been a concussion and the walls will not stand; 
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there has been a driving of piles at the foundation of the party wall 
and the wall went down, and carried down with it the Fifth avenue 
front. I have not time to carry you all through the details of that. 
One thing is clear, that Mr. Hunt never intended that this party wall 
should be treated in this way. You heard what Mr. Raht said on that 
subject and you became convinced, I think, that it was in contempla- 
tion at the first that whenever Mr. Stevens determined to build the 
addition it was with the proviso upon Mr. Hunt’s part that the walls 
of any such addition should be carried longitudinally or upon girders, 
and not rest upon that party wall. The wall stood with only that hair 
crack in the second pier on the Fifth avenue side, which did no harm 
and is agreed by everybody to have been of no consequence, until the 
piles had been driven right alongside of Mr. Hunt’s foundations, and 
there had been inserted, contrary to Mr. Hunt’s judgment, on the 
south side of the party wall, the eight tiers of beams to support this 
immense new building on that side. ‘Then Mr. Crooks for the first 
time and Mr. Gilman for the first time discovered that the crack had 
widened and that the Fifth avenue wall had settled. The responsibili- 
ty for the settling of the Fifth avenue wall lies with Mr. Stevens. He 
took the responsibility of deciding in the first place that the party wall 
could be used without underpinning, and then when the crack began 
to show itself in consequence, he expressly countermanded Mr. Hunt’s 
renewed orders to underpin the party wall. If you can charge that to 
Mr. Hunt you can charge him also with the settling of the party wall; 
otherwise you must find that the responsibility rests with Mr. Stevens, 
and not with the plaintiff, for all the consequences that followed, how- 
ever serious they may have been. 

I come now to another illustration of the unscrupulousness and 
treachery of this defense, and that is in the matter of the heating ap- 
paratus. In the face of the evidence that has been given upon this 
trial, and of the contract, they still come forward and to the very end 
assert that Mr. Hunt is responsible for the putting in of the heating 
apparatus. It is important, gentlemen, because it covers the subject 
“of their complaint, both of the inadequacy of the heating arrangements 
and of the water-pipes freezing and bursting. In the first place it was 
not decided, until the building was more than half way up, whether 
they should put up a heating apparatus which worked by the system 
of indirect radiation or an apparatus which worked by the system of 
direct radiation or coils in the rooms. Mr. Hunt testifies that he had 
nothing to do with deciding that question. Gentlemen, do you sup- 
pose that Mr. Stevens, having been the manager of all these hotels, 
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and the owner of all these great buildings, didn’t know what system of 
heating he wanted? He knew perfectly well the difference between 
direct and indirect radiation; and another thing, which you will not for- 
get, is that about two months before the contract was made his thoughts 
were already on this precise subject, and you find him, in his letter of 
May 7th to Mr. Hunt, inquiring which would be best. Now, Mr. 
Hunt did not undertake to say which would be best, and he didn’t un- 
dertake to determine the matter at all, but he left it for Mr. Stevens 
to determine. Fortunately, gentlemen, Mr. Paul, who is a perfect 
apostle of the truth in this case, is a witness also in regard to this mat- 
ter. What does Paul say? Why Paul says, that he was confined to 
his bed by sickness on the 9th of February, 1871. You know that the 
foundations were then laid and the walls were half up, and at that 
time he was told by Mr. Stevens that he was going to decide upon a 
heating apparatus. He did something about it through Mr. Hunt, of 
course. He got Bearup & Carraher’s specifications for this particular 
heating apparatus, a mystery probably which you don’t understand; 
but Paran Stevens, who had kept the Fifth avenue Hotel and the Revere 
House, understood it perfectly. It was in anticipation of his visit to 
Mr. Paul in his carriage, on the 9th of February, that he sent these 
specifications up a few days before with a note requesting Mr. Paul 
to examine them, and Mr. Paul did examine these specifications, and 
he tells of the conversation that took place between Mr. Stevens and 
himself, when Mr. Stevens visited him in his carriage. 

You recollect Mr. Paul’s testimony on that subject. I will, how- 
ever, recall it precisely to your minds. Mr. Paul had been in his room 
for three days and he had had ample opportunity to examine these 
specifications. In that conversation, Mr. Stevens said: “Well, Mr. 
Paul, what do you think of the heating apparatus, as shown by Bearup 
& Carraher’s specifications?” Mr. Paul says: “Well, I don’t know; 
the other will be a good deal more effectual, won’t it? I think it will 
be a good deal more effectual and cheaper.” “Well,” said Mr. Stevens, 
“but that necessitates having these ugly coils in the rooms where I am 
to have my first-class tenants, for I am not going to have any other’ 
but first-class people in my house, and they will not like such coils in 
the rooms.” “On the whole,” says he, “I have determined not to have 
them; they don’t comport with the elegance of the house.” So we 
find that about three or four weeks after that announcement of his 
decision in favor of this system of indirect radiation, he, in his own 
handwriting, prepared the contract with Bearup & Carraher, and they 
sign it, agreeing to put in this much-abused heating apparatus. Now, 
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I think it will take a dozen counsel of the eminence and ingenuity of 
my learned friend, talking to you to the crack of doom, in the face of 
the evidence on this subject, to persuade you to attribute to Mr. Hunt, 
the responsibility for that apparatus, and for any of the consequences 
that ensued from its use. So I pass from that subject. 

I have called your. attention, gentlemen, to the insincerity of the 
defendants, in the face of this evidence, in still continuing to demand 
that you put the responsibility for that heating apparatus upon Mr. 
Hunt. But one word more. Mr. Melcher, who sits there with his 
feet cocked up in the faces of the jury, and crouching ignominiously un- 
der the shelter of his mother-in-law—Mr. Melcher knew very well, 
when he instructed his counsel to make this defense and to impose the 
responsibility of the failure of this heating apparatus upon Mr. Hunt, 
that after Mr. Stevens died, and he came into possession, some com- 
plaint was made about the heat, and he called Mr. Hunt’s attention to 
it. He says he called upon Mr. Hunt in relation to it, and he swears 
that all that Mr. Hunt did was to shrug his shoulders by way of reply. 

Now, I suppose it cannot be disputed that it is one of the inalienable 
rights of man in this country to shrug his shoulders when and where 
he pleases. ‘The sting of Mr. Melcher’s testimony, however, was to 
insinuate that Mr. Hunt refused to do anything when thus called upon. 
Now, gentlemen, you will remember that Mr. Melcher was confronted 
with certain letters, very much to his surprise, I have no doubt. He 
testifed that he was in the habit of destroying his letters, but Mr. 
Hunt, a careful business man, did not destroy his, and it was very 
fortunate for him he did not. You will remember a letter was pro- 
duced written by Mr. Melcher to Mr. Hunt in regard to this matter 
of the heating apparatus, and you will also remember the reply of Mr. 
Hunt to Mr. Melcher, that Mr. Nason, at an expense of $1,300, would 
put additional coils into these rooms on the Broadway side, and that 
he would thus insure the means by which heat could be supplied in all 
the rooms where cold was complained of, and Mr. Melcher would not 
have it done; and yet Melcher has the bare-faced audacity to stand 
before you and endeavor to put the responsibility of the continued use 
of that heating apparatus in the building upon Mr. Hunt. In this con- 
nection, I will call your attention to another matter, which seems to 
have fallen out of this case, and which has not been noticed by my 
friend upon the other side, but which is another evidence of the un- 
scrupulousness and hypocrisy of this defense. You know that during 
the first days of the trial, in endeavoring to show the defects in Mr. 
Hunt’s plans, something was said about a fire being discovered in the 
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building, and a vigorous attempt was made to show that it came from 
the beams being too near the fire-places. There never was actually a 
fire there, but there was a fire alarm. It seems that some coal fell out 
of the grate and scorched the floor, and the floor was torn up and it 
was found that the beams were laid right under the fire-place, and that 
the fire was built upon the beams, and therefore they argued that was 
an evidence of one of the defects alleged to have been committed in 
Mr. Hunt’s plans. It is fortunate for Mr. Hunt that he has preserved 
everything, and it is fortunate that he was able to set the evidence 
right on that point. It turned out to be the fact that Mr. Hunt had 
constructed the fire-place as it ought to be. The fire-places were prop- 
erly removed from the beams in his original plans. It seems that this 
room in which the fire occurred was one of the rooms with the dormer 
windows, and, when the plans were made, the only place where a fire- 
place was possible in the room was where it projected a little under 
this mansard side, but yet it was safe and answered every purpose. 
It didn’t comport, however, to use a favorite word of Mr. Stevens, 
with the rest of the building. He went in there and saw the way it 
was arranged, and he said: “Who did this? Who put the fire-place in 
such a position as that in my building? It looks like a dog-kennel.”’ 
Mr. Paul said: “Mr. Hunt did that.” Mr. Stevens said: “Didn’t 
Mr. Hunt know any better than that?’ Mr. Paul said: “That is the 
only place where it can be put in with safety, and with no danger of 
fire.” Mr. Stevens said, “I don’t care about that ; my tenants will not like 
it; I will not have it there.” When it was built it was in the proper 
place; it was put in the room so that there could be no danger from 
fire, but it projected a little and it did not please the eye and the taste 
of Mr. Stevens, and Mr. Stevens told Mr. Paul to have it taken out 
and moved back, and, when that was done, the fire-place came directly 
over the beams. That is Mr. Paul’s testimony upon the subject, gen- 
tlemen, and it is uncontradicted; at the same time you will remember 
he said to Mr. Paul, “I want that fire-place taken out;” and he told 
Mr. Paul where he wanted it put, at the same time saying, “I am going 
to heat this building by indirect radiation and there will not be any 
fires in these rooms.” Do you remember that? Mr. Paul was sick in 
his room at the time this subject of the heating apparatus was discussed 
between himself and Mr. Stevens, and he has told you that one reason 
why Mr. Stevens determined to have the system of indirect radiation 
introduced into the building was that Mr. Bearup, its constructor, had 
guaranteed its efficiency; and yet, in the face of all this evidence, it 
was sought to be impressed upon you that Mr. Hunt was responsible 
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for the fire in the room in the mansard as well as for the heating ap- 
paratus. 

One of the consequences which followed the failure of this heating 
apparatus to perform its work, and the responsibility of which also is 
sought to be imposed upon Mr. Hunt, was the freezing and bursting of 
the water-pipes. This followed of course, as a natural result, because, 
if the building had been well heated, the water-pipes would not have 
frozen. But, gentlemen, I think you will bear me out in the assertion 
that the fact that the water-pipes froze cannot be set up as a claim of 
any deficiency in Mr. Hunt’s plans. There has been a good deal said 
about the freezing of these water-pipes, but I have not heard any proof 
of any damage occasioned thereby. The pipes freeze in my house 
when the weather is very cold, and I have no doubt they freeze in 
yours. It is not an unusual thing in this city for such an occurrence 
as that to happen in extreme weather. I think I shall have to find out 
who was the architect of my house, and make out my bill against him 
for the freezing of my pipes, and employ my learned friend to collect 
it, if this principle is to be maintained in your verdict. That would be 
just as sensible as the attempt which is here made to fasten upon Mr. 
Hunt the responsibility for the freezing and bursting of these pipes, 
from which, so far as the evidence goes, there has not been any dam- 
age. There is no proof that a dollar of expense was imposed upon the 
proprietor of this building by the freezing of these pipes. There has 
been a good deal said, also, in regard to carrying up these supply pipes 
on the outer walls. Mr. Stevens approved the plans that Mr. Hunt 
had exhibited to him with slots on the outer walls to carry up the water- 
pipes. Mr. Stevens, from his connection with these great hotels and 
other buildings, knew very well, the difficulties of supplying water in 
a building of this kind. He knew it was necessary either to carry up 
the coils on the outer wall or to carry them up on the inner wall, with 
horizontal pipes between the floors and ceilings, all through the build- 
ing. He knew the advantages and the disadvantages of both systems, 
and, when he approved Mr. Hunt’s plans, he knew precisely what the 
system was that was designed to be applied. 

I will ask the learned Court to charge, and I have no doubt he will 
charge, that, in a matter of that kind, having consulted Mr. Hunt in 
regard to plans for the erection of the building, and having had those 
plans shown to him, in which Mr. Hunt had chosen to carry up the 
supply pipes through slots in the outer wall, rather than to introduce 
the water through horizontal pipes between the ceiling and the floor, 
and run the risk, in case of bursting, of injury to the ceilings and the 
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walls, that Mr. Hunt’s judgment was final. If you consult an archi- 
tect, gentlemen, in regard to the plans of a building and accept his 
plan, you take his judgment, don’t you, on all points that are fair mat- 
ters of judgment? It is the same in principle with the employment of 
all professional men. If you call in a doctor, you take his advice, do 
you not, and stand by it. I am sick and call in a doctor, and he gives 
me ipecac, and it has the necessary and usual results. Another doctor 
comes in and says, “Why, if I had been here, I would not have given 
you ipecac,” and he declares that I ought to have been treated to a 
dose of castor-oil, the two doctors attacking the disease in exactly op- 
posite directions. Now, will you say that I am authorized to sue my 
doctor for malpractice?’ I call him in and I take his judgment; I take 
his prescription; I take his physic and the operation is final, is it not? 
So it is with the lawyer. You have a hard case, and you retain a 
lawyer to try it. You employ him because you hear that he is very 
able and gifted in cross-examination. Witnesses are put upon the 
stand by the other side, and he browbeats and bullyrags them by the 
day together, and don’t get anything out of them, but they come out 
stronger under his cross-examination than they did under the direct, 
as introduced by the counsel on the other side. He thus succeeds in 
demonstrating and establishing the claims of your adversary, and the 
result is that you lose your case. Another lawyer comes along and 
says, “If I had been trying that case, I should have let those witnesses 
alone, because any one could tell that they were honest from looking 
at them, and that they were telling the truth; so the more I cross- 
examined them the more I would damage my case.” Now, are you, 
who lose your case, to sue your lawyer for malpractice, or refuse to 
pay his bill? I trow not. You retained him, and you accepted his 
judgment, and his judgment was final. You took him with all his arts 
and devices; you took him with all his power of cross-examination, 
and you must take the consequences. You have got the benefit of it 
and the reward of it. 

The position which they have the hardihood to assume in regard to 
these water-pipes, is also most ridiculous, because the testimony is that, 
if these water-pipes had been properly boxed and felted, as Mr. Hunt 
directed they should be, there would not have been this freezing. As I 
stated before, there is not a particle of evidence that there was one dol- 
lar of expense entailed upon the estate by the freezing of the pipes. It 
exists only in the fertile imagination of Mr. Parsons. ‘The evidence 
is that, if these pipes had been properly boxed and felted, they would 
not have frozen. Now, it is clearly proved by Mr. Hunt’s letter, which 
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has been read in evidence, that, before there was any freezing or be- 
fore there was the least trouble on that score, he instructed Mr. Paul, 
the chosen superintendent of Mr. Stevens, to have them all boxed and 
felted, and it was not done. 

I leave the water pipes where they are. My friends upon the other 
side are perfectly welcome to anything that they can make out of that 
feature of the case. My friend mentioned the fact of the rats running 
all through the building. There is no witness who said anything about 
rats, except Mr. Crooks. Now, I hardly know what to say about the 
rats. But, as I] am following in the footsteps of the defendant’s coun- 
sel, I must say something. I heard my children in the nursery this 
morning trying to teach the baby the story of “The house that Jack 
built,” and I could not but be struck by its complete application to this 
case, and it seemed for the moment that they must have been down at 
court hearing the discussions in this case, for we have here an exact 
parallel of all the features of that ancient story. For 


“Were is the lady all forlorn.” 


; : : 
There is no question as to who is meant by that. 


“That milked the cow with the crumpled horn?’ 


That is the Stevens estate, somewhat crumpled, but not crippled I 
hope, by the panic that followed immediately after the death of Mr. 


Stevens. “That tossed the dog ? 


I shall not for a moment think of likening my learned friend to that 
noble and faithful animal, although the Stevens estate has tossed him, 
as you see, in the way of its creditors, mechanics, superintendents, 
architects, contractors and laborers, who come to collect their claims, 
and you see how well he has done his work, for he it is 

“That worried the cat,” 


that is Crooks. For has he not so worried poor Crooks and Gilman in 
their lawsuit with Mrs. Stevens, as to bring them over to her side in 
this? And Crooks was the cat, 


“That caught the rat, 
That ate the malt 
That lay in the house that Hunt built.” 


Now, gentlemen, I come to the matter of the trouble on the Twenty- 
Seventh street and Broadway side. And I think you have seen the 
insincerity and dishonesty of that part of the case also. Some of you 
are tradesmen, some mechanics and skilled artificers in the line of your 
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various callings. Suppose your work were to be called in question, is 
it a fair thing between man and man to have your work and your skill 
criticised and tested by the judgment of a journeyman imported from 
the other side of the water? (For my friend Mr. Parsons has very 
correctly described Mr. Crooks by that word.) Crooks knows but 
very little about the science of architecture, and his best boast and ex- 
perience is that he built the City Hall in Kingston. Now Kingston is 
about the three hundred and sixty-fifth city in the Union, and I sup- 
pose that its City Hall ranks in proportion to the importance of the 
city. I think they ought at least to have called an honest critic, but 
they called Mr. Crooks, and put him upon the stand, and he undertakes 
to give you the impression that it was necessary to take out those ash- 
lar arches and the adjacent stone and brickwork that formed the orna- 
mentation above the arches on T'wenty-Seventh street and all along 
Broadway. He remembers that the brick arches underneath, twelve 
inches deep, had to be taken out. You, no doubt, remember his testi- 
mony upon that point; but let me read you what he says; I have made a 
memorandum of it. He says: “The brick arches underneath were 
taken out, and the arches were full of brickbats, and he directed the 
work to be done.” Don’t it look very much like a job put up on Mrs. 
Stevens by Mr. Crooks? I think you will see it ina moment. He says 
in his evidence: 

“CQ. Something has been said in the testimony for the plaintiff about 
a relieving arch which was behind the face arch? A. That is the arch 
they refer to as the brick arch. 

“Q. When the repairs were being made to cure these difficulties was 
the face arch removed so as to expose the relieving arch? A. Yes; all 
the work was taken down. 

“Q. Were the relieving arches themselves taken down? A. Yes. 

“QO. How did you find the relieving arches to be when taken down? 
A. I found them to be very badly filled, the joints were very wide and 
seemed to be filled in with broken bricks.” 

Now, when Mr. Weeks, the builder, who did the work under the 
direction of Mr. Crooks, was on the stand yesterday morning, he says 
that only one of them, according to his recollection, was taken down, 
and that was the one that was badly cracked, because there was a 
crack in the party-wall directly opposite upon the other side. He says 
he don’t recollect about any other one of those arches on the Twenty- 
Seventh street side being taken out. Mr. Parsons then comes to the 
rescue, supported by Mr. Melcher and Mrs. Stevens, and he says: 
“Mr. Weeks, don’t you remember taking down an arch on Broadway 
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where there was an iron girder?” ‘That was not the case, as we know, 
because there was not any arch there, as Mr. Weeks admitted a minute 
afterwards. Now this is important in two or three aspects besides 
showing that it was a job put up by Mr. Crooks on Mrs. Stevens. It 
shows what reliance you can place upon the judgment and the memory 
of Mr. Crooks after the admissions of Mr. Weeks, a responsible build- 
er, who was called in to do the work. It shows how much faith you 
can place upon the judgment and the integrity of Mr. Crooks. Mr. 
Crooks advised that all these arches should be taken down while Mr. 
Hunt was sick in Europe. I cannot help thinking of AXsop’s fable of 
the lion and the donkey. You know the lion was sick, and the donkey 
put on the lion’s skin and went around roaring to see whom he could 
frighten. Mr. Hunt was sick in Europe and there was Mr. Crooks’ 
chance. Now, in April, 1874, we have it from Mr. Dudley’s testimony 
—and I stand away from in front of him so that you can recall his im- 
age—make up your minds by looking at him whether he is a man to be 
believed or not—that he went there and measured the worst of these 
arches and found that it had bulged just one inch. He says there 
might have been bulging elsewhere, but this one was the worst. Now, 
when Mr. Crooks examined that arch twenty-eight days afterwards, 
how do you account for the fact that it was bulged two and a half 
inches according to his statement? Why, it was two years in bulging 
one inch and he swears that it had bulged one and a half inches more 
in twenty-seven days! He wants the job of making these repairs and 
alterations, and so he says they are all just as bad as the worst ones, 
and they must all be taken out and replaced. You must put in needles, 
turn out the occupants of the rooms, and make all these changes at an 
expense of $15,000, upon which his commission was five per cent. 
Gentlemen, was it necessary? I believe in Mr. Weeks’ honesty and 
integrity, when he admits that it was not necessary to remove certainly 
one-third of these arches and stone-work, but that.it was done, as he 
says, “in anticipation of a possible future settlement.’ What do you 
think of that, gentlemen; taking down arches in anticipation of a pos- 
sible future settlement? Isn’t that a put up job? That is what I call 
it. It is very much like whipping a boy on Monday morning for the 
offences that he may possibly commit all the week; or taking a ten- 
fold dose of medicine when you start upon a journey, for fear that 
you may be sick as you proceed. I do not think it necessary to dwell 
much longer upon the subject of these ashlar arches, even if I had 
the time; though a great deal might be said upon that point. 
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There is another aspect in which I call your attention to the insin- 
cerity of this defence. My learned friend, in both of the arguments 
which he has had the privilege of addressing to the jury, has stated 
that he does not question Mr. Hunt’s professional reputation and skill, 
and yet, at every step of this trial in the evidence and the argument, 
they have sought to raise the impression of, some defect in his plans, 

to find some flaw in the joints of his armor, and to point out some lack 
of professional skill. You recollect the evidence that they offered, 
attempting to show that his plans were not perfect. You remember 
how urgently they sought, by the testimony they offered, to impress 
upon your minds the fact that the bulging of these arches was proof 
of defective plans. ‘The mason who laid them testified that he laid 
them as well as he could. Other witnesses have testified that there is 
always more or less bulging of these arches when there is a settlement, 
and I am sure we have proved to your satisfaction, gentlemen, who is 
responsible for that settlement. We rely upon the evidence as it has 
been given before you. 

The evidence is that the bulging of these arches has arisen from 

some defective workmanship, or from some unknown cause. Who 
was responsible for the defective workmanship was not obvious at 
the time when the work was done. Mr. Hunt’s plans were carefully 
and skillfully prepared. They were submitted to Mr. Stevens, and 
approved by him. Mr. Stevens employed Mr. Paul, paying him 
$10,000 to .superintend the construction of the building, according to 
the plans and specifications prepared by Mr. Hunt. Mr. Paul-was the 
trusted servant and employe of Mr. Stevens. 
_ He was specially employed by Mr. Stevens for the very purpose of 
preventing any defective workmanship upon the building. Mr. Stev- 
ens seems to have had the most implicit and absolute confidence in 
him, and relied upon him to prevent any such consequence as subse- 
quently resulted. 

It may have been caused by a settlement of the building, but one 
thing is certain that, upon the evidence adduced here upon this trial, 
it cannot be chargeable to any negligence or any want of skill or care 
on the part of Mr. Hunt. 

Now, a great deal more might be said, and ought to be said, but I 
think I am safe in leaving Mr. Hunt in your hands. There is a great 
deal of cunning calculation upon the other side in all their dissimula- 
tion, and their insincerity. They say to themselves, the jury may give 
Mr. Hunt a nominal verdict, or they may make a deduction from his 
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bill on account of the damages we claim to have suffered, or possibly 
they may disagree. 

That is one of the chances that these speculators in jury trials take. 
I say to you,.gentlemen, don’t disagree; don’t let us all have wasted 
our time and trouble for the last two weeks; don’t deduct one dollar 
or one cent from his bill; but send him out of this court with as clean, 
as fair, as unclouded a reputation as he brought into it. 
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C1LosiInc ARGUMENT FOR THE PETITIONER, Fitz JOHN PORTER, BE- 
FORE THE ADVISORY BOARD OF OFFICERS AT WEST POINT, 
January 10 anv 11, 1879 


STATEMENT 


When the American Civil War broke out, Fitz John Porter had already 
had a distinguished military career. Born in 1822 at Portsmouth, New 
Hampshire, he was the son of Captain John Porter, U. S. N., and a nephew 
of Commander David Porter, who was in command of the Frigate Essex 
during the war of 1812. Having graduated from West Point Military 
Academy in 1845, he served in the war against Mexico in 1846, and was 
brevetted for gallant and meritorious conduct. 

In May, 1861, President Lincoln commissioned Porter Colonel in the Regu- 
lar Army, and in August of the same year he was made Brigadier General 
of Volunteers. His services to the cause of the North in the early conflicts 
between the States were so notable that after the Peninsula Campaign he 
was, in July, 1862, brevetted Brigadier General in the Regular Army and 
Major General of Volunteers. At Antietam he commanded the centre of 
the line, and followed the enemy into Virginia. Suddenly, without warning, 
he was, on November 12, 1862, in the presence of the enemy, relieved from 
duty, and a military commission was appointed to examine into charges 
made against him by General Pope. Subsequently this order was revoked 
and a court-martial ordered. At this court-martial, presided over by Major 
General Hunter, and comprising also Major General Hitchcock, and Briga- 
diers General King, Prentiss, Ricketts, Carey, Garfield, Buford and Hough, 
the three chief witnesses for the prosecution were Major General John Pope, 
Brigadier General Benjamin §S. Roberts, and Lieutenant Colonel Thomas 
C. H. Smith. Porter was defended by Reverdy Johnson and by Charles 
Eames. 

On January 10, 1868, the court-martial convicted Porter of disobedience 
of orders and treasonable inactivity in the presence of the enemy, dismissed 
him from the service and declared him to be forever disqualified from hold- 
ing any office of honor or profit under the United States. On January 12, 
the record was placed in President Lincoln’s hands, and on January 21, 
in consequence of a review of the proceedings, findings and sentence made 
by Judge Advocate General Holt, the President approved the. sentence. 

General Porter never ceased to protest his innocence, and his chief counsel, 
Reverdy Johnson, in July, 1863, published an elaborate reply to the review 
of the case that had been submitted to President Lincoln by Judge Advocate 
General Holt. When the Comte de Paris published his History of the War 
of Rebellion, he threw a very favorable light on Porter’s military achieve- 
ments, thus emphasizing the injustice of the sentence. Porter’s ceaseless 
protests finally induced President Hayes to appoint an advisory board of 
officers to examine into the findings of the court-martial of 1863 and to 
report on them. The board was made up of Major General John M. Sco- 
field, Brigadier General A. H. Terry, and Colonel George W. Getty, with 
Major Asa B. Gardiner as Judge Advocate and Recorder. It met in June, 
1878, and was in session until March 19, 1879. On January 10 and 11, 1879, 


FITZ JOHN PORTER CASH 199 


Mr. Choate, chief counsel for General Porter, made the closing address 
printed below.* With him were associated Anson Maltby and John C. 
Bullitt. The findings of the board completely vindicated General Porter. 
It was not until 1886, however, that Congress passed a bill restoring him to 
his rank in the Army, neglecting even then to reimburse him for back pay. 
After his retirement from the Army, General Porter served the City of New 
York successively as Commissioner of Public Works, Police Commissioner 
and Fire Commissioner. He died on May 21, 1901. 

Mr. Choate donated his services aS counsel for General Porter. He once 
said that he considered this his most important case and greatest victory, 
because of the great weight of influence against Porter, and the difficulty, 
after such a lapse of time, of gathering the true facts and putting them 
before the Court. 


If the Board please I will, as briefly as I can, conclude the argu- 
ment on the part of the petitioner, and reply, so far as it may seem 
necessary, to what has been presented on the part of the Government. 
I say as briefly as I may, for I have been reminded of the advice 
that was given by Doctor Breckenridge to a class to whom he was 
lecturing, on the subject of the efficacy of prayer, as compared with 
its length, when he said: “Young gentlemen, I beg you to remember 
that the Lord knows something.” 

I am going to argue this case upon the assumption that this Board 
knows something of the evidence which has been taken, and which 
they have been engaged in receiving and examining for a period of 
six months, and especially something of the laws of war and of the 
rules of military conduct. We, who represent General Porter, pretend 
to know very little of the latter subject, and confide entirely in the 
ample knowledge of the whole subject which this Board possesses. 

At the outset, I wish to express our obligations to the learned Re- 
corder, for the ingenious and instructive argument which, for the 
last two days, he has been laying before the Board. It is exactly that 
which we could have wished should be done, namely: that the strongest 
argument that could possibly be made upon all the facts should be pre- 
sented to the Board on behalf of the Government, before you proceed 
to decide upon the evidence. In my judgment, the best argument which 
could be made on behalf of the Government, from the facts presented, 
has now been made. 

More than that, we owe a considerable obligation to the Recorder for 
the diligence which he has manifested in searching for and procuring 
evidence supposed to be adverse to the cause of General Porter. A large 
part of it consists, in my view, of matter very strongly favorable to 


* On account of the length of this address, portions of the testimony and 
documents quoted in support of Mr. Choate’s arguments are omitted. 
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the cause of the petitioner, and matter which we never could have found 
by any search or power on our part. He has gone further than the 
mere gathering of facts. Every rumor, every suspicion, yes, I may say, 
every piece of scandal detrimental to the interest or conduct of General 
Porter, in relation to the events of the 27th and 29th of August, 1862, 
has now been presented before you. And if, as I hope, notwithstand- 
ing all this, your judgment shall arrive at a conclusion favorable to his 
cause, it must always be said that the search has been fully exhausted, 
and that everything that could possibly be brought into the balance 
against him has been thrown in, 

As it seems to me, much of the closing argument of the Recorder 
has relieved us of a great deal of responsibility and anxiety and labor, 
because, upon the main question of this case, as I have always regarded 
it, namely: the conduct of General Porter on the afternoon of the 
29th of August, he has now seen fit to present, for the first time, an en- 
tirely new view, something altogether different from all that has here- 
tofore been claimed, and not only different, but absolutely antagonistic to 
it. If we may accept him as the authorized mouth-piece of the Govern- 
ment, or of the prosecution, or of the adverse side which we are to 
resist or that is to resist us, so that we may take the propositions that 
he now presents, as final against us, we may dismiss from our minds 
all the claims that have heretofore been made in relation to the decisive 
events of that important day. For when we come to discuss that part 
of the case, I think we shall be able to demonstrate to the Board, that 
the claim of fault on the part of General Porter as now presented, is 
not what General McDowell claimed, either on the former trial or upon 
this examination. It is not what General Pope claimed, either then or 
in any of the numerous and varied presentations of the case, that he 
has since made. It not only is not the same, but is absolutely hostile 
and repugnant to all those. And, if what he now insists upon does not 
bear the test of examination, that branch of the case will be entirely 
ended. 

We are entirely satisfied with the view that the Recorder has pre- 
sented; but in what light it places those two great generals, who have, 
up to this time, stood in the attitude of accuser and of champion of 
the accuser, it is not for me to say. -It does seem to me, however, 
that it has been a little ungrateful on the part of the learned Recorder, 
for he had a full view of the results of what he was presenting and of 
its necessary effects; ungrateful, for instance, to Gen’l McDowell, 
who, according to his statements made upon oath in this investigation, 
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-has aided the Recorder in this case, and composed for his considera- 
tion and use in the preparation of it, somewhere from six to twenty 
written and printed papers. The general intimated at Governor’s Is- 
land that he thought he was on trial. I did not then understand the 
true purport of the remark. But now it appears that he was on trial 
in the mind of the representative of the government, and that by him 
he has been tried and found wanting. He has thrown him overboard in 
this case, and turned him out of Court with the utmost ignominy, as 
I think I shall demonstrate to you. And so of General Pope; one 
would have supposed that the representative of the government, now 
presenting this case for final consideration, would have found in some 
of the many, the almost countless publications of General Pope on this 
subject, hostile to General Porter, an inkling of the claim that he has 
now made. But he, too, is treated with contempt and scorn by this 
prosecution, as I shall show. Now, it will be my unexpected duty, 
which I shall perform with alacrity, to defend these generals; and 
I shall be glad that while defending General Porter I can defend 
General McDowell, also, from what seems to me to be the attempt at 
complete stultification, which is made against him by the learned Re- 
corder. Whatever grievances we may have against that gentleman, 
however much we may have reason to complain of his attitude in the pre- 
vious stages of this case, I do not think anyone on our part has ever 
dared to suggest, or would be willing to intimate that he was guilty of 
the stupidity and ignorance which is inevitably fixed upon him, if you 
feel called upon to adopt the view of the learned Recorder, presented 
the day before yesterday for the first time in the whole history of this 
case. By what motive is he actuated? Is it to ascertain the truth? 
Does he believe now, as his argument necessarily concludes, that all 
the charges that were made on that branch of the case before the court- 
martial, and upon which General Porter was condemned, that all these 
sericus charges of sixteen years ago were invalid? Does he desire to 
bring General McDowell mto disrepute? Does he wish to convert this 
controversy into a third Bull Run for that distinguished general, as if 
two would not suffice? I shall, in its proper place, ask the careful 
attention of this Board to the view which he has set forth, because, as 
it impresses my mind, it stamps this whole prosecution with contempt, 
and demands for it the scorn of every intelligent and honest man. 

Again, the learned Recorder said—an unnecessary straw thrown into 
the scale against General Porter—that he had personally changed his 
mind as to the petitioner’s guilt or innocence; that, having come to 


902 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATH 


this investigation with views favorable to General Porter, he, upon 
an examination of the case, had been compelled to change his mind. 
Well, we shall have to bear that. I do not think that it was necessary, 
in his official capacity, that he should seek to put that additional burden 
upon General Porter’s back. Nor did it seem to me that the reasons 
that he gave for the change of his views were reasonable, or worthy 
of any consideration. You will recollect that he enumerated the causes 
for his change of mind. But as he has done this, it may not be improper 
for me to acknowledge also, a change of mind in regard to the case. 
For I must confess, almost with shame, that for more than fifteen 
years I was one of those heedless and unthinking millions who took 
it for granted that General Porter was guilty. Not guilty, if you please, 
of the atrocious crimes of which he was convicted, because I never knew 
the exact nature of these charges: but guilty of something heinous and 
derogatory to his character as a soldier. I had taken it for granted, as I 
believe the millions of the inhabitants of this country had, that a court- 
martial consisting of nine eminent generals sitting in judgment upon 
their peer, could not have found him guilty and put upon him the brand 
of infamy, which is conveyed by their sentence, unless he had really com- 
mitted some fearful crime. When he came to ask me to act for him 
in a professional capacity, I was obliged to tell him so; and he said, 
with a manliness, which I shall never forget, that he would not ask me 
to act for him unless upon an examination of the record, and upon the 
facts that he had to present, I was satisfied of his innocence, and 
further even than that, for he added, that if after taking his case, I 
should find, as it proceeded, and was developed, any reason to believe 
him guilty, I should be at liberty to abandon it. Well, I examined 
the record. I found that the case had not been half tried; that the 
trial had taken place in the midst of the frightful excitement of war, 
when party and sectional passions were at their utmost height, when 
the disasters in which the war had involved the country had saturated 
the minds of the people—and of almost all the soldiers of the country 
with alarm and indignation. I found that there were circumstances 
most unfavorable to justice in the surroundings and in the composition 
of the Court which tried him. I.found that one half of the main 
witnesses cognizant of the facts, had not been accessible to him or to 
the Court at the time of the trial. I found that the most able and 
learned jurists of the country, in examining the case, had pronounced 
that even upon the record as it stood, there was no evidence fairly, upon 
the acknowledged principles of justice, to sustain the conviction. A 
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personal study of the record satisfied me of his innocence, and when I 
came to examine his new evidence, not only did it demonstrate that 
he was not guilty, but that for the very acts and omissions to act with 
which he was charged, he was entitled to the very highest merit and 
commendation. So, it seemed to me, to be not only a high professional 
service, but an urgent public duty to enter into his defence, and to stand 
by him as long as he needed support. I say a public duty, as well as a 
professional service, because, in my view, this is not General Porter’s 
casé alone; it is the case of the whole army; it is the case of every 
honest soldier who marches under our flag! Yes, it is the case of all 
the people of this country, for blighting as was the stigma which was 
placed upon him, it rests upon the army and the country, too. I think 
I shall show you that there never has been a soldier exposed to such 
shame and humiliation, and there never has been an army suffering 
from such a brand as this; and if it is undeserved by him and by the 
army, why, as the President has said, it is time that it was reviewed 
and removed. | 

The learned Recorder has further said that he did not regard the 
fact that General Porter had been for sixteen years besieging the ' 
Executive Department at Washington for relief as a circumstance 
entitled to any consideration. But I do. I think that is the first, great, 
convincing argument of innocence which presents itself upon the thresh- 
old of this case before you look into the evidence. Why, what could 
have borne him up during all these sixteen years? Could guilt have 
done it? Suppose him to have been guilty of the crimes with which he 
was charged, should we ever have heard of the case any more, should 
we ever have heard of General Porter any more, except as bearing his 
shame to his grave, as best he might? No; a guilty man would never 
ask for a re-examination of the charges, knowing only too well; that if 
one half of the proof demonstrated his guilt, all the knowledge that 
could be brought from all the world to bear upon the subject would 
only prove it blacker and deeper. Yet, I suppose, that General Porter 
from the 21st of January, 1863, until this moment, has never had a 
single waking hour that has not been inspired with the prayer that he 
might not die until he should be able to demonstrate to his countrymen 
his innocence—should be able to clear his name from this infamous 
brand that has been put upon it, and hand it down to his children, as 
pure and bright as he received it from ancestors of honor and renown. 
This conscience which has been implanted within us is a great and 
powerful engine for support or for destruction. It may make—Shakes- 
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peare says it does make—‘cowards of us all.” It may make the great 
and gallant general who has sought and found a bubble reputation at the 
cannon’s mouth, quail at the idea of coming before three of his brother 
soldiers simply to tell the truth. But when it takes the shape of what 
Virgil calls the “mens sibi conscia recti,”’ the heart conscious of its own 
innocence, it can carry a man, as it has carried General Porter, through 
perils such as have never yet been found upon the battle-field, and 
through years of suffering and humiliation, to which death itself, at 
any time, would have been a merciful release. So, I submit to you 
that the fact that General Porter has been asserting his innocence, in 
the face of all the world, from the moment of his conviction until 
now, is, at least, entitled to be taken into consideration, in passing upon 
the question of the guilty or innocent intent within the breast of the man, 
which, after all, constitutes the very gist of this inquiry. 

Well, he has maintained this contest, and upon what ground has 
he asserted it? 
| . The learned Recorder is pleased to say, upon the ground of newly 
discovered evidence. 

Why, not so entirely, if the Board please. It is on the ground that 
he was always innocent, that upon no facts that could ever be truly 
stated, ought he to have been convicted. And then, upon the further 
fact, that what he asserted upon his original trial, and what the Court 
refused to believe, he could now demonstrate so clearly that any man 
who runs might read and understand, and must believe it. 

Well, the learned Recorder says, why didn’t he ask President Lincoln 
to open his case, if he had such confidence in it himself? and several 
questions of that sort have been‘asked by the learned Recorder, which 
imply a forgetfulness of facts, facts proved in the case on his own part. 
There has not been a President at the White House from the day of his 
sentence, to this before whom he has not laid his case; and as to 
President Lincoln, we expressly proved an application on the part of 
Governor Newell, representing the petitioner; and we have always 
believed that if President Lincoln had not been taken away by the bullet 
of the assassin, we should have had justice at his hands. But—and I 
beg the attention of the Court to this fact—urgently as he has pre- 
sented his appeal, just as urgently has it been resisted from other 
quarters. It is not for us to inquire or to know who has had an 
interest to prevent the question of General Porter’s guilt or innocence 
being inquired into, but somebody has done it. And I rather think that 
the opposition has come from more sources than one. One of them 
is apparent upon this record: General Pope, his original accuser, has 
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always, except upon one occasion, the sincerity of which I do most 
truly doubt, been resisting the effort and inquiry, and has, down to 
this moment, been standing in the way of justice. I conceive that 
nothing but a consciousness of absolute innocence could have carried 
General Porter through to his present position in this case against 
such obstacles. 


Powers AND Duties or THE BOARD 


Now, we have the first result of all these strenuous efforts upon his 
part, the order for the constitution of this Board. ‘The learned Record- 
er, from motives that I cannot understand, and from a view of the 
case which he has not disclosed, has studiously undertaken to belittle 
the functions of this Board. Ah, he says, it is to be regretted that 
this Board has no judicial functions. Judicial functions! A dignified 
Board of eminent soldiers, ordered by the President of the United 
States, and commanded to ascertain the truth of this controversy—for 
it is a controversy with sides, as it appears—and he, a member of the 
Board, what object could tempt him to impute to it insignificance and 
a lack of judicial functions? I had always thought that the highest 
function of judicial bodies, the highest and the grandest, was the as- 
certainment of truth; and when it takes the shape of the ascertain- 
ment of the truth of a point of history, which involves the good name, 
not only of a gallant soldier, but of a great army, and a great nation, 
human justice can attain to nothing higher. And so it did seem to 
me that this reflection upon the Board of which he is a constituent 
member, was wholly uncalled for. 

Again he regrets that this Board has no power to summon witnesses, 
or, as he terms it, compel the attendance of witnesses. Well, who has 
been hurt by that? Who has not come that was wanted by us or by 
the Board? One man and one only. ‘There is one big fish who has 
escaped from the meshes of this judicial net, the great general who 
stands behind this prosecution, holding up its arms. But is it for the 
learned Recorder, especially in view of the tender and confidential rela- 
tions which seem to have existed between himself and General Pope, 
to regret that this Board has not had the power to drag him across the 
continent, and to place him a reluctant witness upon the stand, and 
have the truth drawn out of him, as by the forceps of the dentist? 
Yet these are his reflections; these are his regrets, and I have no 
doubt that, as I, think I shall show you, it is General Pope’s regret, 
which the Recorder has uttered, that the suggestion originated from him, 
that this Board has not the power to compel the attendance of witnesses. 
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And considering the defiant attitude in which that gentleman stands: 
to this case, and to this Board, I think that the suggestion is cool, even 
for West Point, in the month of January. 

I submit that this Board has the most ample powers for the dis- 
charge of the duty imposed upon it. For the one thing that we have 
missed, the personal presence of General Pope, I do think we shall 
be able to get along without. I do think we shall be able first to 
ascertain what General Pope’s views are, and second, to put them to 
a competent analysis by comparison with the facts as they have been 
proved here, just as well without his presence as with it. 


AUTHORITY FOR THE BOARD 


Now, if the Board pleasé, I wish to read the application of General 
Porter, and the order organizing this Board to show what its func- 
tions are: 


To His Excellency, Rutherford B. Hayes, 
President of the United States: 

Sir: I most respectfully, but most urgently, renew my oft repeated appeal 
to have you review my case. I ask it as a matter of long-delayed justice to 
myself. I renew it upon the ground heretofore stated, that public justice 
cannot be satisfied so long as my appeal remains unheard. My sentence is 
a continuing sentence, and made to follow my daily life. For this reason, if 
for no other, my case is ever within the reach of executive as well as legis- 
lative interference. 

I beg to present copies of papers heretofore presented bearing upon my 
ease, and trust that you will deem it a proper one for your prompt and favor- 
able consideration. If I do not make it plain that I have been wronged, If 
alone am the sufferer. If I do make it plain that great injustice has been 
done me, then I am sure that you, and all others who love truth and justice, 
will be glad that the opportunity for my vindication has not been denied. 

Very respectfully, yours, 
Fitz John Porter. 


Then follows the order of the President organizing the Board: 


In order that the President may be fully informed of the facts of the case 
of Fitz John Porter, late Major-General of volunteers, and be enabled to act 
advisedly upon his application for relief in said case, a Board is hereby con- 
vened by order of the President. 


This is what it is to do: 


To examine in connection with the record of the trial by court-martial of 
Major-General Porter, such new evidence relating to the merits of said case, 
as is now on file in the War Department, together with such other evidence 
as may be presented to said Board, and to report, with the reasons for their 
conclusion, what action, if any, in their opinion, justice requires should be 
taken on said application by the President. 


, 
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One would think that there was an order from an unquestionable 
source of authority, which did constitute a judicial tribunal for one 
of the highest judicial purposes ever known to history. 

Well, then, at the outset, questions arose how you were to proceed, 
and I have noticed a disposition on the part of the learned Recorder to 
hamper you by technical rules and restrictions; but we do not under- 
stand that there is any reason for putting fetters upon the action or 
power ‘of this Board. What is it that you have to do—what is the 
object? Truth, is it not? ‘Truth, and the whole truth is the only ob- 
ject; and justice—pure justice, is the simple end of it. $ 

The record of the court-martial is submitted to you first, but in 
connection with everything else in the nature of evidence which may 
be brought before you. “You are to fully inform the President of 
the facts of the case,” so as to enable him to act advisedly on the ap- 
plication for relief, and to report your conclusion with your reasons. 
I think my learned friend, the Recorder, might have cudgeled his 
brains for a good many years before he could have framed an order, 
the scope of which would be more full and large, to enable the Board 
to attain the only object which this petitioner, in asking, and as I 
believe the President in organizing the Board, has ever had, namely, 
complete and final justice. ¢ 

Now, the nature of General Porter’s claim, I wish it to be under- 
stood, is not for pardon but for justice only. He does not ask for 
pardon, as a condemned and guilty defendant, but he asserts now, 
as he has always asserted, his entire innocence of all guilt and asks 
that that may be declared. Complete innocence, perfect, unconditional 
loyalty is what he asserts for himself, and what we, upon the record 
now before you, assert for him. 


Tue PRESIDENT’S POWER 


And that raises a question I suppose, of the power of the President 
in this matter of the constitution of this Board. In respect to that, 
I have a suggestion to. make. At one time, when General Porter was 
making one of these renewed appeals for executive interference in 
this case, influences which I suppose were the same as have so long 
thwarted his application for justice, prevailed in procuring an Act 
of Congress, which I will now read to you. It is to be found in the 
15th Statutes, page 125, and is known as— 


An act declaratory of the law in regard to officers cashiered or dismissed 
from the army by sentence of a general court-martial. ; 
Be it enacted by the Senate and House of Representatives of the United 
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States of America in Congress assembled: That no officer of the army of 
the United States who has been or shall hereafter be cashiered or dismissed 
from the service by the sentence of a General Court-Martial, formally ap- 
proved by the proper reviewing authority, shall ever be restored to the mili- 
tary service, except by a re-appointment, confirmed by the Senate of the 
United States. 


A law which appears to me to be altogether just and wise, and as you 
see, it bears directly on the question, if ever there was a question, of 
the ability of the President in such a case, to restore General Porter, 
or any other officer in a like situation, however innocent, to the 
military service, unless the re-appointment shall be confirmed by the 
Senate of the United States. Well, now, under that branch of this 
order, which requires you to form an opinion and to report what the 
cause of justice requires of the President, there may be occasion for 
your action, there will be, as it seems to me, in any event. If, as the 
result of all our labors, you find the court-martial correct on all the 
facts now known; if you find on all the evidence that has been brought 
before you, that General Porter was guilty of the charges, you will so 
report, and that justice requires no action of the President. I think 
that more than that would come within your province and your duty; 
if you find that after all his lamentations he was guilty of all these 
infamous charges, you should not only report your conclusion, but that 
the punishment that was inflicted on him was altogether inadequate 
to the crime that he had committed. - It would be only a just rebuke 
to the petitioner for vexing the ears of the country, and of the Presi- 
dent, and of this Board, and of the students of history with his un- 
founded appeals. I say grossly inadequate to the crime committed, be- 
cause, as it does seem to me, there never was so foul a crime imputed to 
a soldier in historical times as has been by this record, placed upon 
the petitioner. I desire to call the attention of the Board to this: 
it is not a mere case of disobedience of orders; there have been 
ample cases of disobedience of orders before; it is not a 
case of treason for which you can invent a motive, a provocation, or 
an apology; not at all. There have been other traitors. The place 
where we now sit was a witness to a conspicuous one, but Arnold’s 
treason was merely an intent to hand over one of the military posts 
of the country to its enemies. The case of General Charles Lee has 
been cited by the Recorder, occurring at Monmouth, in the Revolution- 
ary War, but that was of trifling malignity as compared with this, which 
was imputed to General Porter. Let me read one of these charges of 
which he was found guilty; the third specification of the second charge: 


FITZ JOHN PORTER CASE 209 


In that the said Fitz John Porter, being with his army corps near the field 
of battle of Manassas, on the 29th August, 1862, while a severe action 
was being fought by the troops of Major-General Pope’s command, and be- 
ing in the belief that the troops of the said General Pope were sustaining 
defeat and retiring from the field, did shamefully fail to go to the aid of 
the said troops and General, and did shamefully retreat away and fall back 
with his army to the Manassas junction, and leave to the disasters of a pre- 
sumed defeat the said army; and did fail, by any attempt to attack the en- 
emy, to aid in averting the misfortunes of a disaster that would have en- 
dangered the safety of the capital of the country. 


Now, I challenge the Recorder, or anybody else, to find in all his- 
tory a crime like that. I do not believe it is possible for any such 
crime to be found related. ‘The annals of history may be searched in 
vain for the counterpart of this. That he wilfully, consciously, and 
merely to spite his commander—for that is the view in which it was 
presented by the learned Judge Advocate, and by the Recorder here— 
merely to’ spite his commander, did hold aloof, with his brave army 
corps, from the battle in which the rest of the army were engaged, 
with intent to sacrifice the rest of the army and bring shame upon its 
commander and ruin upon the country, and perhaps to hand over its 
capital and its very existence to its rebel adversaries. ‘There is an in- 
stance, not in history, but in the legendary days of -Rome—and in 
those legends we have ideal history embodied—which shows the judg- 
ment, I think, of mankind as to the proper punishment to be inflicted 
for such a crime. It is related that in the days of Tullus Hostilius a 
conquered king of the Albans, Mettius Fufetius by name, whom he 
had placed as corps commander in charge of one of the armies of 
Rome, went out with him to the contest with the Veientians, and the 
legend states that he stood aloof while the armies were engaged, in 
order that the army of Rome might be vanquished. Now you have ob- 
served that that had not.the elements of crime here imputed; it was 
not the case of a man who had been a loyal subject and a General of 
his own army, but it was that of a conquered king who had been trusted 
with a command. What did Tullus do with him? “So when the 
Romans had won the battle, Tullus' called the Albans together as if he 
were going to make a speech to them, and they came to hear him, as 
was the custom, without their arms; and the Roman soldiers gathered 
around them, and they could neither fight nor escape. ‘Then Tullus 
took Mettius and bound him between two chariots, and drove the 
chariots different ways and tore him asunder.” And in my judgment 
no less than that would have been an adequate punishment of such 
atrocious crimes as were imputed to Gen. Porter. 


CuoatEe—l4 
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Disparity BETWEEN OFFENCE AND PUNISHMENT 


Now, we call the observation of the Board to the startling difference 
between the guilt that was imputed and the punishment that was im- 
posed in this case. As one of the secrets of history it will probably 
never be explained how it could be that the court-martial regarded 
him as guilty of such a crime and yet merely dismissed him from serv- 
ice, and declared him to be forever disqualified from holding any 
office of honor or profit under the United States. The sentence it- 
self confesses the injustice of the conviction. If it was for the punish- 
ment of the offender, it was wholly, as everybody sees, inadequate, 
but if there was an indirect purpose in that prosecution, if he was a 
sacrifice to the discipline of other men, of other Generals and other 
soldiers, that might explain a thing which otherwise is so mysterious. 
And perhaps the learned Recorder will not quarrel with the authority 
which I now cite on that subject, which is the reply of Judge Advocate 
General Holt to the answer of Mr. Reverdy Johnson, from which 
he has cited and to which he has so strongly objected: 

The wonder of military men, who understand the atrocity of Porter’s of- 
fence in all its bearings is, not that he was condemned, but that his life was 
spared. The court-martial might well have sentenced him to death, and they 
forebore to do so, in all probability, only because they felt that, as a walk- 
ing, blasted monument of treachery to his country’s flag, he would be a warn- 


ing to others far more effective than any voice which could issue from the 
depths of his dishonored but perhaps forgotten grave. 


Does not the Judge Advocate General here reveal the true inwardness 
of the action of the court-martial ? 

If Porter was tried and sentenced and punished for the supposed 
crimes or apprehended crimes of other men, we can understand it. 
If he was sacrificed to the discipline of the army of which he had 
formed a glorious part, even that, like death and wounds, is some- 
thing which a patriot soldier can bear. It may be that we shall have 
occasion to examine that:very question a little further, because as it 
does seem to us, that must be the explanation of the otherwise 
extraordinary judgment of the court-martial. This case has often 
called up to public recollection and comment the case of Admiral Byng, 
who, in the middle of the last century, was court-martialed for a sup- 
posed failure on his part to do his utmost when proceeding with a 
British fleet for the relief of the Island of Minorca that was besieged 
by the French, He was not guilty. He, too, was a brave and gallant 
soldier, faithful to his country’s flag, but he was chargeable with an 
error of judgment in not pressing the French fleet with all his power, 
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as his brother soldiers assembled in court-martial, felt that he might and 
should have done. ‘There is, however, this remarkable difference be- 
tween Byng’s case and Porter’s case—the Court that declared the for- 
mer innocent condemned him to be shot, and he was shot—shot, in obe- 
dience to a supposed governmental necessity, to appease the howlings of 
the British mob, for the Court expressly declared he had been guilty of 
no cowardice, of no treachery, of no evil intent. Yet, being instructed 
that the imperative nature of the article of war bearing upon the sub- 
ject, if they found that he did not do his utmost, permitted no sentence 
short of death, they sentenced him; and, the king and the ministry 
not being brave enough to stand up against the brutal demands of the 
British public, he was led out and shot like a traitor. The Government, 
in spite of the the eloquent appeals of William Pitt, deliberately sacri- 
ficed him to the mob who had burned his effigy in every town in 
England, and had placarded all the streets of London with the startling 
threat, “Hang Byng, or look out for your king!” Well, as it seems to 
me, to a brave soldier, Byng’s fate was a light punishment compared 
to these sixteen years of imputed infamy and shameful humiliation 
which Porter has borne, and so Byng thought, for when he heard of 
the judgment of the Court, he said, “What! have they put a slur upon 
me?” apprehending that they had pronounced him a coward. But 
when told that it was not so, that they had acquitted him of cowardice, 
a smile wreathed his features, and he marched to his fate as bravely as 
he had ever trodden upon the deck of his frigate. But this court which 
tried General Porter found him guilty of all these damnable atrocities 
to which I have called your attention, and yet failed to impose any 
punishment at all in proportion to the magnitude of the offense. 

And now, suppose, on the other hand, after giving all weight to the 
judgment of the court-martial and its proceedings, you find General 
Porter innocent. You must proceed further under the instructions 
of the order organizing the Board and requiring it to report; and as 
a necessary part of your investigation, and especially as bearing upon 
the question of the weight which you are to give to the proceedings of 
the court-martial, the important question must be answered, how, 
being innocent, so far as the record discloses, he came to be convicted. 
Justice to Porter, justice to the country, justice to the action of the 
Court will require at least a recognition of that question. If there were 
circumstances surrounding the Court, or in its composition, or in the 
necessary haste imposed on its action by the exigencies of the service, 
or in the imperfect facts before them, or in the rules of evidence applied 


212 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


oe 


by them, unfavorable to justice, it is important to know it—for you, for 
the President, for the country to know it—for the purpose of deter- 
mining how much you ought to regard yourselves as constrained, as 
guided by their conclusions. And so, as to the action of President Lin- 
coln, entitled in the eye of every American, in the judgment of History, 
to the very first merit as an authority. 


CIRCUMSTANCES UNDER WHICH PORTER WAS TRIED BEFORE 


I ask you, first, to consider briefly the circumstances under which 
the court-martial convened, with a view to the question whether they 
were favorable to a just trial of the cause. If they were, it lends a 
support to the judgment of that tribunal which it will require all the 
more complete demonstration of truth on the part of General Porter 
now to overcome. Well, we knew that it did not need any evidence to 
bring before you the circumstances under which that Court assembled ; 
and I submit to you that they were most unfavorable to the considera- 
tion of such a case or to the administration of justice upon the partic- 
ular questions raised. This brings into view the whole previous his- 
tory of the war in Virginia, but which need not occupy the attention of 
this Board for more than a few minutes. 

The breaking out of the war of the rebellion, as everybody finowe! 
found this government and country in a state of absolute destitution 
as to preparation for war. The first efforts and struggles on the part 
of the government to sustain itself were of the most painful character ; 
and particularly is this true of the history of the war in Virginia, where 
these transactions occurred on the 29th of August, 1862. This has a 
bearing upon the circumstances that surrounded this court-martial. 
Who has forgotten the mortification and humiliation in which the first 
campaign in Virginia resulted? The whole campaign, if it may be 
called a campaign, in 1861, exposed the Government and the country 
to chagrin, remorse, and mortification. While the press and the people 
were howling “On to Richmond” with ten million voices, our arms in 
Virginia seemed almost paralyzed. The story of the first Bull Run 
and of the Federal army waiting before the quaker guns of Manas- 
sas, is a type and a picture of the whole history of that year. Then 
the government, and its gallant generals who had rallied to its support 
devoted themselves to the great work of preparation; the Army of 
the Potomac was organized, and the campaign of that army for 1862, 
for the next year, was set on foot. It was supposed to be the best 
organized and the greatest army that ever, on this continent, sallied 
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forth, and all the hopes and all the boastful promises and expectations 
of the government and of the people, were staked upon it. But it is not 
too much to say that its career was another history of disappointment 
and mortification. Who can ever forget the doleful stories that came 
from the swamps of the Chickahominy and the palsy that seemed 
to rest upon the country when the final step of a retreat to the James 
River was taken? ‘There were redeeming features in the view of the 
government of the distressing history of that period. There were 
two bright days: there was the day at Gaines’ Mill, and that other day 
at Malvern Hill, when it is not too much to say that the services of 
the petitioner were the most brilliant of all the great and brave achieve- 
ments of its record. 

But that army got back to James River, and in the judgment of the 
government and of the country, nothing useful had yet been accom- 
plished. 

Well, our hopes never failed us, at any rate, and our courage never 
failed us, and a new plan was resolved upon. 

An Army of Virginia was\ organized; General Halleck was called 
from the West and placed in command as General-in-Chief, and 
General Pope, for.whom the best wishes and best promises were held 
forth, was called to organize and command this Army of Virginia; 
and as the next step, the Army of the Potomac was recalled to unite 
with the Army of Virginia in the protection of Washington and in 
new projects for the conquest of the rebel confederacy. I need not 
repeat to you the history of the sixty days existence of the Army of 
Virginia. It was another story of disappointment and chagrin; more 
mortifying, more depressing than all that had gone before; there 
was fighting enough, there was slaughter enough, but in the public 
judgment, there was no result. And now we come, as I suppose, to 
the most distressing period in the whole history of our contest with 
the confederacy. Gold went up and the hearts of men went down, and 
shame and anger possessed the hearts alike of the people and the 
government. Always, in times of great distress, and disaster, [ think 
there is no exception in history, it is the natural impulse of the great 
masses of a nation, the irresistible impulse of the popular heart, to 
look out for somebody to blame; to put it upon the shoulders of some- 
body, for somebody must be to blame. Well, what was the key-note of 
this last imputed failure? I pass no judgment. I can form none in 
such a matter, but 1 am looking at the public judgment that surround- 
ed that Court. 
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What was the key-note of the failure? Why, it was that General 
Jackson and his famous rebel army, after its capture had been heralded 
as an absolute certainty, was allowed to escape. That was what hap- 
pened, that was the crisis, that was the culminating point of national 
distress and mortification, and everybody enquired who was to blame. 

Do you not know, does not everybody know that there are times, 
and that such are the times when accusation and conviction are equiva- 
lent and interchangeable terms? Well, there was another wheel with- 
in the wheel of the national distress; there were suspicions, there 
were charges that hung on every lip, that were believed by every other 
man you met in those days, that were evidently believed by the govern- 
ment, that there was treachery, that there was disloyalty in the Army of 
the Potomac, and among the generals of the Army of the Potomac, and 
that some proceedings were necessary. Some example was necessary 
that should enforce discipline and cut out the roots of any such 
supposed disloyalty or treachery. For myself, I believe that the whole 
charge was without foundation; for myself, I believe that they were 
all loyal, and that under any commander, as their achievements before 
and afterwards demonstrated, they were ever willing to fight their best. 
But, nevertheless, this charge was made, was taken up and became a 
public outcry, and the necessity for something to be done that should 
stop or should punish the supposed offence, was in every newspaper, and 
on every tongue. The thirst of a great nation for vengeance, for a vic- 
tim, will always be satiated. Just then, General Porter was accused, the 
government believed him guilty; General Pope, the commanding 
general of the army, asserted his guilt, and General McDowell, who 
was next in command, supported the charge. And who, in such times, 
could resist such a charge? 

Who does not know that in times like those, the mere accusation was, 
from the inherent infirmities of human nature itself, almost the same 
thing as a conviction? The Recorder says that we bring charges against 
the court-martial. I disavow it. I unite with him in all his encomiums 
upon the distinguished gentlemen who composed that Court. I ques- 
tion not their conscientious performance of duty in that critical time. 
But, they were only men, and human judgment is finite. The learned 
Recorder puts it most admirably, and if I had a copy of his opening 
address, I should be under obligations to him for expressing the very 
idea which I wish to present in regard to that Court. 

It is too’ true that human judgment is but, finite, and that there are 
many times and occasions when an innocent man is necessarily con- 
victed. History is full of instances which demonstrate exactly what 
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I mean. I mean the impossibility of preserving an unbiased judicial 
mind in the face of an overwhelming pressure of popular impulse, or 
popular opinion. The greatest judges that ever sat upon the bench, the 
wisest and most trained minds who had made law and the investigation 
of disputed cases their sole province and study through a score or 
more of years, have been exposed to the same subtle, insidious, irresist- 
ible influence of public feeling upon them; and it is not in the least 
derogatory to their character as judges, but merely imputes to them that 
they are men. ‘Take, for instance, Queen Caroline’s case, a case 
which enlisted the public feeling of every man and every woman in 
England upon one side or the other. It is a regretted, but a recognized 
fact, that upon the questions of law raised by the facts in that case, 
_and presented to the Law Lords, embracing the greatest and wisest of 
the judicial minds of England, they always voted upon them, not 
according to the law and the facts as afterwards considered, when 
reviewed by judicial minds, but invariably according to the dictates 
of that party division of the people of England with which, by tradition 
and by the experience of their lives, they happened to sympathize. 
Nobody has ever questioned the integrity of Lord Eldon or Lord 
Erskine. So it was in O’Connell’s case, when England was agitated 
throughout every hamlet and household. ‘There are times when the 
administration of justice in the face of this subtle, far-reaching, ir- 
resistible popular power becomes wholly impossible. And so, I say, 
that this court-martial sat in times and under circumstances which 
were not favorable to the administration of justice; and if any un- 
favorable reflections have ever been cast upon those judges or their 
action, I, for one, on the part of the petitioner and of my associates, 
disavow them all. We impute to them nothing but honest performance 
of duty. 


Tuer CoMPoSITION OF THE CouRT-MARTIAL 


In the next place, was there anything in the composition of the 
court-martial that was not favorable to justice? In that respect, my 
learned friend, the Recorder, has seen fit to comment upon the manner 
in which the court-martial was organized. I think, myself, that 
there was an error committed, but one with which you have not to deal, 
and one for which the Court was not at all to blame. Let me read to 
you the law to which I refer, the Act of Congress of May 29th, 1830, 
which was supplementary to an Act for the establishment of rules 
and regulations for the government of the armies of the United States, 
passed April 19th, 1806, 
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It enacted that: “whenever a general officer commanding an army 
shall be accuser or prosecutor of any officer in the army of the United 
States, under his command, the general court-martial for the trial 
of such officer shall be appointed by the President of the United States.” 

In our present view of the evidence, as it stands recorded before 
this Board, General Porter was brought to trial by reason of the 
accusation and prosecution presented against him by the General com- 
manding the army of which he was a part. If the facts had been 
presented to the President or to the court-martial at the outset of its 
sessions, as they have been presented to you, that Court, at any rate, 
would never have proceeded with the trial. But, General Pope saw 
fit to go before that Board, and say that he was not the author of 
the charges, that he had nothing to do with them, and so to leave the 
Court under the impression that the real accuser and prosecutor was 
General Roberts, his Inspector General, in whose name they were 
presented. 

Now, as to the object of this law, we differ from the learned Re- 
corder in his construction of it. We suppose that when an Act says, 
that when a General is to be tried upon charges presented by his 
superior General, commanding the army of which he is a part, that the 
court-martial shall be constituted by the President, and not by the 
commanding General—General Halleck in this case, we suppose it is 
so enacted out of consideration for the dignity of the offence and of the 
offender,—that if a general officer is to be brought to trial upon charges 
involving his fame and his life emanating from such a source, no less 
dignified a person than the President shall appoint the Court; no less 
impartial a tribunal than one created by him—raised as far as human 
foresight can raise it—above army quarrels and army rivalries, shall 
be the judges who are to try him. Now, if that is the proper view of the 
law, suppose that General Pope had gone before the Board, and instead 
of swearing as he then did, that he had nothing to do with the charges, 
had sworn, as he afterwards stated, in his report to the Committee 
on the Conduct of the War, in 1865, which I have in my hand, for, there 
he not only boasted of having been the accuser, but confessed that he 
had demanded his reward for carrying the prosecution successfully 
through. 

He said: 


I considered it a duty I owed to the country to bring Fitz John Porter to 
justice, lest at another time, and with greater opportunities he might do that 
which would be still more disastrous. With his conviction and punishment 
ended all official connection I have since had with anything that related to 
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the operations I conducted in Virginia—(Supplement to Report of Commit- 
tee on the Conduct of the War, part 2, p. 190). 


Now, let me read you a previous sentence from the same report, to 
show his boast: 


In the last days of January, 1863, when the trial of Fitz John Porter had 
closed, and when his guilt had been established, I intimated to the President 
that it seemed a proper time then for some public acknowledgment of my 
service in Virginia from him.—(Ibid. p. 190). 


Suppose, now, that the President of the United States, or General 
Halleck, or the court-martial had known those facts as there stated by 
General Pope, can anything be more certain than that a court-martial, 
at any rate selected not by the President, but by General Halleck, would 
never have proceeded to the trial of the cause. 

The next circumstance in regard to the composition of the Court 
that I have to suggest, without imputing the least reflection or sug- 
gesting anything in the least derogatory to the members of that Court, 
except that they are but men, is this—and is in the direct line of the 
last objection that I have miade—because I do not believe that the 
President of the United States would ever have committed that mis- 
take. What was it? What was the cardinal thing that General Porter 
was accused of? What was it, that the rage of the country was to be 
appeased about? Why, it was letting Jackson escape, was it not? 
Jackson with his army, after the “bagging of the whole crowd,” had 
been most felicitously and publicly proclaimed. Now, from the facts 
that have been spread and confessed before this Board—we know that 
Jackson’s escape was accomplished the day before that upon which 
General Porter is charged with dereliction. It was not on the 29th of 
August that General Jackson effected his escape. It was on the 28th, 
because then, as was supposed, they had him in a trap from which he 
could not escape, and General Ricketts, who constituted one division of 
General McDowell’s corps, was stationed at Thoroughfare Gap, be- 
tween Jackson and Longstreet, and General King was marching down 
the turn-pike to Centreville, behind Jackson, so that if they had re- 
mained there, as they were ordered at all hazards to do, there could 
have been no possible help or relief for Jackson. But they left those 
positions, where it is due to General Pope to say, especially as to Gen- 
eral King, that he was ordered at all hazards to remain, and, as was 
stated by General McDowell, and as everybody knows, and as the 
Recorder will not question, the door of the trap that held Jackson 
was thereby left open, and nobody remained to guard it. Not a regi- 
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ment, not a soldier of our forces intervened any longer between Long- 
street and Jackson. Well, one would have supposed, who knows any- 
thing of what are the necessary attributes of a judicial mind, that the 
very last thing which it would occur to the power constituting the court- 
martial to do, would have been to place General Ricketts and General 
King upon the Court to try the offender—absolutely upright men, 
perfect men, as I suppose, but how could they sit as judges? How could 
they bring to bear the judicial element and the unbiased mind? They 
might themselves be tried for letting Jackson escape, and they to sit 
in judgment upon another man to be tried for that offense! What we 
say is this: that judicial impartiality under those circumstances 
cannot be asked of men. ‘This law that I read was a wise one. I do 
not believe that the President of the United States, if he had had the 
organization of the Court, would have organized it in the manner in 
which it was constituted. I do not believe that General Halleck, who 
did organize the court-martial, knew the fact at all. What a position 
in which to place those generals! I have spoken of the historical 
and traditional liability of the great and trained judges of Courts of 
Law to bias, to the difficulty of sustaining a judicial mind, in times 
of popular rage or excitement; but how much greater is the exposure 
of Generals summoned hastily from the field for the discharge, per- 
haps for the only time in their lives, of the great functions of judges? 
Well, why was this done? The order constituting the court-martial 
explains it, and it is certainly a source of the utmost regret that the 
exigencies of the public service did require any such selection, for the 
order organizing the court-martial says positively, that it was neces- 
sary, and that there was nobody who could possibly be spared to sit 
upon that Court, except those nine generals who did compose the 
Court. I want to read the exact words of the order: 


No other officers than those named can be assembled, without manifest in- 
jury to the public service. 


Was not that a lamentable thing, that two of the judges were thus 
related to the subjects that were to be tried? I doubt not that they 
did their best; I doubt not that they tried to be judges, but how 
could they be? Human nature will not stand everything, and how- 
ever great they may have been as generals, or wise as men, I do not 
believe they could stand that. Nay, more, General King, to whose 
withdrawal from the rear of Jackson on the 28th, contrary to orders, 
is now imputed by everybody the escape of Jackson, not only sat as 
a judge, but had to be a witness. The exigencies of the public service 
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not only compelled him to sit in the impossible attitude of a judge, 
but compelled him to take the stand and establish the truth as a wit- 
ness adverse to one of the principal aides and witnesses on the part 
of General Porter. Is it not asking a little too much of our poor 
human nature, to put a man in that position? Who knows but that 
it was the votes of Generals King and Ricketts—who knows but that 
it was General King’s vote alone that turned the scales of Justice 
against General Porter? Nobody will ever know, except the members of 
that Court. But why do I cite all this? Because the Recorder said, 
that the judgment of that court-martial was right, and must be ac- 
cepted by you. Independent of its being right, I think we see now 
that it was impossible for those nine men, all of them, to act as judges. 
That could not be. They might sit there and record their votes, but 
it was impossible for them all—it was impossible for two out of the 
nine—in the nature of things, according to the laws of the human 
mind, to be judges. 

Another thing, among the many circumstances unfavorable to the 
administration of justice by that court-martial; was there any un- 
necessary haste? ‘The Recorder says, that the record shows, that it 
took a great many days to get in the evidence. But was there any 
unnecessary haste in their judicial proceedings, which were required 
to be deliberate and slow—considering all things—looking before 
and after? I will read to you the order that was served upon the 
Court, upon the morning of January 6th, 1863, five days before the 
sentence was pronounced. Before I do that, let me say that even 
now, after we have had the benefit of a second trial, it would be 
regarded as rather summary, if you should receive orders from the 
War Department to hurry back to your respective commands as 
quickly as possible, and to close this case without regard to hours, 
because the public service required it, and that you should instantly, 
upon the closing of the argument, take a vote. It might be necessary, 
owing to the exigencies of the public service, but it would not be 
judicial. Now I read this order from Secretary Stanton to this court- 
martial, , 

War Department, 
Washington City, D. C. 
January 5th, 1863. 

General—The state of the service imperatively demands that the proceed- 

ings in the court over which you are now presiding, having been pending 


more than four weeks, should be brought to a close without any unnecessary 
delay. You are therefore directed to sit, without regard to hours, and close 
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your proceedings as speedily as may be consistent with justice to the public 
service. 
Yours truly, 


Edwin M. Stanton, Secretary of War. 
Major General Hunter, President, &e. 


It was not, you will observe, justice to the accused, but justice to 
the public service, that the Secretary appealed to, as the final motive for 
a hasty decision of the case. 

That was served upon the court-martial on the 6th of January. Then 
the prosecution brought up their rear guard of. witnesses, and the 
case was almost instantly closed that day. There were given to the 
petitioner three days to prepare his defence, and then what happened? 
Why, these Generals, although they were Judges, were Generals first, 
last, and always. How could they shut their eyes to such an imperative 
order as that, from the great War Secretary, who was in that day 
the master of the fortunes of the whole army? The country was 
in danger, its capital was at stake; it was more important to the pub- 
lic service that they should get back to their commands, than that 
they should stop to deliberate upon the evidence upon which they had 
to pass. Now what took place? You can form some notion of how this 
imperative letter operated, judging by your own proceedings here. The 
Board met at half-past ten, the morning of the 10th of January. ‘There 
was an argument presented on the part of General Porter, called the 
defence of the accused, which, read with even the speed of the rapid 
tongue of our learned Recorder, could not have been finished much 
before the shades of afternoon were falling, for it occupies forty 
closely printed pages of this record. I do not state it as a fact, be- 
cause it is not in the record, but I have been informed, that it did ac- 
tually occupy four hours and a half, or until half-past two in the 
afternoon. At. six o’clock that court-martial had adjourned, and Gen- 
eral Porter was already condemned and sentenced, because the exi- 
gencies of the public service demanded it, that each one of these Gen- 
erals should go post haste to his command. Was that a condition of 
‘things favorable to the administration of justice? I should think 
that even you, after you know, as you now must know all about the case, 
would deem it necessary to deliberate after the arguments were con- 
cluded, and to compare the evidence with the arguments to see whether 
on either side they were specious and fallacious, or sound and based 
upon the truth. You would not say: 

“Why, 1 must be off to St. Paul by the morning train,’ and “I 
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must be off to Fortress Monroe to-night,” and “I must return to my 
neglected cadets.” 

But you would say, let us look into this thing. There is a man’s life at 
stake. The fame of an officer of the army is involved. You would 
require to deliberate; and if you did receive such an order, which 
would be impossible in times of peace, you would remonstrate—you 
would refuse to decide the case without a chance for deliberation. 

So it does seem to me that there are circumstances surrounding 
the history of that court-martial which make it only fair for us to 
say—and even the learned Recorder will not term it libellous, that 
it was asking more than human judgment, and more than human 
nature was master of, for them to pass judicially upon the case. 

Next, as to the, state of facts before them. Do you believe that 
the court-martial knew anything to speak of about the real facts of the 
case? What does a soldier when he is looking for the movements of 
troops, first ask for? Is it not for a map of the country? Did they 
have a map? Yes, they had a map, and only one map. Well, was it 
a map? For there are maps and maps, as the Recorder knows. It 
was in the form of a map, but it was all wrong. You could not tell any- 
thing about the country from it. I do not think that General Pope and 
General McDowell and the other generals are so much to be blamed, as 
they sometimes have been, for the movements of that campaign; be- 
cause this map, the same which was produced before the court-martial, 
was the only one they had to study, and they did not know anything 
about the country independent of the map. Now, what is the fact 
about this map? General Reynolds has said that it was all wrong. 
General Warren, who has made a special study of the subject, because 
he has been sent down by the War Department, detailed for the 
special purpose of preparing it, has given a correct map of the same 
region to this Board. I read from General Warren’s evidence, at page 
26 of the new record: 

That map is so erroneous that a proper answer cannot be given to the 
question. I cannot recognize these roads or places or any of the streams, 
as corresponding to the places as they are on the map I have made, now be- 
before us. 

So I think that their pole star was wrong; it was several degrees out 
of the way; and many a mariner might easily make shipwreck if the 
north star were to get dislocated and removed many degrees, or even 
a few degrees from its place in the heavens. Well, did they know 
the great main facts of the case? Did they know that Longstreet’s 
army had arrived on the scene of action, not whether they were in 
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front or behind the Gibbon’s woods—but did the court-martial know that 
they were anywhere there? Not at all. It was told them, but obviously 
they did not believe it. You have heard from Mr. Bullitt a discussion 
of the Judge Advocate’s reasons, which are to be taken as the reasons 
of the Court and the President, and it is perfectly obvious that they 
utterly disbelieved and ignored the great and the leading fact in the 
case as it is now known. Again, did they know the real location of 
General Porter, with respect to Jackson’s right wing, when he was ex- 
pected to fall upon and consume it? Not at all. They had not the 
least conception of the relative positions. * * * 

Well, what else was there about that Court? Why, one-half of the wit- 
nesses could not be had. Some few witnesses from—shall I be per- 
mitted to call it the “Federal” Army, in spite of the Recorder’s pro- 
test against that word ?—were there; but all the Confederate soldiers 
and generals, and other officers, were, from the “exigencies of the 
public service,” compelled to be absent, and the Court was compelled 
to get along without them. It does not give a very impressive weight 
to the judgment of a Court, that the doors of the Court were locked, 
so that one-half of the witnesses could not get in. That would not 
pass muster, even in a case of “petty larceny,” to the like of which 
the Recorder is sometimes disposed to degrade this examination. I 
think that any poor wretch who had been convicted and sent to the 
county jail for thirty days, for thieving, would be entitled to a new 
trial at once, if it turned out that one-half his witnesses could not get 
in, because the doors of the Court room were barred against popular en- 
trance. That is a very important matter, indeed, in considering the 
weight to be given to the action of the Court. 

I observe that my learned friend, the Recorder, has been inclined 
to draw a line between rebel witnesses and Union witnesses, to the 
disadvantage of the former. But he cannot raise any such issue with 
us, nor as | believe with this Board. I know nothing in regard to the 
gentlemen who have been called on our part from the confederate army, 
Generals Longstreet, Wilcox, Early, and Robertson, Colonel Marshall, 
and many others, except what is known by everybody as historical 
about them; they were mostly soldiers educated at this institution; and 
with rare exceptions, I believe the graduates of West Point are taught, 
and do learn, so thoroughly that they carry it with them through all 
their lives, to speak the truth—whatever else they learn or fail to 
learn, they do learn that. It is a pretty good certificate from this insti- 
tution, that anybody who does not tell the truth is very apt to slip out 
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by the back door of the Military Academy before the day of graduation 
comes around. Well, I believe they were gentlemen; I believe that 
they were possessed of just as perfect personal integrity as though they 
had not been rebels. 

They were just as good witnesses as the federal witnesses and no 
better, entitled to equal credit, and to be measured by the same standard. 
Their evidence all round is to be weighed in the balance, and all the 
witnesses alike are not to be counted, but weighed. If they were to 
be counted we should have got out of Court a good while ago; for after 
we had closed our case with the examination of forty or fifty witnesses, 
the Recorder summoned in a hundred. So, pray, don’t count the wit- 
nesses, but weigh them. 

Again, the court-martial was led to believe, and it disposed of the 
case upon the theory, that there was a retreat by General Porter. On 
this vital point it has now been demonstrated, to the satisfaction of the 
most skeptical, as already shown to you by the arguments of my as- 
sociates, that the whole pretence of any retreat at all was without the 
least foundation in fact. But once more, to dwell a little longer on the 
errors of the court-martial, and that on a part of the case which was 
most essential, namely, the alleged disobedience of the 4:30 P. M. 
order of August 29th, the whole truth was not before them, and there 
was what has now been shown to have been the most palpable false- 
hood before them instead of the truth. I suppose that if there is one 
fact that now stands clear beyond—I will not say contradiction, because 
the Recorder can contradict anything—but beyond reasonable contradic- 
tion, it 1s, that that order never reached the hands of General Porter 
until the sun was setting at about half-past six; yet the case was passed 
upon by the court-martial upon the evidence before them, in the belief 
that it was received by him at five o’clock or half-past five. Now, 
everything is perverted by false evidence. No Court can stand up 
against perjury—no Court can stand up against mistake, or against any 
manner of false evidence, and if you find that they were misled by 
false evidence, whether intentionally false or not is wholly immaterial, 
it lessens the weight to be given to the judgment of the court-martial. 
This is also, I think, fairly to be said upon the record of the court- 
martial: that whatever weight was given to facts, the facts were 
outweighed by the opinions of witnesses—the opinions, I mean, of 
General Pope, General McDowell, General Roberts and Colonel Smith. 
If I undertake anything in this argument, it will be to demonstrate to 
the satisfaction of this Court, and of every thinking mind that looks 
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into the case, that the opinions of these witnesses cannot be treated as 
fair or impartial opinions; that, whether from bias or from mistake 
and ignorance of fact, it was utterly impossible for them to express 
a fair and impartial opinion. But that their opinions did carry that 
court-martial, there is and can be no doubt. As to both General Mc- 
Dowell and General Pope, with the utmost disposition to do honor to 
the established authorities, it is our duty in this case to demonstrate 
to you that if they had stated to the court-martial what they have stated 
since, and what one of them has stated upon oath before you, General 
Porter’s conviction could not possibly have taken place, and he would 
have been discharged by that Court, not with condemnation, not with 
rebuke, but with honor. . 

Now, as to the rules of evidence applied by the court-martial, | 
think that, if they were overborne by popular impulse, if they were men 
and not gods, if their minds were biased by causes which they could not 
help or prevent, perhaps you would find some signs of it in their pro- 
ceedings. And so, and only for that purpose, I ask you to look into 
the record for the purpose of seeing how they treated’ certain questions 
of evidence which are subject to well-established rules. * * * 

Now, whether these and other similar rulings could have been re- 
viewed or not in a court of law is not the question. There are many 
more of the same sort. ‘They have been carefully digested in a previous 
paper which will be placed before this Board. I only call the attention of 
the Board to them for the purpose of demonstrating, as it seems to 
me, they demonstrate themselves, that the times were not favorable to 
the administration of justice by that Board upon the case and the 
questions that were before them; so I will not trouble the Court with 
any more reference to what may be called internal evidence from the 
record. I only claim from all these circumstances that I have now 
brought to the attention of the Board, that there is good ground for 
saying that the judgment of that court-martial, as a judgment, ought 
not to stand in the way of justice now on any of the questions involved 
in the record; that it does appear that they were not placed in a posi- 
tion that rendered it likely, or, as we think possible, for them to bring 
to bear a clear, undisturbed, unbiased, judicial mind upon the questions 
before them. 

So, too, in regard to the opinion of President Lincoln. There is no 
man in history for whose opinion on a case like this, if he understood 
it, if the facts were before him, I would claim greater weight than for 
that of President Lincoln, and I believe that will be the judgment of 
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the country. You will observe, in the first place, that these errors which 
were committed by the Court, were all involved in the record upon 
which it was his constitutional province to pass; and if he had examined 
that record and then approved the sentence, they would have been 
committed by him also. But we have made it clear that President 
Lincoln did not examine the record, that he could not have examined 
the record, and that he made his decision not upon the evidence, not 
upon any opinion of his on the evidence and the facts in the case, 
but upon the paper that was of a nature to mislead him, prepared by the 
Judge Advocate General under the order requiring a fair and judicial 
revision to be made of the whole evidence, but which unfortunately 
sets forth, only parts of the evidence, as it appears to us, in a cruel and 
vindictive spirit, and in a way calculated only to prejudice and poison 
the mind of the reader against General Porter, and against the truth. 
The great pressure of his overwhelming official duties, in that crisis 
of our country’s fate, left the President no time to examine the record, 
and compelled him to rely, as he had a right to rely, upon what he 
believed to be a fair, judicial review of the evidence, but which was in 
fact the one-sided and embittered statement of an advocate determined 
upon the ruin of the accused. We proved that by Governor Newell, 
because President Lincoln told him so. When application was being 
made to President Lincoln for relief on the part of General Porter, he 
said to the governor, in substance, that he had not been able to read 
the record. Do not the dates demonstrate, with equal clearness, that he 
had not, and could not have done so? The judgment and sentence 
were pronounced on Saturday night, the 10th of January. On Monday 
morning the order was made by the President—this order requiring 
the revision for the advice and determination of the mind of the Presi- 
dent, to be made by Judge Advocate General Holt. Yes, on the 12th, 
one day prior to the proceedings having been forwarded to the Secre- 
tary of War for transmission, under the law, to the president. So that 
the proceedings were not in the President’s hands before they went to 
Judge Advocate Holt, or before the 19th, when his pretended review 
bears date. For, on the 19th, comes that extraordinary paper, which has 
been sufficiently reviewed and exposéd by Mr. Bullitt, a paper calculated, 
not to lead the President to the knowledege of the facts, but to lead 
him away from the knowledege of the real facts; and on that 
he based his judgment approving the action of the court-martial. I 
have said before, that we were much obliged to the Recorder for 
calling many a witness that we did not know of, and could not have 
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obtained. He calls a son of President Lincoln; and if there was any 
doubt before about how much and what sort of weight ought to be 
given to the opinion of the President, it is terminated by the evidence. 
Is it not? What does he say? He was then a young man of 19 or 20, 
and his father was in the habit of talking with him confidentially. One 
day he found his father reading or meditating on the Porter case; and 
the President produced to him, what? Why, that despatch of General 
Porter to Gerferals King and McDowell in the latter part of the 29th 
of August, indicating an intention to withdraw to Manassas, in accord- 
ance with the injunctions contained in the joint order of General Pope. 
Where did he find that? Why, it was set forth in full in the opinion, 
in the paper, prepared by Judge Advocate General Holt. The whole 
fact of the retreat was there; and that was all the retreat there was; 
and we shall find that, instead of being a censurable purpose, it was 
altogether praiseworthy under the circumstances as now known, and 
the facts out of which it arose. But the President was led to believe, be- 
cause it is so stated in that paper of Judge Advocate General Holt that 
there was no doubt that General Porter carried out, and acted upon the 
intention declared in that letter, and did retreat, believing that the rest 
of the army was standing its ground against destructive odds. It was 
in this false. belief that the President evidently spoke. Now, we know, 
if we know anything, that the despatch to Generals McDowell and King, 
meant nothing of the sort, and that there was no retreat. Then what 
did President Lincoln say? And this shows exactly what I have said be- 
fore, as to the discrepancy between the guilt imputed, and the punish- 
ment awarded. Why, President Lincoln said that if that was true,— 
if all those malignant statements and those perversions of testimony 
so insidiously set forth, in the paper of Judge Holt were true,— 
that it would not have been too much or too severe a sentence if General 
Porter had been condemned. to be shot. So, when you examine that 
opinion and find the basis of it, you will see, that as applied to the 
facts and circumstances now before the Court, it is no more pertinent 
than if it were in reference to the case of some other officer in some 
other war. But the striking point in Robert Lincoln’s testimony as 
compared with Governor Newell’s, is this. The two together show 
how completely the mind of the President in regard to the case had 
been changed before his death, and how from being satisfied, and more 
than satisfied, with the condemnation of Porter, he had come by a 
knowledge of the actual facts, to the conviction that in justice he was 
entitled to a new trial. 
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Tue CuHarces AGAINST GENERAL PoRTER 


Let me now take up, very briefly, these several charges. I propose 
to consider them in their order, because there is some confusion likely 
to creep into the case, if they are considered otherwise, as the learned 
Recorder has seen fit to treat them. In respect to the transactions of 
the 29th, he jumbled up the consideration of all the charges, irrespec- 
tive of the article of war, under which they are drawn. It may be 
that an officer is guilty of disobedience and yet is not guilty of the 
heinous crime of misbehavior in the face of the enemy; running away 
for the purpose of abandoning the capital of his country to a rebel 
host, and on the other hand the accused party might be not guilty 
of disobedience, and yet guilty of misbehavior before the enemy. So 
it seems to me that accuracy of judgment can only be preserved by 
treating of the distinct charges in the order in which they are arranged. 

In respect to the first charge, the alleged disobedience by General 
Porter, of the order of the 27th. I will first read the charge, and 
then offer a very few observations about it. 


CHARGE 18T, SPECIFICATION 1ST, DISOBEDIENCH OF 6:30 P. M. ORDER 


Charge ist.—Violation of the 9th Article of War. 

Specification 1st—ZIn this, that the said Major-General Fitz John Porter, 
of the volunteers of the United States, having received a lawful order, on or 
about the 27th August, 1862, while at or near Warrenton Junction, in Vir- 
ginia, from Major-General John Pope, his superior and commanding officer, 
in the following figures and letters, to wit: 

Headquarters Army of Virginia, 
Bristoe Station, August 27, 1862, 6:30 p. m. 

General.—The Major-General commanding directs that you start at one 
o’clock to-night, and come forward with your whole corps, or such part of it 
as iS with you, so as to be here by daylight to-morrow morning. Hooker 
has had a very severe action with the enemy, with a loss of about three hun- 
dred killed and wounded. The enemy has been driven back, but is retiring 
along the railroad. We must drive him from Manassas and clear the coun- 
try between that place and Gainesville, where McDowell is. If Morell has 
not joined you, send word to him to push forward immediately, also send 
word to Banks to hurry forward with all speed to take your place at War- 
renton Junction. It is necessary, on all accounts that you should be here 
by daylight. 

I send an officer with this despatch, who will conduct you to this place. 
Be sure to send word to Banks, who is on the road from Fayetteville, prob- 
ably in the direction of Bealton. Say to Banks also, that he had best run 
back the railroad trains to this side of Cedar Run. If he is not with you, 
write him to that effect. 

By command of Major-General Pope. 

George D. Ruggles, Colonel and Chief of Staff. 
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Major-General F. J. Porter, Warrenton Junction: 

P. S—If Banks is not at Warrenton Junction, leave a regiment of infantry 
and two pieces of artillery, as a guard, till he comes up, with instructions 
to follow you immediately. If Banks is not at the Junction, instruct Colonel 
Cleary to run the trains back to this side of Cedar Run, and post a regiment 
and section of artillery with it. 

By command of Major-General: Pope. 

George D. Ruggles, Colonel and Chief of Staff. 
did then and there disobey the said order, being at the time in the 
face of the enemy. This, at or near Warrenton, in the State of Virginia, on 
or about the 28th of August, 1862. - 


The ground has been very fully gone over on our side, and it would 
be only imposing upon the good nature of the Board, if I should de- 
tain it very long. In the first place your attention has been called 
to the comparatively trifling nature of the charge—I mean as com- 
pared with the gross magnitude of those in respect to the 29th. It 
all depends upon what we believe to be an immaterial variance, utterly 
immaterial, of two hours in the time of starting on the march on the 
night of the 27th. Without any regard to discretion, to judgment, 
to reasons that existed to the contrary, without any regard to the cir- 
cumstances of the case, the learned Recorder asks in the most de- 
flant manner, “Was he not ordered to march at one o'clock? He 
was. Did he march until three? He did not. Is he guilty? Guilty.” 
Well, if that is the way to dispose of the charge there is no use of exam- 
ining it. There is no use of a trial. He was ordered to start at one, 
he did not start until three. And the Board will observe that the 
same case might be made, if instead of being two hours it was one 
hour, or half an hour, or quarter of an hour. If a court-martial can 
convict an officer and dismiss him from the service for a variation of 
two hours from the time at which he was ordered to march without 
the least regard to the circumstances they can just as well do so, by 
the same summary method, for a delay of fifteen minutes. 

The learned Recorder made one suggestion in this connection that 
rather galled me. Even on the court-martial there was a decent re- 
gard paid to the feelings of the accused. ‘The forms of courtesy at 
least were adhered to. But the learned Recorder in his opening ar- 
gument has suggested that this change of two hours on the night of 
the 27th was made by General Porter, in the hope that those two 
hours would bring a change of commanders, from Pope to McClellan. 
I do not think such a suggestion as that is worthy of this Board, or 
of a component member of it. Now, that I am upon that subject, 
let me say also this; that the observations that he made this morning, 
imputing a lack of personal integrity to General Porter are as gra- 
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tuitous as they are offensive. I do not think he would have made 
that after deliberation; nobody ever made any such suggestion be- 
fore, as that General Porter wilfully stated falsehoods in his despatches, 
a charge distinctly made by the Recorder this morning. ‘That was 
not the charge on which he was being tried by the court-martial or 
re-tried here. I shall not make any more observations about these 
insinuations in the further progress of the discussion, except to re- 
peat once for all that they were very uncalled for and very painful 
to the feelings of the petitioner and his counsel. 

As to this order of the 27th. I say, although the complaint was a 
trivial one, although nothing came of it, and there was no delay result- 
ing, although, as I suppose, it was merely thrown in as a make-weight 
on the subsequent and greater charges, still General Porter is bound 
to explain it and justify it. We ask nothing that shall loosen the 
bands of discipline or impair the cardinal rules of the military service 
as to implicit obedience to orders. We claim implicit obedience, and 
we claim intelligent obedience; we claim actual and not fictitious and 
pretended obedience; we claim that a corps commander should act, and 
that General Porter did act, not like a machine set in motion by an order 
which he was not to read or interpret, but that he was an intelligent 
instrument of the dignity of a corps commander, invested with the 
functions which the military law imputes to that high grade of service. 
Now, what is the nature of the question? It is not, as it seems to me, 
whether he was ordered to start at one and did not start until three. 
I cannot think that that is the question. If it is, all the labor, talk, and 
study that has been devoted to it has been thrown away. 

The question, it seems to me, is one of intent. Was his failure to 
march until three, an act of intended disobedience and disregard of the 
order, or was it a decision justifiably arrived at by him in good faith, 
in the exercise of his duties and his responsibilities as a corps com- 
mander, ten miles from his chief who gave it, and receiving it under 
circumstances which could not be known to General Pope, who gave it? 
If you establish the affirmative of the latter question, we claim that 
General Porter is completely exonerated from this charge. The Re- 
corder has said that General Porter has no right to set up his will against 
that of the commanding general. Well, so we say: We say he did not 
set up his will, that he did not assume or pretend to set up his will. His 
will, his impulse, was to obey the order strictly and to the minute; but 
his judgment, which he was at liberty to exercise, which he was bound 
to exercise, required him not to move until the near approach of day, 
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In the first place, in regard to this order, I make one observation, and 
that is, that whatever may be the duties of corps commanders in the 
interpretation and execution of orders, they have a right to expect that 
all orders that are sent to them by their chiefs at a distance, shall be 
both intelligible and possible of execution—I mean possible within the, 
view of the sender. Now, was this such an order? Although the 
Board are perfectly familiar with the order and the objects expressed 
upon its face, I will read it once more. 

I want to ask whether you think that General Pope thought it was 
possible of exact execution when he gave the order. Because, if he did 
not, the rule of discretion conceded by the Judge Advocate and con- 
ceded by the learned Recorder comes in. Applying the test of the 
Napoleonic rule in respect to obedience and discretion, as to orders 
given by a commander at a distance, it is contended by both of those 
learned legal authorities that there is no discretion as to the end, 
although there may be a discretion as to the means. ‘The rule is as 
follows: 

A military order exacts passive obedience only when it is given by a su- 
perior who is present on the spot, at the moment when he gives it. Having 


then knowledge of the state of things, he can listen to the objections and 
give the necessary explanations to him who should execute. the order. 


The prosecution in that view, says that this order was to get to 
Bristoe by daylight, and if he could get to Bristoe by daylight by start- 
ing at some other hour than one o’clock, all right, no offence given or 
taken in changing the hour of starting; but there is no discretion as to 
the end. Well, suppose you have a written order of which the sender 
does not believe the end was possible; suppose General Pope orders 
General Porter to march from Warrenton Junction at one o’clock, so 
as to get there at daylight, when he knows it is not possible for him to 
get there at daylight, or when he has fair reason to believe that it is not 
possible for him to get there at daylight, and that General Porter on re- 
ceiving it knows that, how does that affect the application of the rule as 
to discretion, if there is such a rule? It removes the end altogether, does 
it not? If the commanding general orders a corps commander to march 
at one to reach a certain place by daylight, knowing that he cannot do it, 
even by starting at one, what is the next conclusion? How is it to be 
construed? Why, it is to get there with all practicable speed, is it not? 
Now, I want to ask the Board whether they believe that General Pope, 
when he said start at one a. m., and get to Bristoe at daylight, thought 
Porter could do so. That is an important question. If General Pope 
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had honored us with his presence, we could have found out from the 
best authority. But when he stood at his post in Kansas, and said he 
would not come upon a request, but would come upon a subpoena, and 
then when he was subpoenaed said he would not come at all, and defied 
the summons of this Board, we have a right still to explore the case for 
his motives and his knowledge. And, fortunately, we are not without 
the means of ascertaining them. It so happens, that General Pope had 
gone over this very road from Warrenton Junction to Bristoe that 
afternoon, starting in the latter part of the afternoon and getting there 
early in the evening, and he knew something about the condition of the 
road. He did not know how it was after the wagon trains had closed 
up behind him, but he knew something about the distance and the con- 
dition of the road, as it was when he went over it. He was accompa- 
nied by two very intelligent and distinguished officers. He went alone 
with those few personal attendants, on horseback, and it took him a 
good while to go; I do not know how long, but more hours than he 
allowed to this army corps to go in the middle of the darkest night and 
get there at daylight. Having got there, he sends an order for this 
army corps to start at one, saying that it was necessary for them to be 
there at daylight. Now, what I say is, in the voluntary absence of 
Gen’l Pope, if you have the judgment of two equally competent persons, 
who were with him when this order was issued, and who accompanied 
him on that journey, you have, I think, a pretty fair means of testing 
whether Gen’l Pope thought it was a practicable or possible order. I 
refer to the evidence of Gen’l Ruggles and Gen’l McKeever, to both 
of which I shall ask permission to call the attention of the Court. 
[Mr. Choate then quoted from the record. | 

Now, does not that satisfactorily establish that General Pope, when 
he gave that order, could not himself have deemed that it was prac- 
ticable to obey it? Ifso, what becomes of this rule, urged by the Judge 
Advocate and by the Recorder, that the corps commander, in such a 
case, has no discretion as to the end. ‘There is no end if the end is 
impossible, except the end indicated by the order as the object of calling 
the army corps over the road. As it has been pressed against General 
Porter, we have considered whether it was possible. But, further, 
was it quite fair and honest? It was pressed upon the attention of 
the President, you will recollect ;—and the Court seems to have been 
imposed upon, to believe—that the immediate occasion of giving this 
order, was, because after the fight with Ewell in the afternoon, it was 
found that Hooker had got out of ammunition; and Porter having 
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had 


ammunition, that was the reason for sending for his corps to come up; 
and also, because of an anticipated attack in the morning by the return- 
ing enemy. Both those considerations were urged upon the President, 
in.the review by the Judge Advocate, and he was led to believe, as 
I understand, that that being the purpose for which the order was sent, 
was the reason for its urgency, as made known to the court-martial. 
Well, now, if those were the purposes, would not it have been fair to 
put them in the order? If General Porter was afterwards to be tried 
and convicted for not obeying an order, the urgency of which was that 
they were out of ammunition and expected an immediate attack, would 
it not have been fair to put one or both of those reasons in the order? 


PRETENDED REASONS FOR THE ORDER 


Let us see now how this matter about the ammunition and the an- 
ticipated attack stands. General Pope made a report of September 3d, 
which has been put in evidence, but not yet called to the attention of 
the Court, and it is to be found in this Board record, on page 1115. In 
that was the first suggestion that this order was sent on one of those 
accounts. ‘There it is stated in this way, on page 1116: 


The unfortunate oversight of not bringing more than forty rounds of am- 
munition, became at once alarming. At night-fall, Hooker had but about 
five rounds to the man left. As soon as I learned this I sent back orders to - 
Fitz John Porter to march with his corps at one o’clock that night, so as to 
be with Hooker at day-light in the morning. 


He does not say anything about any anticipated attack in the morning. 
But, he afterwards, January 27th, ’63, made what is called his official 
report; and there both these circumstances for the first time appear. 
There, at page 18, he puts it in this way: 

Thinking it altogether likely that Jackson would mass his whole force 
and attempt to turn our right at Bristoe Station, and knowing that Hooker, 
for want of ammunition, was in little condition to make long resistance, I 
sent back orders to General Porter, about dark of the 27th, to move forward 


at one o’clock in the night, and report to me at Bristoe, by day-light, in the 
morning. 


You will observe that the order says nothing about either of these 
matters. The order describes a very different state of things, and of 
purposes. After giving directions to come, and referring to the fight 
that Hooker has had, the order says: 


The enemy has been driven back, and is retiring along the railroad; we 
must drive him from Manassas and clear the country between that place and 
Gainesville, where McDowell is. 
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And these are the only purposes expressed in the order; nothing 
about ammunition, nothing about an anticipated attack—and for two 
reasons—first, he did not know when he sent the order that they were 
out of ammunition; and second, he had no reason for anticipating an 
attack, because he thought the rebels were retreating, and wanted Porter 
there to pursue them. Now, the Recorder says that General Pope 
and General Heintzelman, and all the witnesses prove, that Pope knew, 
when he gave the order, that Hooker was short of ammunition. I take 
direct issue with that statement, and say that they do not; that they 
prove just the contrary; that they prove that General Pope did 
not know of the ammunition being short, and did not know of the 
anticipated attack when he wrote this order. The order is dated 6:30 
p. m., which is sunset; an hour after that it is dark. General Ruggles, 
in his testimony before this Board, says, he wrote the order and dis- 
patched it before reaching Bristoe, where Pope arrived at dark, and 
then, and not till then, could he have received any report of lack of 
ammunition on the part of Hooker. General Pope, on page 12 of the 
court-martial record, says: “Just at dark.” 

Very precise; this is his sworn statement: 

“Just at dark Hooker sent me word, and General Heintzelman also 
reported to me, that he, Hooker, was almostly entirely out of ammu- 
nition, having but five rounds to a man left.” 

* * * =% + * % * * a 

At 6:05 a. m. 28th, General Pope sent Porter a note stating that 
Hooker was out of ammunition, and he desired Porter to hasten for- 
ward. ‘This note appears for the first time before this Board at Gov- 
ernor’s Island, and is brought forward by General Porter to prove that 
General Pope had previously sent no such notice of lack of ammunition 
to Porter. This note was never received by Porter. It was pub- 
lished and found for the first time in a pamphlet published by General 
Roberts, in 1862. It is now found in General Pope’s despatch book 
here before you, and dragged out by us. Now, is it fair for the Re- 
corder to assert that Pope knew at 6:30 p. m. 27th, that Hooker was 
out of ammunition, and the sending that order to Porter was prompted 
in part by that knowledge? 

Thus, you have all the facts and circumstances; and you have the 
time when Hooker communicated to Pope, and it was just at dark. 
There is not a particle of evidence in the case varying it from that. 
Writing his order to General Porter at 6:30 he does not say a word 
about ammunition because he knew nothing about it; and yet, in his 
report and on the ttial, and before the President, it was imputed to 
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General Porter that this order was based upon the urgency of a want 
of ammunition known to General Pope at the time he sent it. 


PoRTER’S INTERPRETATION OF THE ORDER AND ACTION UNDER IT 


The first thing in considering the action of General Porter under 
this order, as it seems to me, is to inquire how it must have been con- 
sidered by him when he received it. It was brought by Captain Drake 
DeKay, whose evidence was taken on the court-martial. Now, what is 
the fact about Drake DeKay’s arrival with the order, and how did he 
come? He came alone; he came on horseback with this order, which 
is regarded all around as one of great urgency, and he came as fast 
as he could, did he not? I suppose so. He claims so. Now, what 
time did he get there? The learned Recorder thinks he got there about 
9 o'clock. But General Pope, in his report of the 3d of September, 
states the exact hour. He says: 

“The distance was only nine miles, and he (Porter) received the 
dispatch at 9:50 o’clock.” 

It is said that General Porter did not know very much about the 
road. Didn’t he? He knew that there was an aide bound to make all 
possible speed, coming alone on horseback over the road, starting at 6:30, 
that is with the advantage of the last hour of daylight, and it took him 
three hours and twenty minutes, which was twenty minutes more than 
General Pope proposed by the order to allow an army corps to go the 
same distance over the same road, in the darkness of midnight, afoot. 
Did not General Porter know anything about the condition of the road? 
Was not the first thing, that necessarily came to his mind, the imprac- 
ticability of exactly executing the order? It seems to me that is beyond 
all question. What else came with it? Why, DeKay complained that 
the road was obstructed, and of the great difficulty he had had in get- 
ting through. Now, if he had had great difficulty in getting through 
alone on horseback, because of the obstructions of the road, General 
Porter at once saw that to an army corps going without any light what- 
ever on foot, and with their artillery as they were required, it was an 
impossible order. What was his first impulse? ‘There is a great deal 
of talk about animus in this case. ‘The first words that an officer utters 
when he receives an order have a very strong bearing upon the ques- 
tion of animus. He says, this order must be obeyed; General Pope 
who gives it knows what he wants. Let us start at once! ‘To whom 
does he say that? To his division commanders; all men of character 
and unquestioned loyalty and integrity, Morell, Butterfield and Sykes. 
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Some criticism is made as to the manner of the petitioner, whether he 
read the order aloud, or whether he handed it to each one of them, 
or whether they knew its entire contents. But General Butterfield says 
he handed it to Sykes or Morell; and I think General Warren says 
the same thing. And Mr. DeKay says, that they discussed the sub- 
ject matter ; he told them what had happened, and that he was sent to 
guide them back. 

Now comes the question of discretion. These division commanders, 
all three of them instantly united in a common protest against starting 
at one o’clock. And on what ground? Because of the jaded condition 
of their troops, taken in connection with the impenetrable darkness of 
the night, for it was impenetrable at that time, and the blocked con- 
dition of the road, it being absolutely blocked up with wagons. Wagons 
had been rolling through there all day on the retreat to Alexandria, 
as specified in the orders of General Pope, which I will presently read 
to you. Now, it seems to me that the question which is presented in 
a military sense (and on that I speak with infinite distrust), is this: 
When the division commanders who are charged with the responsibility 
for the welfare and condition of the troops and the performance of 
a march, unite in such a protest on such ground, ought their protest 
to be taken into consideration? ‘There is the test of the guilt or in- 
nocence—of the alleged disobedience. Ought such a protest to be 
taken into consideration? Well, General Porter thought it ought. 
And if it ought, who is to consider it? Who is to say, whether in 
view of the jaded condition of the troops, or some of them, and of 
the infinite darkness of the night, and of the absolute blockade of the 
road, who is to pass upon that question, or is it not to be passed upon 
at all? Is it to be considered, and if it is to be considered, who is 
to consider it? General Pope, who gave the order, cannot consider 
it; he is ten miles away, and does not know these circumstances. If 
you answer the question, yes, that it is to be considered, the whole 
question of disobedience passes away, for General Porter is the only 
man left to consider it; the rules of war place him there as the substi- 
tute of General Pope. That is the way it appears to me. You will 
observe that while it is an absolute and peremptory order, if you please, 
to start at one and get there by daylight, yet it gave the reasons why 
his presence with his corps was wanted. On this question of whether 
he ought to consider the protest of his division commanders in view 
of the terms of the order, what the order says as to what he was wanted 
for, as it seems to me, comes in; 
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“The enemy has been driven back; but is retiring along the rail- 
road. We must drive him from Manassas, and clear the country be- 
‘tween that place and Gainesville, where McDowell is.” 

He was wanted, then, to be there, not at daylight—not at all; Gen- 
eral Pope, as we have seen, never could have suspected it possible for 
him to be there at daylight; he was wanted as early as he could get 
there in the morning to pursue the retreating rebels, and sweep the 
country between Manassas and Gainesville. 

Now, was it the thing, in a military point of view, for a corps com- 
mander so situated, receiving such a protest on such a ground from 
his. division commanders—was it right for him to take the protest and 
the circumstances into consideration, in view of what he was wanted at 
Bristoe for? Well, we submit that it was. We submit that just that 
protest, on just those grounds, raised the question, whether he could 
be there so as to fulfill the purposes for which the order said he was 
wanted—not his own ideas, not his own purposes, but General Pope’s 
statement of what he was wanted for. If you find first, that it was 
right for him to exercise that judgment; second, that he exercised it 
in good faith; and third, that he exercised it on fair and reasonable 
grounds and knowledge, he must stand acquitted. It does not seem 
to me that there can be the least doubt, regarding it as a question of 
law or military science, or common sense. I suppose that in your 
profession, as in ours, great questions of law, and great questions of 
military duty, alike depend upon the dictates of common sense, and 
are governed by them. 

Now look at the ground of protest as bearing upon the objects of 
the order, as stated in the order. What kind of obedience did it call 
for? Did it call for General Porter to plunge his corps into the abso- 
lute darkness of midnight, at one o’clock, and throw them into inex- 
tricable confusion, and set them floundering about in camp, or at the 
first run, so that they could not be extricated until after daylight, and 
so that they could not start on the road until long after they had 
broken camp. I suppose that it called for an effectual, serviceable 
obedience. That is what common sense dictates. That is what we 
suppose military laws and regulations require. General Porter heard 
the protest. What did he know that General Pope did not know? 
Well, he knew the condition of the road as Drake DeKay, the mes- 
senger, found it. He knew the condition of the road, as his officers 
knew it; as his aides-de-camp, Captains Monteith and McQuade, who 
had been sent out for the purpose, had reported to him. And then, 
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as to the condition of the troops. General Pope had not made any 
inquiries about that; there is not the least scintilla of evidence in the 
case, that he had any knowledge whatever about it. Well, these troops 
that had been making day and night marches all the way from Acquia 
creek—their condition is not to be tested by a question of how many 
hours and minutes they had been in camp that day, or that night, but 
upon the knowledge and honest judgment of their direct and immediate 
commanders, exercised in good faith, as to their condition. The Re- 
corder says, that the direction of the order was, that Sykes should come 
alone. That was not so. Sykes was not to come alone. Nobody 
was to come alone; if Morell was not there, Sykes was to come alone; 
but if Morell and Sykes were together there, as the proofs show that 
they were, then the order is imperative—“The Major-General com- 
manding directs that you start at one o’clock to-night, and come for- 
ward with your whole corps.” 


THE CONDITION OF THE RoapD 


Briefly, as to the condition of the road. The evidence on this sub- 
ject is very full. So fully has it been developed that I will not refer 
to it. I understand the substance of the evidence to be, that there 
were between 2,000 and 3,000 army wagons upon the ten miles of 
road. In one respect it will be seen that this case differs from its 
attitude before the former court upon this question; the Government 
has abandoned the pretence, that he could have gone along the rail-’ 
road, because, I suppose under the evidence of McKeever and Ruggles, 
the Recorder thought it was idle to make any such claim as was claimed 
before. Well, then, it was a common dirt road, and not a turn-pike; 
running partly through the woods, and blocked up with 2,000 or 
3,000 army wagons, which, if stretched out one by one, would occupy 
24 miles in length; and if they were doubled up it is very difficult to 
say how even a horseman could get through without the greatest 
difficulty, as Drake DeKay found when he undertook to come alone. 


DARKNESS OF THE NIGHT 


The character of the night also has been pretty amply developed. If 
ever there was a dark night, it appears to me, from the evidence, that 
this of the 27th of August, 1862, was it. They say that there were 
other marches that night. Yes; there were. ‘There was the march of 
King’s division. I should think a dozen privates had been brought 
here from Gibbon’s brigade, King’s division, to say how they marched 
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that night. Do you recollect the evidence of General Patrick and 
General Gibbon about it? They were terminating a march that night, 
floundering and straggling along, going into bivouac at 10 or 11 o’clock. 
The evidence of General Patrick, is that he had to stretch a line of men 
across the road, in order that the troops might be stopped as they came 
along and tufned aside, for it was not possible for them otherwise, to 
see that those in advance had stopped. Then it is said that Lieutenant 
Brooke made a ride from Pope’s head-quarters to Greenwich, with a 
troop of sixteen men, to carry an order to General Kearney and another 
to Reno. Yes; he did. How did he doit? Riding on an unobstructed 
road it took him three hours and ten minutes to go four and a half 
miles. There is also another very significant piece of evidence in the 
case, because it is the testimony of one of the main witnesses for the 
government; Lieutenant-Colonel T. C. H. Smith went out on a scout, 
as he calls it, and he made five miles between one o’clock and six 
o'clock. He says he was scouting for rebels, but I don’t think he was. 
I think he was scouting for General Porter; for he says that he came 
around soon after day-light or about six o’clock, at a distance of two 
or three miles from Bristoe, whence he had started; and then and 
there saw the head of the column come up, with General Porter at the 
head. Colonel Smith was, as you know, one of the most malignant 
of witnesses against General Porter. But he confessed that there 
was that night, beginning at 9 o’clock or thereabouts, and extending until 
11 or 12 o’clock, a storm of darkness that exceeded anything he had 
ever witnessed; the darkness was absolute; he could not see his hands 
before his eyes; what eyes he has the Board know; because it was 
those marvellous optics that saw treason lurking in the eye of General 
Porter, on the next day, the 28th of August. The darkness, accord- 
ing to him, was total. He says it is true, that at one o’clock, when he 
started out, it was not so dark; that he could see the forms of the 
houses and fences in Bristoe; but he forgot to add what we called 
out from him on further examination, that the light of the fire at 
Manassas that was made by Jackson burning our ham and bacon and 
flour in such immense quantities was still perceptible, but even that 
light was extinguished by the Cimmerian darkness of the storm be- 
tween nine and twelve o’clock. Now, there is something singular 
about this. When General Porter was called upon to act upon this 
order, it was right in the middle of the Egyptian darkness of that 
night, as depicted by Lieutenant-Colonel T. C. H. Smith. I do not 
think the Recorder had ever considered that when he pretended there 
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was not any new evidence in the case on the subject of the darkness 
of the night. 

Another suggestion was made by the learned Recorder. I must 
admit that it would be unfair to ask any lawyer or military man to 
charge his mind with all the proof in this case. It is not possible. No 
man’s skull is large enough to carry it all, and, therefore, I do not 
blame the Recorder for forgetting it. But he would not have asked 
the question that he did ask if he had remembered the evidence. He 
asks, why did not General Porter send back word to General Pope that 
he was not going to start until daylight, and his reasons for not start- 
ing? Well, the answer is, he did. After a lapse of sixteen years, 
when we have such an infinite variety of facts brought out with such 
perfect clearness, it is one of our grievances, that we still lack four 
things, four links in the perfect chain of proof, I refer to the failure 
of General Pope to produce the three despatches which he received 
on the 29th from General Porter, and the despatch that he received on 
this night of the 27th, when’General Porter, at the close of the delibera- 
tions of his council of war sent a written message by special mes- 
senger to General Pope, declaring that he could not start, and why 
he could not start, at one o’clock, the hour mentioned in the order, and 
when he was going to start. That is so important that I want to call 
the attention of the Board to the evidence on the subject. General 
Pope, at page 13 of the court-martial record, testified as follows: 

Q. Did he at that time, or at any time before his arrival, explain to you 
the reason why he did not obey the order? 

A. He wrote me a note, which I received, I think, in the morning of the 
28th, very early in the morning, perhaps a little before daylight. I am not \ 
quite sure about the time. The note I have mislaid. I can give the substance 


of it. I remember the reasons given by General Porter. If it is necessary 
to state them I can do so. 


And on page 27: 


On the contrary, from a note that I had received from him, I did not wn- 
derstand that he would march until daylight in the morning. 

Q. Have you, sir, in your possession, or can you readily find in this city 
that note? 

A. I cannot, as I stated in my evidence yesterday. As the same statements 
contained in the note were made to my aide-de-camp, if other testimony on 
the subject is necessary it can be got from him. 

Q. When you received the note which, according to your recollection, 
stated that he would be unable to march, or would not march, until daylight, 
will you state at what hour you received it? 

A. I think that, in my testimony, I stated that it was quite late in the 
night. I do not remember exactly the hour; I think towards morning—to- 
wards daylight; perhaps a little before that. 
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Q. Did you take any steps, by message, or order, in another form, to the 
accused to expedite his march? 

A. I sent back several officers to try and see General Porter and request 
him to hurry up. 


Now, he sent back several officers, because of the answer he re- 
ceived from General Porter. He also says that this note expressed 
the reasons of the change in the execution of the order. We do not 
accept General Pope’s statement that he mislaid this order. He had 
no right to mislay it. If he mislaid it he should have found it. It is 
not for the general commanding an army to come into Court and say 
that he has mislaid or destroyed his despatches when he is seeking the 
condemnation of an officer in respect to matters which would be ex- 
plained if those despatches were produced. General Ruggles has 
testified that when he ceased to be chief of staff of General Pope, 
on leaving Washington at the end of that campaign, General Pope 
required him to hand over all his despatches, which he did; and he 
says all were preserved. General Smith, who was aide-de-camp to 
General Pope, in the same capacity, testified as positively that he handed 
over to General Pope all the despatches that he had had. ‘The learned 
Recorder has quoted a good deal of Latin. I will give him a sentence: 
“Omnia presumuntur contra spoliatorem,” a favorite maxim of law, 
‘that all things are to be prestimed against the destroyer of evidence. 
There never was a more outrageous pretence or claim made than this, 
to condemn General Porter for disobedience to an order, and for not 
explaining the nature of his reasons for that disobedience when the 
commander has destroyed or mislaid the note which he received, stating 
why the order could not be obeyed. 

I say there was no delay, no time lost. But suppose that instead 
of this intelligent obedience and this rational exercise of the functions 
of a corps commander, having in view the carrying out of the expressed 
purposes of the order in the best way in which they could be accom- 
plished, he had floundered out at one o’clock as the order required, 
knowing that he could not, by so doing, get there at daylight in this 
darkness, as described by Colonel Smith, that they had been involved 
in the inextricable confusion incident to such starting, and instead of 
getting to Broad Run, with the head of the column, at eight o'clock, 
as did happen, the corps had been delayed so that the head of the 
column did not get there until ten or eleven o’clock; he would have 
appeared to obey the order and he would not have obeyed it. Would 
not he have been culpable? I am not competent to answer the ques- 
tion. I put it to you as military men; would not he be blamable for 
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making a pretended obedience to the order, and not a real and intelligent 
obedience, if it had resulted in a delay that had thwarted the objects 
of the order as indicated on its face. 

The Recorder has referred ‘to certain worthless evidence on this 
subject, of one Buchanan. Buchanan says, that he was in front of 
Porter’s headquarters at 3 o’clock and there were no signs of life, till 
after break of day, and that he waited there and saw nothing of Porter 
till after sunrise; but it turns out from the evidence of Locke and 
Monteith, who were in personal contact with Porter, that General 
Porter was already out upon the road endeavoring to clear it to ex- 
pedite that march in the dark. Then Solomon Thomas, corporal 
Thomas, who is always brought in when the Recorder don’t know 
whom else to appeal to—he is brought in to say that they did not start 
as soon as they should; but it turns out on his cross-examination that 
he says they did start at one o’clock a. m., and did not get to Bristoe 
until two o’clock the next afternoon. 

I call the attention of the| Board to another matter, which seems to 
me to be worthy of consideration. 

Several very eminent legal gentlemen have expressed to General 
Porter their views upon this case; and if the Board will permit me, I 
would like to read a short extract from the opinion of Charles O’Conor, 
which seemed to me exceedingly sensible and entitled to the greatest 
consideration, and we will treat it as an offset to the opinion of ‘the 
Recorder. [Quotes Mr. O’Conor’s opinion. ] 

[The Board then, at 6 o’clock, adjourned until tomorrow morning at 
10 o’clock. | 

West Point, January 11, 1879, 10 a. m. 

The Board met pursuant to the foregoing order and adjournment. 

Mr. Choate resumed his argument on behalf of the petitioner as 
follows: 

In reference to the subject of the state of public feeling at the time 
the prosecution of General Porter was initiated, and to the distress 
and excitement, especially of the authorities at Washington, where the 
public feeling culminated, I omitted to read a passage or two from the 
report of General Pope to the committee on the conduct of the war. 
I wish to read this morning from page 166 of that report, where he 
describes the origin of the complaints—I will not say the beginning 
of them, but where they take shape in official form, presented by the 
commanding-general of the Army of Virginia to the authorities at 
Washington. It is in a despatch written by him on the Ist of Septem- 
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ber, at Centreville, and addressed to Major-General Halleck, General- 
in-Chief. He says: 


I think it my duty to call your attention to the unsoldierly and dangerous 
conduct of many brigade and some division commanders of the forces sent 
here from the peninsula. Every word and act, and intention, is discourag- 
ing, and calculated to break down the spirits of the men and produce dis- 
aster. One commander of a corps, who was ordered to march from Manassas 
Junction to join me near Groveton, although he was only five miles distant, 
failed to get up at all—worse still, fell back to Manassas without a fight, 
and in plain hearing, at less than three miles distance, of a furious battle 
which raged all day. It was only in consequence of peremptory orders that 
he joined me next day; one of his brigades, the brigadier general of which 
professed to be looking for his division, absolutely remained all day at Cen- 
treville, in plain view of the battle, and made no attempt to join. What ren- 
ders the whole matter worse, these are both officers of the regular army, who 
do not hold back from ignorance or fear. Their constant talk, indulged in 
publicly and in promiscuous company, is that the Army of the Potomac will 
not fight; that they are demoralized by withdrawal from the peninsula, ete. 
When such example is set by officers of high rank, the influence is very bad 
amongst those in subordinate stations. You have hardly an idea of the 
demoralization among officers of high rank in the Potomac Army, arising in 
all instances from -personal feeling in relation to changes of commander-in- 
chief and others. These men are mere tools or parasites, but their example 
is producing, and must necessarily produce, very disastrous results. You 
should know these things as you alone can stop it. Its source is beyond my 
reach, though its effects are very perceptible and very dangerous. I am en- 
deayoring to do all I can, and will most assuredly put them where they shall 
fight or run away. ; 


Now, to see what effect these words had, (and by and by we shall - 
be able to judge what measure of truth there was in them,) the effect 
appears in the same report at page 189: 


I made my personal camp at Ball’s Crossroads, and on the morning of the 
3d of September, repaired to Washington, with a few officers of my staff, 
and reported in person to the General-in-Chief, the Secretary of War, and 
the President. Each one of these high functionaries received me with great 
cordiality, and expressed in the most decided manner his appreciation of my 
services, and of the conduct of my military operations throughout. 

Great indignation was expressed at the treacherous and unfaithful conduct 
of officers of high rank, who were directly or indirectly connected with these 
operations, and so decided was this feeling, and so determined the purpose 
to execute justice upon them that I was urged to furnish for use to the Gov- 
ernment, immediately, a brief official report of the campaign. So anxious 
were the authorities that this report should be in their possession at once, 
that General Halleck urged me to remain that day in Washington to make 
it out. I told him that my papers, despatches, &c., were at my camp, near 
Bali’s Crossroads. and that IJ could not well make a report without having 
them by me. He still urged me to remain with great persistence, but I 
finally returned to my camp, and proceeded to make out my report. The 
next day it was delivered to General Halleck, but by that time, influences 
of questionable character, and transactions of most unquestionable impropri- 
ety which were well known at the time, had entirely changed the purposes 


FITZ JOHN PORTER CASE 243 


of the authorities. It is not necessary, and perhaps would scarcely be in 
place, for me to recount these things here, and I shall therefore only speak 
of results which followed. The first result was that my report so urgently 
demanded the day before in order that the facts might at once be laid before 
the country and made the basis of such action as justice demanded, it was 
resolved to suppress. The reason for this change of purpose was sufficiently 
apparent. The influences and transactions to which I refer, seemed to the 
authorities to make it essential to the temporary interests of the government, 
that General McClellan should be reassigned to the command, and as a re- 
sult, that the bad faith and bad conduct which the government was so anx- 
ious the day before to expose, should, at least for the present, be overlooked. 


Here we have it clearly stated and confessed by General Pope him- 
self that the alarm and distrust which his despatch of September Ist, 
from Centreville, excited in the mind of the Government at alleged 
treachery and infidelity among the generals of the army of the Potomac 
led directly to the avowed purpose of executing justice upon them, or 
at least, as the event showed, of finding a victim among them, and that 
it was to reports and information to be furnished, in hot haste, by 
General Pope, the author of \the charges, that they looked for material 
upon which to base and conduct a prosecution. If General Porter 
was really innocent, and if those were the motives in which his prosecu- 
tion originated, and which sustained and carried it through to the end, 
then we are not without proof upon the record of the truth of what 
has been so often observed, that General Porter stands in the position 
of a scape-goat for the calamities that had overwhelmed the people and 
the transgressions which had been committed, or which were supposed 
to have been committed, not by him, but by others. And that that 
matter may be tested, I have looked into the original authority to see 
what the real character of the scape-goat was; and for that purpose 
I beg leave to read three or four verses from the 16th chapter of 
Leviticus, where the matter is fully set forth. 


And Aaron shall cast lots upon the two goats; one lot for the Lord, and 
the other lot for the scape-goat. 

And Aaron shall bring the goat upon which the Lord’s lot fell, and offer 
him for a sin offering. 

But the goat on which the lot fell to be the scape-goat, shall be presented 
alive,—which may account for the failure of the court-martial to sentence 
him to be shot,—before the Lord, to make an atonement with him, and to 
let him go for a scape-goat into the wilderness. 

And Aaron shall lay both his hands upon the head of the live goat, and 
confess over him all the iniquities of the children of Israel, and all their 
transgressions in all their sins, putting them upon the head of the goat, and 
shall send him away by the hand of a fit man into the wilderness. 

And the goat shall bear upon him all their iniquities unto a land not in- 
habited; and he shall let go the goat in the wilderness. 

, And he, that let go the goat for the scape-goat, shall wash his clothes, and 
bathe his flesh in water, and afterward come into the camp. 
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Now, who is the Aaron of this dramatic performance may easily be 
conjectured; and how can there be much more doubt as to who fills 
the role of the man who let go the goat for the scape-goat out into 
the wilderness; for it was he who thereby secured the washing of his 
own hands and returned into the camp, by which, I understand, that he 
continued in the military service of the United States. 


OPERATIONS oF AuGcust 29 


Now, we reach the matters of the 29th of August, which I shall 
endeavor to dispose of as briefly as possible. 

‘The situation on the morning of the 29th of August is best displayed 
by the despatches of General Pope, and whatever we can extract from 
those, certainly the Recorder will not object to. The movement of 
that day originated with a despatch from General Pope, at a very 
early hour in the morning, an hour which he is fond of describing as 
the earliest blush of dawn—3 a. m. ‘The situation then was, that 
General Porter was at Bristoe with his corps, where he had been 
directed ‘the day before to wait and rest his troops, their fatigued con- 
dition being recognized by the general in command. General Pope 
had gone on expecting to concentrate his forces, as I understand, at 
Centreville, behind Bull Run, excepting those, which, as he then thought, 
lay between General Jackson and Thoroughfare Gap, consisting of 
McDowell’s and Sigel’s troops. He was of the belief that, if he had 
a fight, it should be, certainly, somewhere between Gainesville and 
Centreville; and I think the despatches will show you that he expected 
to have this fight behind Bull Run. Now, quite a contest has been 
made here as to whether General McDowell disclosed to General 
Porter, that that was the original purpose that morning of the com- 
mander-in-chief, or whether that had been his view on the previous 
day. But, if the despatches of General Pope show you that he ex- 
pected the fight to be at Centreville, which is behind Bull Run, all 
that controversy falls out of the case. He sends, at three o’clock 
in the morning, from his head-quarters near Bull Run, this despatch to 
General Porter: 


General McDowell has intercepted the retreat of Jackson; Sigel is imme- 
diately on the right of McDowell. 


He was in entire unconsciousness of the retreat of McDowell’s force 
from behind Jackson, although it had then actually taken place two 
hours before. 
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Kearney and Hooker march to attack the enemy’s rear at early dawn; 
Major-General Pope directs you to move upon Centreville at the first dawn 
of day, with your whole command, leaving your trains to follow. It is very 
important that you should be here at a very early hour in the morning. A 
severe engagement is likely to take place, (that is, of course, at Centreville.) 
and your presence is necessary. 


The Recorder has laid great stress upon this statement in the des- 
patch, that a severe engagement is likely to take place, and that General 
Porter’s presence was necessary. So do I. But in a different direc- 
tion, I call it to the attention of the Board, as declaring as emphatically 
as words could declare that he expected Porter to be then at Centre- 
ville, for the purpose of taking part in an engagement to be had there. 
That was, undoubtedly, his expectation. The heights of Centreville 
was the place where he might hope, if he could find Jackson there, for 
a successful engagement, as Jackson had McDonnell and Ricketts be- 
hind him. It so appeared, however, that at midnight of the previous 
day, the whole groundwork of the movement contemplated by this 
despatch, without his knowing it, had fallen out; instead of McDowell 
having intercepted the retreat of Jackson, that had failed, and his 
force, as I have said, and as it has been so often said, had moved away, 
leaving the way open behind Jackson, at a time too, when everybody 
knew that the main army of Lee was pressing forward to join him, 
and was coming through Thoroughfare Gap. Now, the Board will 
observe that the suspicion had not yet reached General Pope, and no 
rumor had reached him, that McDowell was not, where this despatch 
places him, behind Jackson, cutting him off from any relief from the 
west. General Porter proceeded with the execution of that order. He 
advanced from Bristoe as soon as could be done after the receipt of 
this order, in the direction of Centreville, and his force arrived at 
Manassas Junction, or Manassas Station, or a little beyond; and 
he, himself, reached Bull Run, or very near Bull Run, where it has 
been testified he found a messenger from General Pope that morning. 

The Recorder has somewhat gratuitously, I think, indicated that 
there was some delay in the execution of this order on the part of 
General Porter. It does not seem to me so, and it is not worth while 
to discuss it. It has been ably and fully discussed by Mr. Maltby. 
I challenge a careful inspection of the record, to bear me out in the 
proposition that this order was faithfully carried out by General Por- 
ter to the best of his ability, and that he was making rapid headway 
to the point to which he was directed, to Centreville, there to take part 
in a severe engagement, expected by General Pope to take place, when 
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the whole movement in that direction was counteracted by the receipt, 
of the next despatch, which turned him to the right about face to go 
back upon the road upon which he had come, and to proceed upon 
Gainesville—the explanation of this being, of course, that General 
Pope, in the meantime, between 3 a. m., when he wrote the despatch, 
which I have already read, and about 8 or 9 o’clock, when he wrote 
this next despatch, which I am about to read, had received news of the 
catastrophe which had taken place by the falling back of McDowell’s 
force from behind Jackson. You will see that General Pope, in those 
six hours, had got from near Bull Run, where his headquarters were 
during the night and at 3 A. m., to Centreville, where this was written, 
probably at about 8 o’clock—from 8 to 9 o’clock. 
Centreville, August 29th, 1862. 

Push forward with your corps and King’s division, which you will take 
with you upon Gainesville, I am following the enemy down the Warrenton 
turnpike. Be expeditious, or we shall lose much. 


John Pope, Major-General Commands 
Major-General Fitz John Porter. 


It is observable that in this order there is no mention of General 
McDowell. The first despatch had stated that McDowell had inter- 
cepted the retreat of Jackson. ‘This despatch, giving a new direction to 
the movements of Porter’s corps, because of the departure of King’s 
force from the turnpike, makes no reference to McDowell, or his great 
army corps, except what is implied in the order to Porter to take 
King’s division with him. Now, the first question is, what was the 
reason of that? The reason is manifest in the conspicuous fact upon 
this record, that McDowell at that moment was lost—lost to the com- 
manding general, lost to the army, lost to all the world, and had been 
lost since 4 o’clock on the afternoon before; and it was necessary that 
King’s division which had fallen back in the immediate neighborhood 
of Manassas Junction, where Porter was, should be put under compe- 
tent command, and it was therefore placed under the command of 
General Porter. The true and touching story of this loss of General 
McDowell is demonstrated by a map which I propose to offer as a part 
of my argument, showing the movements of McDowell personally from 
four o’clock on the afternoon of the 28th, until midnight, or after 
midnight of the 28th, and where he was during that most important 
period, while his troops, in defiance of positive orders, were abandoning 
the very key of the Federal position, and throwing away the only 
chance of the capture of Jackson. His testimony is, that before the 
fight, on the turnpike between King’s division and Ewell’s on the 
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evening of the 28th, being evidently in a state of great anxiety in con- 
sequence of the situation, he went in search of General Pope, and he 
went for the reason that he was better informed as to the situation 
than General Pope, and that General Pope would be benefited by a 
little conversation with him. That, I believe, is his exact language. 
He started out at 4 o'clock from a place on the turnpike a little west 
of where the fight of the 28th was; and he made this remarkable ride 
which will rank in history with Sheridan’s ride, although under different 
circumstances. 

[The map was here explained to the Board.] 

Thus the temporary disappearance of General McDowell is the 
obvious reason for this order to put his troops under the command of 
General Porter. 

Now, the immediate military object of this order is one upon which 
I take issue with the Recorder. The Recorder says, that the intent 
was to get this force of King’s division, which had retreated from the 
turnpike, increased by Porter’s corps to which it was now added, back 
to the very place of the battle of the night before between King and 
Ewell’s force, which we will suppose to be Gibbon’s woods, a very 
familiar ground to us now through the map, and on the pike just west 
of Groveton. Well, I do not know what military object there could 
have been in getting them back there, if he wished to retrieve the 
position that had been lost the night before by their retreat, because 
the enemy were then understood by everybody to be in possession of 
that battleground, from which our forces had retreated. No; the 
object of the order is evident to everybody. As has been asserted 
here, on our part, and as has always been asserted by General Porter— 
you will find it in his preliminary statement—it was to get this increased 
force back behind the rebel position, between them and Thoroughfare 
Gap, between them, and if possible, Gainesville, and at Gainesville, 
which was the commanding position of the whole situation. ‘There has 
been an attempt made to show by General Gibbon that it was to put 
the increased force right back into Gibbon’s woods; and you know 
that the whole argument of the Recorder on this point was, that when 
he got to Dawkin’s Branch, Porter was pointed a way proceeding 
straight up to Gibbon’s woods, and that he ought to have gone there. 
General Gibbon does not say any such thing. * * * 

[The evidence] shows that General Pope understood perfectly well 
that it was not any small detachment of the rebel force that was press- 
ing through Thoroughfare Gap to relieve Jackson, but that it was the 
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main army of Lee, from which Jackson’s force was a detachment. 
General Porter received this order at Manassas Station, or thereabouts, 
and just then, singularly enough, General McDowell appears. Well, 
what was the situation? It has been claimed that they fell under that 
article of war which provides that where forces under different com- 
manders are united upon a march, accidentally or otherwise, the senior in 
rank takes command. ‘That was not the situation. General McDowell 
had no troops. King’s division, which was the only one of his corps 
that was then there, had been given to Porter, and he, under his 
responsibility as corps commander, had been compelled to take com- 
mand of it with his own. The conduct of both generals shows perfectly 
well that that was recognized, although I know that General McDowell 
has intimated an opinion that he did have command or might have 
commanded. Not so. Because, if he claimed command, why did he 
not lead the column? Why did he ask Porter, as a favor, that he 
would put King on his right in forming his line, so that he could have 
him when General Pope said so? Why did he linger behind at Manassas 
Station when there was this important order, important upon its face, 
to move on Gainesville and be expeditious or they would lose much— 
why did he linger at Manassas Junction? ‘That is fully explained from 
his own testimony, and from Pope’s testimony, namely, that he was 
impressed with his situation and fully realized it; that while he might, 
be senior in rank to General Porter, yet King’s division had been taken 
from him and turned over to Porter, just as these important movements 
were taking place. How distasteful this was to McDowell, and how 
embarrassing to Porter appears from their interview near Manassas 
Station. You can conceive how awkward and trying it was to both 
of them; under what restraint it necessarily placed both of them; how 
embarrassing to McDowell; and how ten times more so to General 
Porter. Well, General McDowell, to cure that, writes his note to 
General Pope, protesting against King’s division being taken from him, 
and asking that it might be restored; and then from that follows the 
joint order, the violation of which is the subject now under considera- 
tion. 


Tue Joint Orper To McDoweELt AND PorTER 


Headquarters Army of Virginia, 
Centreville, August 29, 1862. 


You will please move forward with your joint commands towards Gaines- 
ville. I sent General Porter written orders to that effect an hour and a half 
ago. Heintzelman, Sigel and Reno, are moving on Warrenton turnpike, and 
must now be not far from Gainesville. I desire that as soon as communica- 
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tion is established between this force and your own, the whole command 
shall halt. It may be necessary to fall back behind Bull Run, at Centreville, 
to-night. I presume it will be so on account of our supplies. I have sent 
no orders, of any description, to Ricketts, and none to interfere in any way 
with the movements of McDowell’s troops, except what I sent by his aide-de- 
camp, last night, which were to hold his position on the Warrenton pike, 
until the troops from here should fall on the enemy’s flank and rear. I do 
not even know Ricketts’ position, as I have not been able to find out where 
General McDowell was, until a late hour this morning. General McDowell 
will take immediate steps to communicate with General Ricketts, and in- 
struct him to join the other divisions of his corps, as soon as practicable. If 
any considerable advantages are to be gained by departing from this order, 
it will not be strictly carried out. One thing must be held in view, that the 
troops must occupy a position from which they can reach Bull Run, to-night, 
or by morning. The indications are that the whole force of the enemy is 
moving in this direction at a pace that will bring them here by to-morrow 
night, or the next day. My own headquarters will for the present be with 
Heintzelman’s corps, or at this place. 

John Pope, Major-General Commanding. ' 
Generals McDowell and Porter. 


This joint order was not received until General Porter had reached 
the front at Dawkin’s Branch: and the messenger who brought it, Dr. 
Abbott, declared that, bringing duplicates of it, which he took from 
General Pope about ten o’clock in the morning, he found General Mc- 
Dowell somewhere between Manassas Junction and Dawkin’s Branch, 
and delivered him his copy and then rode rapidly on to Porter, found 
him at the head of the column at Dawkin’s Branch and gave him his 
copy. ‘They were about a mile apart. That would very nearly account 
for the situation, because General McDowell says that at that time, 
at least, a full brigade of King’s division marching behind Porter’s 
had passed Bethlehem Church and had got out, as I understand it, very 
near the Five Forks road, which the Recorder has now made the won- 
derful discovery was a road which somebody ought to have taken. 
Now, when General McDowell and General Porter were together near 
Manassas Station, and had this unpleasant talk—of course, it must 
have been unpleasant to both of them, nothing could have been more 
disagreeable—General McDowell then declared his willingness to recog- 
nize the situation, stating that King’s division had been taken from 
him and given to General Porter, and expressed the wish that Porter, 
when he formed his line of battle, would place King’s division upon 
the right of him, so that it would connect with his own force, which 
was understood to be south of the Warrenton pike, or up at the 
Warrenton pike in the neighborhood of Groveton. Now, when Gen- 
eral McDowell gets his copy of the joint order he rides immediately 
forward, as he says, and overtakes General Porter. How soon he 
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reached Porter, after the joint order reached Porter, you can imagine ; 
because the messenger was only a mile away and he followed the mes- 
senger, and must have reached General Porter almost immediately with 
the joint order. 

Before considering the question of the joint order, and as there is 
no fault found with Porter’s conduct up to the time, at any rate, of 
the receipt of that order, and as there has never been any complaint 
of his execution, so far as he could, of this previous order to push 
forward with his own force and King’s division upon Gainesville, I 
want to call the attention of the Board to what he did under that 
order, before the receipt of the joint order, because it seems to me 
that is very important—it discloses to us the military situation at which 
he had arrived, and the animus which inspired him under that order, 
under his instructions to move upon Gainesville. Now, if Porter had 
any intention of holding back that day, it seems to me that is the time 
when he would have manifested it, is it not? But what happened? 
In the first place, it is necessary to understand the point at which he 
had arrived. General Warren has fully described to the Court his 
knowledge of the situation, and the Board has knowledge of it, as 
depicted by the map, and this makes it unnecessary for me to describe 
the stronghold at Dawkin’s Branch, which Porter had reached, or 
that other similar stronghold, on the other side of that Branch, which 
was already in possession of the army of Longstreet. Beyond the 
valley was this other commanding situation, not unlike that at Dawkin’s 
Branch, which he had already reached, and the bed of which stream 
was the dividing valley. To the right stretched the ravine, through 
which the stream continued, and an open space beyond that spread 
onwards towards Groveton, fully commanded in all its parts by the 
batteries of Longstreet from the opposite stronghold which he oc- 
cupied. Not all known to General Porter, of course, for he had never 
been there before, but sufficiently known, as a glance at the map will 
show, to enable him to realize the importance and strength of that 
position, which he had reached, and of the similar position in front 
of him, which the enemy already held. Then, it appears, they halted. 
Has that halt ever been complained of ? Not in the least. McDowell 
says: “That up to twelve o’clock,” which must have been from half- 
an-hour to an hour after the halt, “Porter’s movements were unexcep- 
tionable.” What kind of a halt was it? Was it ordered by Gen- 
eral Porter? ‘That does not appear. But the reason appears: it was 
that necessary, spontaneous, involuntary halt that any column of 
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troops, I suppose, makes, when they come into the actual presence 
of the enemy, placed in a position corresponding and opposite to that 
which they had themselves reached, and which, in this instance, was 
quite as inaccessible to Porter, as Porter’s own position on Dawkin’s 
Branch was inaccessible, in a military point of view, to the enemy 
across the stream. Now, what does General Porter do? You will 
observe that there is a good deal of time from the arrival of General 
Porter at the head of his column at Dawkin’s Branch—he was near 
the head of the column when it halted—there is a good deal of time 
between that and General McDowell’s arrival, and the arrival of the 
joint order. He is not yet under the directions of the joint order. His 
direction was to move upon Gainesville by the order under which he was 
then acting. The road was the road to Gainesville. What did he do? 
He prepared, as I suppose any wise commander would, to move upon 
Gainesville, according to the order—to continue to move upon Gaines- 
ville. He deployed his leading division, Morell’s, on the right and left 
of the road, he had Sykes’ division then drawn up in column behind 
Morell; he sent General Butterfield with his brigade across Dawkin’s 
Branch, where this enemy was in sight upon the opposite hill; he sent 
out his line of skirmishers under Colonel Marshall. ‘That was the 
situation when the joint order and General McDowell arrived. 

Now, was that right? Did that show zeal and earnestness and 
skill on his part? It is for you to judge. General McDowell testi- 
fies emphatically that it was all right. Now, the issue between our- 
selves and the Recorder is right here; he says that without and inde- 
pendent of the joint order, Porter was under orders from McDowell 
to march to the right to Gibbon’s Wood, where Jackson’s right wing 
lay, and that he should have done so instead of pressing forward as 
he did towards Gainesville as he was ordered by General Pope to do, 
which could only be done by the movement which he had already organ- 
ized before McDowell’s arrival upon the enemy in his front; there, says 
the Recorder, was his mistake; that duty required him to march up 
this road, as he calls it, from Deats to Groveton, a road which is no 
road, a road which I think is a fiction of the Recorder’s imagination. 
General Warren, when he went to make a map, found none there; 
I do not understand that the Recorder, when he went to make his 
personal inspection, found any road there; but somebody told him 
there had been a road there, so he marked it down upon his map. It is 
not at all material, as it seems to me, for the deciding of this issue, 
whether there was a road there or not. If there was no enemy op- 
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posite, the country was all one road, for all the way to Gibbon’s 
Wood was open, and this resort to an imaginary road is wholly un- 
necessary; but on the other hand, if there was an enemy in force 
upon the opposite rise of ground then it does not matter, I suppose, 
whether there is or ever was a road there or not. If there was a 
road, we suppose they could not march by the flank exposed to this 
enemy in force upon the opposite rise. * * * 

We are content to rely upon the testimony of General Warren in 
the obvious situation upon the stronghold that General Porter had ar- 
rived at, as demonstrating the entire propriety of his movements before 
the receipt of the joint order, and before the arrival of McDowell; 
and so clear is it, as we suppose, to military men, that Porter’s actual 
movements were dictated by the highest military intelligence and skill, 
that it is the reason why McDowell has always said that Porter com- 
mitted no fault until after his own departure from the scene, and 
everybody connected with the case heretofore has admitted that that 
is so. But now for the first time the learned Recorder advances 
the theory that all this is wrong; that independent of the joint order, 
independent of anything, independent of having that interview with 
McDowell, and especially after that interview, that it was Porter’s 
duty to have marched to the right immediately on arrival at Dawkin’s 
Branch, and to occupy the battle ground of the night before, because 
the purpose of the order was to move to Gibbon’s Wood, the 
scene of the last night’s fight. Now, the Recorder can fight a very 
good battle, if you get the enemy out of the way, I will agree. If there 
had been no enemy, any boy could have seen that when he got to Daw- 
kin’s Branch, if he was in sight of Groveton, and there was no enemy 
commanding the heights opposite, why, he could go to Groveton. The 
Recorder has gone to great effort to discover this road. Singularly 
enough, some kind individual, apparently not connected with this case, 
but a student of it, has made and circulated a map which by a happy 
coincidence exactly conforms to the Recorder’s idea of the situation, 
and of what then should have been done. 

The Recorder: I should like to ask if that is in evidence? 

Mr. Choate: No; I propose to ask to have it incorporated as a part 
of my argument. 

The Recorder: As an historical illustration? 

Mr. Choate: As a geographical illustration. It is a singular piece 
of prophetic foresight in whoever prepared this map that he should 
so exactly have hit the views afterwards expressed by the learned Re- 
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corder. I suppose I can have it incorporated as a part of my argument, 
because it shows exactly the condition in which the learned Recorder’s 
proposed movement would be a right one, and why it would not be 
exactly the wrong one, as demonstrated by General Warren. It was 
wholly unnecessary for the delineator of this map to lay out a broad 
army road from Deats to Lewis Lane, through the valley of Dawkin’s 
Branch, because on either condition it does not make any difference 
whether there was a road there or not. This road, known only to 
Lieutenant Brooke and the Recorder, occupies a very conspicuous po- - 
sition upon this map. Then, a very important condition, a necessary 
condition, is to get the troops out of the way from the field in front, 
from the high ground corresponding to Dawkin’s Branch, across on 
the north-west side. That is most happily and successfully done by the 
projector of this map, by withdrawing the whole of Longstreet’s force, 
after he had got in position, and we have proved that when Porter 
arrived at Dawkin’s Branch, he had substantially got in position, with- 
drawing all those forces in the rear of Page Land Lane, and placing 
them exactly half way between Gainesville and Groveton, a most ex- 
traordinary thing to do with a rebel army under such an accomplished 
general as Lee, with such an aid as Longstreet, after they had been 
driving through Gainesville three or four hours before, at the top of 
their speed, for the purpose of reenforcing Jackson at Groveton. Then 
another necessary part of the condition is to compress the rebel force 
into such a narrow place into the awkward position into which he has 
drawn them, or a very large part of them, up behind the rebel bat- 
teries that were posted between Jackson and Longstreet. What good 
any of them could do there, it is impossible to see, because it is dem- 
onstrated by the evidence that that was very low ground, and they 
would have had to fire through several ridges in order to reach any- 
body anywhere. That is so happily in accordance with the views of 
the Recorder, that I shall ask to have it incorporated as illustrative of 
my argument. 


THe Recerpr or Joint Orper, AND McDowe tv’s ARRIVAL 


Now, what happened when General McDowell came up, for that is 
one of the important questions. General McDowell, we have proved, 
and this he has not contradicted, although he says he doesn’t recollect 
it, General McDowell rushes up with the joint order (which, of course, 
having been just received is fresh in the minds of both and does not 
need much discussion) he comes quickly up, having now, however, 
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accomplished a purpose which he had in view, in writing to General 
Pope in the morning. He has the joint order which now, under the 
articles of war, places him, for the first time, in command of all the 
forces. Porter now, and until they separate, is his mere lieutenant. 
What does he do? He rushes up and sees what is going on. Does he 
not? He says so. He says that the skirmishers were already engaged. 
What does that mean? Engaged with whom? Why, engaged with 
the skirmishers of the rebel army on the opposite height. That he saw 
himself. He is informed that shots have been exchanged. What does 
he say? He says, “Porter, you are'too far out; this is no place to fight 
a battle.” What did he mean? Here we come first to the considera- 
tion of the joint order, as those Generals considered it. Now, what was 
deemed too far out by that joint order? Why, there was this: 

“One thing must be held in view, that the troops must occupy a 
position from which they can reach Bull Run by night, or by morning. 
The indications are, that the whole force of the enemy is moving in 
this direction, at a pace that will bring them here by tomorrow night 
or the next day.” 

Another passage which you will recollect is: 

“It may be necessary to fall back behind Bull Run, at Centreville, 
to-night. J presume it will be so on account of our supplies.” 

Such was the situation. Here was Porter, a mere lieutenant to Mc- 
Dowell, from the moment of the latter’s arrival, after the receipt of 
the joint order. 

We proved by five witnesses, that McDowell gave him this order— 
“Porter, you are too far out. This is no place to fight a battle’—two 
of them new witnesses introduced upon this trial, in addition to those 
who testified before. Was it binding on Porter? Nobody questions. 
Was it given? Nobody can doubt it. Now, what was he to do? It 
thwarted his plan, which had been to feel and press the enemy, as he 
was already doing by Butterfield, and the express testimony is, that he 
obeys the order and withdraws Butterfield, leaving his skirmish line 
out. Now, what next happened? What was there in the joint order 
that they had to look to? 

“You will please move forward with your joint commands towards 
Gainesville. I sent General Porter written orders to that effect an 
hour and a half ago. Heintzelman, Sigel and Reno are moving on the 
Warrenton turnpike, and must now be not far from Gainesville.” 

Let me pause there, to ask the Board one question, which I do not 
quite understand. This joint order was written by General Pope, at 
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Centreville, at 10 o’clock in the morning. Sigel, at least, under his 
directions, had commenced a severe skirmish with the enemy, on the 
turnpike, at six o’clock. Tell me, if you can, why no reference is 
made to that in this despatch? ‘This despatch, as expressed, is an order 
of pursuit, and not an order of battle. Was it possible that General 
Pope, the responsible commander of all those forces, was ignorant, four 
hours after it had taken place, of an important skirmish between Sigel’s 
force, and Jackson’s force, at Groveton? Was it possible, that knowing 
it, he left it intentionally out of this despatch, in so important a com- _ 
munication to McDowell and Porter? But he did leave it out. He 
does not indicate the least suspicion on his part, that an immediate action 
is impending. He makes it an order of pursuit, as I think you will 
see. 

“I desire that as soon as communication is established between this 
force and your own, the whole command shall halt.” 

Halt with what view ? 

The next word is: 

“It may be necessary to fall back behind Bull Run, at Centreville, 
to-night. I presume it will be so on account of our supplies.” 

Now, in respect to this order, if this was in the minds of both gen- 
erals when General McDowell rode up, what did General McDowell 
mean by saying: “You are too far out. This is no place to fight a 
battle?” Did not he mean that the time had come, hearing this firing 
on the right, at Groveton, and knowing that there the Federal forces 
had probably stopped, did not he mean to indicate—was it not plain 
upon the face of the situation, without even this indication, that when 
he said: “You are too far out,” he meant that this was the time and 
the place to halt, according to the directions of the joint order? I 
suppose so. Then, what was the next thing? The next thing was to 
obey. the joint order, unless they should see fit to vary in the exercise 
of that discretion which was now McDowell’s direction in carrying it 
out. “As soon as communication is established between this force 
and your own, the whole command shall halt.” Well, communication 
was not established; but there was the place, according to General 
McDowell’s indication to make a communication—not connection. ‘The 
word is not “connection,” which I understand has a very different 
military significance from “communication ;”’ but communication at 
least, was possible. Now, what do they do? They proceeded through 
that unknown woods to a point down here [on the railroad, nearly half 
a mile east of Dawkin’s Branch], to see what there was, and how it 
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was practicable to make communication, the remaining duty enjoined 
by the joint order. ‘They go over across the railroad on horseback, and 
come down and water their horses in this stream, which I do not con- 
sider must have been necessarily Dawkin’s Branch, but some stream 
that ran into Dawkin’s Branch. 

Now, irrespective of the dispute which appears to be in the case, 
as to what orders General McDowell gave when he left, let us see 
what was determined at any rate, beyond all dispute. What were they 

there for? What could be the only object of their riding there? Of 
course, to see about this communication with Heintzelman, Sigel and 
Reynolds, on the left of the Federal troops. They came back, didn’t 
they? They found that that could not be done there, did they not, 
unless by this happy device of the Recorder, according to that map, 
which neither of them was soldier enough to think of ? They found 
they could not do it. Now, it is suggested, and McDowell claims to 
have originated the idea, of his taking King’s division around, which 
Porter testified in the McDowell Court of Inquiry, that he perhaps first 
suggested. When they met at Dawkin’s Branch, is it difficult to see how 
it actually took place? There is no doubt that the request to put King 
on his right had been made in most urgent terms by General McDowell, 
aggrieved as he felt himself in the taking away of King’s division at 
their unhappy conversation at Manassas Junction. Now, then, they 
come up to study this question of communication. McDowell has 
stopped Porter’s advance. Porter says that he suggested it. Well, 
what does that mean? It was the suggestion of a lieutenant to his 
chief, was it not?—a suggestion in deference to what had been said 
at Manassas Junction, before he had come under McDowell’s com- 
mand, was it not? And what did it amount to? 

Why, “as you cannot get through here in the face of that enemy 
in front of us, it is possible to carry out your idea, by taking King’s 
division around by the Sudley road, and come up and make this com- 
munication.” 

At any rate, that was the plan which McDowell, under his then 
responsibility, conceived; and it was apparently concurred in by Gen- 
eral Porter at the moment, for he says, in his answer to Secretary 
Chandler, which is harped upon here as a contradiction, that, when 
McDowell left him, he understood that that was his idea. I cannot see 
any contradiction between his various statements on the subject. I 
wish I had time to read them all, and show you that they are exactly 
alike, and consistent with his statement as made here, and with the 
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proved position as we claim it. I speak apart from anything that was 
said or any orders given. It was determined by McDowell, whose 
responsibility it was to determine, to take King around by the Sudley 
road. What was that for? What must Porter have understood it to 
be for? Was it for General McDowell’s troops to wander up the Sud- 
ley road to the turnpike? No; it was to make the communication 
required by the joint order, by going around the Sudley road, and 
coming in on the ground between him and Reynolds. Is there any 
question then that’communication would have been established as re- 
quired by the joint order? Is there in the least a question that it 
never was established? Whose fault was it? Was it Porter’s? Is 
not McDowell and his force the missing link throughout this day? 
There is a map here, as I have stated, as to what they did; and General 
McDowell did not come in and make a connection or communication. 
Was Porter to do it? Should they both do it? General McDowell 
left him there and went around by the Sudley Springs road to make 
the connection which the joint order required. It would have been a 
very stupid violation of the understanding, if, while McDowell was 
going around, Porter had gone over and occupied the ground to which 
McDowell had agreed to go, would it not? So, I say, that Porter’s 
conduct is justified without any reference to any dispute that there 
may be about what was said. * * * 

I desire now to call your attention to what was done under the joint 
order by General McDowell. One thing he certainly did do; he 
observed the precaution; he held it in view, that his part of the troops 
should occupy a position from which they could reach Bull Run that 
night. General Patrick, at pages 189 and 190 of the new record, states 
what iwasedone: »*71* »% 

Hither the making of communication by the plan that McDowell 
agreed upon was impossible, or if possible, he did not accomplish it. 
Either alternative is equally satisfactory to us on behalf of General 
Porter. 


DISOBEDIENCE OF THE JOINT ORDER 


Now, we come to this question of the disobedience of the joint order. 
As I understand this joint order, it does not direct an attack, it directs 
a pursuit. But, of course, the Recorder says, that you cannot say it 
does not contemplate an attack. Any movement in pursuit of a flying 
enemy contemplates the possibility of an attack. But the not making an 
attack is not a disobedience to the joint order; that is a disobedience to 
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the military rules that control the situation. How was it in this case? 
It has never been claimed by anybody, by General McDowell, or General 
Pope, or by Judge Advocate Holt, or by the Recorder, that the joint or- 
der, taken by itself, was disobeyed. Nota bit of it. What is the claim? 
Why, that the joint order as modified by General McDowell was dis- 
obeyed, asserting the right of McDowell on leaving Porter to modify it. 
So the Judge Advocate, and General Pope, and General McDowell, say, 
that a violation of the joint order was committed; a violation of the 
joint order, as modified by McDowell, because General McDowell 
directed him to make an attack. ‘Now, what does the learned Recorder 
say? He says that Porter violated the joint order as modified by Mc- 
Dowell, not because he did not make an attack, he should not have made 
an attack, says the Recorder. That was an unmilitary movement; 
it was contrary to the recognized principles of warfare—but he violated 
the joint order, as modified by McDowell, because, when he got to 
Dawkin’s Branch, he did not wheel around and march up to the right, 
straight to the front of the enemy at Groveton. General McDowell, 
at Governor’s Island, protested against being defended by the Re- 
corder. I see now, perhaps, what he meant, although I do not believe 
the Recorder then disclosed this view. It is a complete going back 
upon all of my learned friend’s antecedents. Nobody heretofore has 
suggested this view; and as I said at the beginning of my argument, 
if we are to take him as the authoritative mouth-piece of this prosecu- 
tion on this important part of the case, we need not consider it any 
further. For, he now asserts that McDowell was all wrong; that Gen- 
eral Pope did not know anything about it; that the Judge Advocate 
General was entirely in the clouds, and that Porter’s error, joint order 
or no joint order, and particularly under the order of General Mc- 
Dowell, ordering him to go to the right, was in sending Butterfield 
across, in pressing the enemy upon the other side of Dawkin’s Branch, 
that he should have marched up to the right—they said that he should 
have attacked, and attacked more vigorously. Well, I must leave them 
to settle their hash between themselves; I certainly cannot solve that 
problem. ‘This, at least, is absolutely clear, that if, on arrival at Daw- 
kin’s Branch, it was the obvious duty of Porter to proceed at once to 
the right to make the Gibbon’s woods, that was as obviously the duty 
of McDowell when he arrived at the front in command of the united 
forces. If it was the right thing to do, why didn’t McDowell do it? 

Now, I fall back briefly upon the consideration of the case as it 
stands. We must either leave McDowell out or the Recorder out; 
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and it does seem to me that his presentation of the case disposes of 
itself. Now, I propose to leave him out, and consider a little further 
the case, as made without him. * * * 

Now, how was it? If you cannot impute any violation of that joint 
order except as modified by McDowell, was there any modification of 
it? General Porter says there was, by General McDowell telling him 
to remain where he was. General McDowell says there was, by. 
his giving Porter an immediate order to make a vigorous attack 
upon the right flank of the enemy in front of him. Now, which 
is right? Did General McDowell give any such order as he claims 
to have done? He says, he told him, “put your troops in here;” 
but you will still recollect his description of it which has been 
brought to your attention by Mr. Bullitt—his interpretation of those 
words given on the former trial—when he is brought to the point of 
what he meant, saying: “I meant just what is stated in the 4:30 p. m. 
order.” Well, there is no doubt about what that was, and what that or- 
der directed, because that is\just what McDowell testified on the former 
trial that he meant to say, and did say by, “Put your troops in here.” 
The 4:30 Pp. m. order says: 

Your line of march brings you in on the enemy’s right flank. I desire you 
to push forward into action at once on the enemy’s flank, and if possible on 


his rear, keeping your right in communication with General Reynolds, The 
enemy is massed in the woods, in front of us. 


Now, did General McDowell give any such order as that? We say 
he did not. He swore upon the former trial that he did. ‘The case 
went against General Porter on the violation of this joint order upon 
the belief of the court-martial, that General McDowell did give such 
an order. Now, did he do it? In the first place let us see what the 
two generals knew on the subject of the force in front of them at that 
time. We have seen, up to the time of General McDowell’s arriving, 
that General Porter was not very fully informed; he saw there was a 
force there, and he was proceeding to feel it and press it; he had taken 
a couple of scouts who said it was Longstreet’s force, and that opened 
his eyes. What came with McDowell? McDowell brought a des- 
patch from Buford. What did that tell him? Why, if they were 
not fools, it told them everything; it told them that all of Longstreet’s 
force was there. Because you will observe in what | have read from 
General Pope’s testimony, that he understood perfectly well that it 
was the main army of Lee that was pressing through Thoroughfare 
Gap to re-enforce Jackson; no small detachment, no room for any 
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quibbling about divisions or brigades, but it was the main army of 
Lee that was pressing through, and nobody knew it better than Mc- 
Dowell. Had he not been stationed in front of Lee on the Rappahan- 
nock when Jackson broke off from him? Do not his despatches sub- 
sequently show that he knew well that what Lee was fearing was that 
he could not get through Thoroughfare Gap in time to relieve Jackson? 
That was obvious without any special information; it seems to me 
that the youngest lieutenant in the army might have guessed it, and 
ought necessarily to have inferred it. Now, the Recorder says that 
the captured scouts may have been two of Robertson’s troopers, and 
that Robertson’s troopers were not with Longstreet; they were with 
Jackson. Was that quite ingenuous? Did he suppose that he could 
mislead the minds of this Board by such a suggestion as that? What 
does this despatch of Buford’s say? 
Headquarters Cavalry Brigade, 9:30 A. M. 

Seventeen regiments, one battery, five hundred cavalry, passed through 
Gainesville three quarters of an hour ago, on the Centreville road. I think 
this division should join our forces now engaged at once. ' 


Please forward this. 
John Buford, Brig. General. 


_ That was Buford who had been sent to keep watch of them. The 
Recorder has saved me the trouble of counting those troops. They 
were 14,100 men, he says—more than one-half of the main army of 
Lee that was pressing forward with all speed to relieve Jackson, as 
they all understood it. What had happened? Why, a quarter before 
nine, just about the time that General Porter received his order to re- 
verse march at Manassas Junction, they had, what? Come through 
Thoroughfare Gap? No. Reached Gainesville? No; but passed 
through Gainesville—the main army of Lee that was coming through 
Thoroughfare Gap, that was what had come. I do not mean the en- 
tire army that had come up from Richmond. I mean the main army; 
the portion that Jackson had left or broken himself off from, when he 
came through Thoroughfare Gap. Now, then, if they came to re- 
enforce Jackson post-haste and had passed through Gainesville, which is 
nearer to Dawkin’s Branch by far; a little more than half as far as 
the distance from Manassas Junction to Dawkin’s Branch; if those two 
generals were not fools, didn’t they know who and what was in front 
of them? ‘There were, at least, 14,100 men. I do not care whether 
they were at Stuart’s Hill, or between there and the turn-pike, or be- 
tween there and this road; they were there; they commanded this po- 
sition on the other side of Dawkin’s Branch, which General Warren 
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has described as a stronghold, corresponding to this stronghold on 
which Porter was. General McDowell disavowed knowing anything 
about Longstreet, and led the court-martial to believe that he did not 
believe they were there. But you must put yourselves in the places 
of Generals McDowell and Porter, when they read that despatch of 
Buford on that ground, and found that those two scouts had reported 
Longstreet’s men in front of them. What ought they to have under- 
stood? But we are not left to that. We are not left to any mere 
calculation, because McDowell himself says what he thought about it. 
At page 803 of the new record, it does seem to me this question is 
settled beyond all dispute. Here is the passage to which I call the at- 
tention’ of the Board: *. * * 

“I took it for granted that there would be other forces come up.” 

Of course, they took it for granted. They were educated at West 
Point, were they not? They knew that here was an army of 25,000 
men, more than half of which-had passed through Gainesville at a 
quarter before nine, and the question was at twelve, where were they? 
Were those troops interfering with their progress? Longstreet was 
another name for the main army of Lee. How much was it? Four- 
teen thousand one hundred men certainly already there, and they took 
it for granted that the rest were coming. General McDowell says, 
“That under those circumstances he told General Porter to attack at 
once with his whole force.” ‘That he swore to on the former trial. 
Was he mistaken about it? May he have been mistaken about it? I 
will not re-argue that question. It has been so fully argued by Mr. 
Bullitt. Of course, he was mistaken. Of course, this lamentable re- 
sult of the first trial upon General Porter came from that testimony. 

But though I will not argue it, this feature of the case is of such 
vital importance to General Porter that I must, at the risk of some 
repetition, call the attention of the Board to the direct and absolute in- 
consistency between General McDowell’s evidence at the court-martial 
and his new evidence before this Board in respect to the nature and 
effect of the directions claimed by him to have been given to General 
Porter when they were together at Dawkin’s Branch, and just before 
they separated. 

On page 85 of the Court-Martial Record, General McDowell testi- 
fied as follows: 


The question with me was how, soonest within the limit fixed by General 
Pope, this force of ours could be applied against the enemy. General Porter 
made a remark to me which showed me that he. had no question but that 
the enemy was in his immediate front. I said to him: “You put your force 
in here, and I will take mine up the Sudley Spring Road, on the left of the 
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troops engaged at that point with the enemy,” or words to that effect. I 
left General Porter with the belief and understanding that he would put his 
force in at that point. 


And again, on the same page, he testifies: 


After seeing the larger part of my troops on the Sudley Spring road, I 
rode forward to the head of the column. I met a messenger from General 
Pope. I stopped him and saw that he had an order addressed to General 
Porter alone. I do not recollect more than the general purport or tenor of 
that order. It was to the effect that he should throw his corps upon the 
right flank or rear of the enemy from the position he then occupied. 


The order being shown him, he says: 


I can only say that the order that I saw in passing was of that same im- 
port. 


And that order I have already read to the Board. It is a positive di- 
rection to Porter in these words: 


Your line of march brings you in on the enemy’s right flank. I desire you 
to push forward into action at once, on the enemy’s flank, if possible on the 
rear, keeping your right in communication with General Reynolds. 


On page 87 he testifies: 


Q. When did you first see the order of which you have spoken in your 
testimony-in-chief,—that of 4:30 Pp. m., of the 29th of August, which directed 
the accused to turn the right flank and attack the enemy in the rear? You 
have been understood as saying that that was the effect of the joint order. 
That is not your meaning, is it? : 

A. It was the effect of the joint order, as modified by me, when I left 
General Porter, so far as I had the power to modify that order, and so far 
as the understanding with which I left him at the time. 

Q. Are you to be understood as saying that before you saw the order to 
General Porter of 4:30 Pp. m., of the 29th of August, you, under the discre- 
tion you supposed was reposed in you by the joint order to yourself and 
General Porter, had directed him to attack the enemy’s right flank and rear? 

A. To that effect, yes, sir, I knew I had that discretion. 


Again on page 92, he testifies : 

Q. When you saw the order from General Pope to General Porter, the one 
subsequent to the joint order, did you give, or had you given any order to 
General Porter, which would interfere with his obedience to it? 

A. None. 

Q. The orders you had given to General Porter, were not in opposition, or, 
at least, not of a different character, from the one that came to him from 
General Pope? 

A, They concurred. The arrangements that I supposed to exist when I 
left General Porter, concurred with the order which I afterwards saw, from 
General Pope to General Porter. They were to the same effect, except as to 
details, which General Pope may have given. I gave no details. 


And on page 95 he testifies : 


@. When you left General Porter, for the purpose of taking the Sudley 
Spring road, did you or not expect that he would attack the enemy as soon 
as he could reach them, and did you or not consider it his duty to do it? 
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A. I have already said as much, I think; at least I meant to say it. 

@. Had the accused made a vigorous attack with his force on the right 
flank of the enemy, at any time before the battle closed, would or would not 
in your opinion, the decisive result in favor of the Union army of which you 
have spoken, have followed? 

A. I think it would. 


Here, then, as plain as language can state it, was the evidence of 
General McDowell to the court-martial, that before leaving General 
Porter, he addressed to him the words, “Put your troops in here,” 
thereby, meaning to instruct him to make an immediate attack on the 
right flank and rear of the enemy posted in front of him, upon the 
other side of Dawkin’s Branch; and that this was the sense, in which 
he was doubtless understood by the court-martial, as doubtless he in- 
tended to be, and also, how deeply this piece of evidence weighed 
against General Porter upon that trial, appears from the use that was 
made of it by Judge Advocate General Holt, in his notorious paper to 
the President. 

Now, in contrast with this testimony, it is my painful duty to call 
your attention to the new and wholly different version of this trans- 
action, given by General McDowell on his examination before you at 
Governor’s Island. 


On pages 814, 815, of the Board Record, he testifies as follows: 
* x * * * * * * * * * 


@. Did you intend that he should get into a general engagement with the 
enemy while you were removed from the scene back on the Sudley Road, so 
as to be out of all possibility of rendering him immediate assistance? 

A. I do not want that question put in that way. 

@. That is the one I want you to answer. 

A. Because you are putting words in my mouth, and putting plans in my 
head which were not suggested there. 

Q. Then you can merely say it was not the case. 

A. When I left General Porter, I left him a corps commander, for him to op- 
erate in the direction indicated. How quickly he was to get in an engage- 
ment, whether an hour or an hour and a half, and how he would do it, wheth- 
er in one way or another, I did not indicate, nor did I take it into my mind; 
it was simply that he was to operate on the left, and necessarily, when he 
got over there, the nature of his operations would be determined by the con- 
dition of things that he would find. What those conditions would be I could 
not at that time tell. 


And on page 817 he testifies: 


Q. Did you expect General Porter to engage the enemy alone, when along 
the rest of the line there was nothing but artillery engaged? 

A. He would not be engaging the enemy alone, if the rest of the line were 
engaged with artillery. You seem to think artillery is of no consequence. 

Q. What kind of an engagement did you expect him to enter into, while 
no other but artillery fighting was going on along the rest of the line? 
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A. As I have tried to make myself understood on several occasions, the 
nature of the particular kind of contest which he was to engage in, was not 
a matter which I ventured to impose upon him. As a distinguished and zeal- 
ous officer, with his corps under his command, I did not venture to do any- 
thing more than indicate the place where I thought he was to apply that 
force. Whether he was to skirmish or have a very deep line, or extended 
one, was a question which I did not: go into at all, nor think of going into. 

Q. Then a skirmish line would have answered your expectation when you 
left General Porter, if in his discretion, that was more advisable? 

A. It would depend upon the nature of the skirmish—how it was done; 
how vigorously carried out; whether the circumstances required it, and it 
only. It depends upon a great many things, that you must make a great 
many suppositions about, before I can give an inteliigent answer. If you 
want to know a general principle, I believe it is laid down by military writ- 
ers, that a body of men should be in a condition to offer battle or decline it; 
whether the main body shall be advanced or retire on the reserve, and many 
other positions; all of which are conditions upon which battles are determined. 

Q. And determined upon the discretion of the corps commander? 

A. Yes; provided he acted energetically. 

Q. Provided he acted according to the best of his discretion as a soldier? 

A. Yes, sir. 


I have thus shown you, that General McDowell was utterly reckless 
in his testimony, on the court-martial, producing a wholly false im- 
pression on which Porter was convicted, and which he has now been 
compelled to retract and correct. On the court-martial, he swore that 
he left Porter with a positive order to attack at once. For not doing 
so, as ordered by him, General Porter was convicted and disgraced. 

Now, he swears, that only indicating the place of operations, he 
left all to the discretion of Porter, and that the right and sufficient 
thing for Porter to have done, under his indication, was exactly what 
Porter is proved to have done. How far, or from what motives the 
error arose it is not for me to say. There may be various explana- 
tions of it. I should think, perhaps, he might have been angry, so as 
to disturb his good judgment, but he denies that we have ever seen him 
angry. Perhaps he had the nightmare, as he says this campaign has 
been a nightmare to him from the time of its occurrence. I took oc- 
casion to see what effect that would have, and I find that it might dis- 
turb any man’s judgment if it was operating upon him when he was 
testifying. A very recent scientific authority describes a nightmare as 
“a terrific dream, in which there appears to be a disagreeable object, 
as a person, an animal, or a goblin present, and often upon the breast or’ 
stomach of the sleeper, accompanied by an inability to cry out, or move 
or call for help.” Well, something happened to destroy his judgment 
or his presence of mind, or his recollection upon the former trial, and 
he swore to that. Now, at Governor’s Island he came and said that he 
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meant no such thing as he had been understood to mean, and had 
sworn at the court-martial that he did mean—not that he did not use 
the words, “Put your troops in here,” but that he didn’t mean any 
such thing as was imputed to his language at the court-martial, but that 
all he meant was to do just what General Porter did do, act upon his 
discretion, feel the force of the enemy in front of him by a skirmish 
line, if in his judgment that was the proper thing to do under the cir- 
cumstances, and any other method that he, as a corps commander, left 
as sole master of the situation, might deem sufficient and proper. What 
we claim is, that General Porter, acting under that discretion, did what 
he did, and that it was the best thing under the military circumstances 
to do. If it was left to his discretion, the question is, whether his dis- 
cretion was exercised honestly and in good faith, and not whether it. 
was the best thing that might have been done? McDowell comes to 
Governor’s Island, and says that he did not mean what was imputed 
to his language before, but that he did not think there could be much 
doubt about it, because when he said it, he indicated by a gesture what 
he meant by “Put your troops in here.” Now, his testimony on that 
subject is very remarkable. One would suppose that if he said, “Put 
your troops in here,” and indicated by a gesture, he would know where 
the gesture indicated. Now, here is the cross-examination on that 


subject: | 


Q. You are quite positive, I understand, as to your recollection of the 
exact words which you used to General Porter about putting in his troops, 
as you stated on page 85, “You put your force in here.” Is it your recollec- 
tion of those being the exact words? 


A. Yes, sir. 

Q. Was then and is now? 

A. Yes, sir. 

Q. Then you did not say “Put your troops in there?” 

A. Is not that what you said? 

~Q. No; Put your troops in here? 

A. It was accompanied by a motion of the hand, here or there. 
Q. I want to know whether it was here or there? 

A, That I cannot tell you. 

Q. Would it make a difference whether it was here or there? 
A. No; one might be a little more critically correct as an expression, but 


here or there would have been understood. 


Well, it would have been a very singular order for him to say to 
General Porter, “put your troops in here or there.” 


Q. I look for your recollection of the real words, whether you said, put 
your troops in here, or, put your troops in there? 

A. I could not tell you as to that. 

Q. You say that here or there would make no difference? 
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A. No; in connection with the movement of the hand, as indicating the 
place. 

Q. Do you recollect the movement of your hand? 

A. I cannot tell you whether it was the right hand or the left. 

Q. Can you recollect which way you were facing? 

A. No, sir. 

Q. Can you recollect whether you moved your hand north, or ‘south, or 
east, or west? 

A. It was not in reference to the direction of the compass. 

Q. No; can you recollect that fact? 

A. I could not. 


I do not think the order is helped out much by the gesture, and when 
you come to see that there was no order, but only a gesture, added 
to this wild and unintelligible “here” or “there,” east, west, north or 
south, it left General Porter in the position which I will now indicate. 
| General Porter swore before the McDowell Court of Inquiry, 
which I am much obliged to the Recorder for putting in evidence, that 
when McDowell left him he said no such fhing as “put your troops in 
here ;’ but that when Porter said, in view of this idea of taking King 
away, “what shall I do?” he, McDowell, said nothing, but waved his 
hand and rode off as fast as he could. Is there any corroborating tes- 
timony to that? Yes, Captain Monteith, aide-de-camp to General 
Porter, was present and heard the question and saw the wave of the 
hand, and saw the departure without an answer. Now, what? Why, 
General Porter was left there alone, down near the place where the 
horses were drinking, and he came back alone to his command. As he 
came back, he saw, as he swears before the McDowell Court of In- 
quiry, the enemy gathering in his front. He knew well enough what 
that meant, did he not? That those troops reported by Buford were 
there, and, as he thought then, coming down upon him. What was the 
natural movement? What was the natural suggestion? He had thought 
before McDowell arrived, and when he was in command of 17,000 
men, 9,000 of his men and 8,000 of King’s, which had been placed 
under his special command—he had thought the wise course was to 
press the enemy in front, and if possible, go over to attack him; but 
McDowell having now left him, without any answer even to his sug- 
gestion that now was a time when he might make a communication by 
taking King’s division around on the Sudley Springs road; (these 
things shifted with every changing view from the enemy, did they 
not?) And, as he rode back, he saw the enemy gathering in his front, 
and he says: “Now, if ever, is the time to attack. Don’t we know 
that the force reported by Buford is here—don’t we take it for grant- 
ed, as McDowell says, that all the rest are coming? Now or never is 
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the time to attack!’ What does he do? Why, he renews and con- 
tinues his movement to press the enemy, and in that view pushes Mor- 
ell over to the right beyond the railroad; he is preparing a new or a 
forward movement beyond Dawkin’s Branch. Well, on what view 
was that possible? On what theory had it always been possible and 
practicable in his idea? Why, it was not with 9,000 men against from 
14,000 to 25,000 over there, wherever they were. I don’t care wheth- 
er they were within a few rods of Dawkin’s Branch, or anywhere 
that the Recorder pleases to put them. No; it was not with any such 
idea. It was, that with 17,000 men he might try it; and that was the 
only time, as it seems to me that military men will say that an attack 
should have been tried. So, on the impulse of the soldier, knowing 
that there is a supporting force within reach of him, namely, King’s 
division, not yet at any rate in motion to the rear, he sends to King to 
hold on. What was that for? That he might press with Morell; that 
he might bring Sykes out here (in support), and make the movement 
described by Warren as the necessary movement and the only prac- 
ticable one, with King’s force to be held in reserve while Morell de- 
ployed, and to come up as he and Sykes advanced. Now, the learned 
Recorder sees fit to dispute what, as we claim, immediately -followed, 
viz.: that General McDowell, on being appealed to by Porter, to let 
King’s division stay where it was, peremptorily refused, and instead, 
ordered General Porter to stay where he was. I never have seen how 
it can be disputed. I never could see how, at least, General Porter 
could help believing that it was so ordered by General McDowell, and 
acting on that belief. He sends General Locke after King’s force. 
The answer comes back from McDowell in place of King, “Give my 
compliments to General Porter, and tell him to stay where he is; I 
am going to the right, and I will take King’s division around with me.” 
Now, if that was the time to attack, who is responsible for its not 
having been done? Porter, who wanted to do it, Porter who began to 
do it? or McDowell, who refused to join or support him? 

And now I wish to call attention to the Recorder’s imputations upon 
our evidence that what I have thus stated did really happen. McDow- 
ell said he didn’t recollect it. ‘That is all he said. General King said 
he didn’t recollect it. Well, if it turns out that General King was not 
there, and that it was some other officer, there is pretty good reason for 
King not recollecting it, apart from the terrible illness under which 
he was suffering, which might naturally affect his memory, an illness 
which it is proven upon the record, did overcome him, and from which 
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he had been suffering, and in a disabled condition for the whole of 
two weeks before. Well, but says the Recorder, Porter knew that 
King had gone away, and, when Porter says that he sent Locke to 
King, he tells a falsehood. Now, it would be something, if Porter knew 
that King had gone. ‘The Recorder has made the deliberate state- 
ment, with the intent that you should believe it, that this record shows, 
by the evidence of Patrick and Judson, that Porter knew that King 
had gone. I deny it. I say it does not show any such thing. At page 
104 is the testimony of Judson, upon which he relies, which is this: _ 


| Q. What time did you reach that position (Bethlehem Church)? 
| A. I cannot state the hour; it was early in the morning of the 29th, 
I think. 

Q. Then your division knew the way very well from Bethlehem Church 
to where the fighting was the night before? 

A. Yes, sir. 

Q. In the morning were you still posted on that road when General Porter’s 
division came along marching towards Gainesville? 


A. We were. 

Q. Did they come by you; the head of the column on the road? 
A. My recollection is such. 

Q. Was General Porter with them? 

A. He was. 

Q. Did you see him? 

A. I saw him. 

Q. Did you have any conversation with him? 
A. I did. f 

Q. State that. 

A. 


General Porter asked me where the commanding officer of these 
troops was. 


Now this was a man in Hatch’s brigade. 


A. I conducted him to General Hatch. 

Q. Had General McDowell at that time made his appearance? 

A. I have no recollection of seeing General McDowell since the day before 
until that time. 


Is that an indication even to Porter that probably King was not 
there? Not in the least; there is not a word of suggestion about King. 
Judson may have taken him to Hatch as the immediate commander of 
the brigade, which he was, or King may have been temporarily away. 
There being no reference to King, how unfair it is to impute to Jud- 
son’s testimony knowledge on Porter’s part, that King had gone. It 
does not help the matter any more to refer to General Patrick, at page 
187, because it shows that, when Patrick says that King came up to say 
good-bye, Porter’s column had already gone past. 


I think General King was the first whom I saw. It was somewhere about 
eight or nine 0’clock, while my commissariat and personal staff were hunting 
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up supplies, &c. General King rode over to my headquarters, and told me 
that he was not fit to be in command, that he was going to Centreville, and 
came over to bid me good-bye. I think Colonel Chandler, his adjutant- 
general, and I do not recollect who else, were with him at the time; he 
came to say good-bye, and I do not know that I saw him after that. 

Q. In the mean time had you found the promised supplies? 

A. We got some somewhere. 

Q. You found after a while the rest of the brigades of your division? 

A. No; I have no personal recollection of seeing them there at all. I 
must, I think, have seen them or knew of their being thereabouts from some 
source. : 

Q. What happened next after King’s departure for Centreville? 

A. I was ordered, I think, by McDowell in person, to move as soon as 
I could in the rear of General Porter; Porter having just passed through, 
or passing through near Manassas Junction, to go back to the scene of 
our fight the night .previous. 


Clearly, when General King came there to bid General Patrick good- 
bye, Porter had already gone to the front. How puerile is it then to 
say, that Porter must have known that King had gone, and therefore 
he could not have sent this message by Locke to King, when it appears 
that he was all day (and the Government produces the despatches) 
sending despatches, not to McDowell and Hatch, but to McDowell and 
King. Oh, says the Recorder, those despatches were properly described 
by a little word of three letters, seldom used among gentlemen and 
never among soldiers. Well, will that go down with the common sense 
which we claim for leading military minds? Of course not. This 
message was sent by Locke to McDowell, and this was the answer: 
and, mind you, it corresponds in substance with what McDowell said 
at Governor’s Island, that he meant by, “put your troops in here,” 
“T meant to indicate the point at which he should operate.” For there 
is not much difference between that and—‘‘give my compliments to 
General Porter, and tell him to stay where he is.” ‘There is no denial 
anywhere of Col. Locke’s very positive testimony that he did bring and 
deliver this message to Porter, and it seems to me to put the finishing 
touch to the alleged disobedience of the joint order. Was there a dis- 
obedience of the joint order? nobody claims that there was, except as 
modified by McDowell; and it was not modified by McDowell, ex- 
cept to thwart what General Porter thought ought to be done with the 
17,000 men, and to leave him there with his force of 9,000 or 10,000 
men—a force utterly insignificant—as compared with what they both 
knew was over on the other side. I will not enter into a dispute with 
the Recorder, as to where each division of the enemy’s troops was, 
They were there as everybody knew. Longstreet, Wilcox, Marshall, 
and Williams have told you where they were. Corporal Solomon 
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Thomas and his reverend associates, and the medical assistant surgeons 
of this, that, and the other regiment, may come and tell you to the con- 
trary, but there is the evidence. It hardly needed more than Buford’s 
despatch to demonstrate it. 

Well, both the Recorder and the Judge-Advocate-General say, that 
there was a retreat, and that that was a violation of the joint order. 
It is pretty late in the history of this discussion, as it appears to me, 
for us to be arguing the question upon the evidence, as to whether there 
was a retreat that day. I think we will be stultifying ourselves to 
discuss that matter any more, unless we accept the learned Recorder’s 
military view. If you do, then there was a retreat. He says, that when 
General Morell’s force, in obedience to the order of McDowell, was 
withdrawn from beyond the railroad and brought back to the road, 
and placed under cover to “come the same game” upon the enemy, as 
they were evidently coming upon him, and so Sykes’ brigade was with- 
drawn, 100 or 200 or 300 yards, to make room for them, he says that 
was a retreat. Well, it seems to me that there was a pretty emphatic 
expression upon the countenances of the several members of the Board 
about that, when the evidence was coming in. It seemed to be a 
pretty plain indication that some of us did not know what the word 
“retreat” meant. We do not pretend to dilate now upon that ques- 
tion. There it stands upon the record. All the witnesses, as it seems 
to me, substantially agree that there was not any retreat, that there was 
nothing in the nature of a retreat—there were movements back and 
forth. If a brigade is moved up 100 or 200 yards, we do not call that 
an advance upon the enemy; and if they withdraw to give place for 
the movements of other brigades, we do not call that a retreat. Well, 
that is all there was that day affecting in the least the situation. It is 
true, that under the circumstances which I shall presently describe, there 
is claimed to have been an order to General Sturgis, or so stated by 
him, and forgotten from the outset by General Porter, there was a 
direction to General Sturgis, who was in the rear of Sykes, to go back 
to Manassas Junction; and then there was apparently an almost im- 
mediate recall, and they came back before they had got anywhere near 
Manassas Junction; and it is not far from the junction of the Sudley 
Springs and the Manassas and Gainesville road to Manassas Junction. 
Ah, but says the Recorder, there was an intention to retreat; and in a 
case of petit larceny, he says, the taking of a watch or other chattel and 
having it in your hand, even for a moment, makes out the crime. Weli, 
is this a petit larceny court? We think, that sometimes he has had that 
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idea. We supposed it was a great military tribunal, examining into a 
question, according to the recognized maxims of warfare, not to judge 
that there was a retreat, unless there was a retreat, and when there was 
no retreat, finding that there was none. But, if this Board is going to be 
degraded into a police justices court, I for one, beg leave to retire. I 
should retire beyond Manassas Junction. It seems to me that we 
should be imposing upon the good nature of the Board, if we took up 
the details and answered the criticisms of the learned Recorder about 
the movements in the nature of a retreat. He said a good many other 
ingenious things; it seemed to me, that a good many nights must have 
been employed in digging them out, keen and crispy criticisms upon 
the evidence. But, how any of them fairly weigh upon the mind of 
the Board as indicating a retreat, it is impossible for me to guess. It 
would be a waste of time to discuss that question. They all admit of 
the obvious answer, that a great deal of the testimony upon which they 
were founded was from utterly incompetent men. Dr. Faxon, who is 
he? Dr. Faxon was assistant-surgeon of a Massachusetts regiment. 
His office required him to attend to his pills and powders, his lances 
and his cutting knives; he did not notice anything in particular, but 
he thought there was a retreat. But Morell, and Butterfield, and Sykes, 
and Warren, and Griffin, all skilled leaders, didn’t see it. Well, it is 
the medical view of the situation. We do not believe it will be a valu- 
able use of the few remaining hours of this day to discuss that ques- 
tion of a retreat, and so we leave the subject of the joint order. All 
pretences. of disobedience of that order have long since been exploded. 
If it was violated it was not violated by Porter. If it was varied from 
he could not vary from it, because the responsibility was on other shoul- 
ders. He wanted to do with a force which possibly might have been 
adequate, what here and there in this case it has been claimed he ought 
to have done, but he was thwarted by the peremptory refusal of his 
superior officer. In that same connection we call the attention of the 
Board to a most remarkable document, and one that has excited no 
little curiosity, one that was sent here by the Secretary of War, or 
under his authoritative sanction. We have tried to get the Recorder 
to admit its paternity, but he does not see fit to do so, and we have 
had to look at the internal evidences, which are sometimes quite con- 
clusive. ‘The external evidences are considerable, because on the back 
of it is this endorsement which does not say who wrote it, or where 
it came from, but which indicates, it seems to me, its source, 
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Washington, June 15th, 1878. 


Respectfully referred to Major A. B. Gardner, Judge Advocate, U. S. A., 
Recorder of Board appointed by S. O., of 8th Apr. 12, 1878, from this office. 

It is understood that General Pope wishes Major T. C. H.- Smith, Pay- 
master U. S. A., to attend the trial, and the Secretary of War thinks it 
would be well to subpcena him, as he is quite familiar with the facts. 

By order of the Secretary of War, eer: 

(Signed) E. D. Townsend, Adjutant General. 


The Recorder: Do I understand that that is in evidence? 

Mr. Choate: No; I am using it as part of my argument. 

The Recorder: ‘Then I shall bring it to the notice of the Board, 
that the gentleman is arguing upon what is not in evidence. 

Mr. Choate: None of my argument is in evidence. 

Mr. Maltby: ‘That was admitted and shown to the Board during 
this session, though the name of the author was not required. 

The President of the Board: Not admitted as evidence, but as a 
suggestion of a line of argument. 

The Recorder: Is it put upon the record to be printed as the rest? 

The President of the Board: Not at all; it is received as a line of 
argument. 

Mr. Choate: I will ask leave to incorporate it in my argument. 
There is some little indication of its authorship. It is sometimes said 
that the style is indicative. I think the style is very indicative, and if 
you can attribute a part of it to anybody, perhaps you can impute the 
rest of it to the same author. Now, I find in a letter of General John 
Pope to the Compote de Paris, written from Fort Leavenworth, Kan- 
sas, December 21st, 1876, this sentence: 

The greater the force of the enemy in our front, the greater need there 
was of the help of Porter’s corps, and the greater bis obligation to render it, 
and if you could prove that the whole Southern Confederacy was in front of 
him on that day, you would only succeed in blackening his crime; the crime 


of deserting the field of battle and abandoning his comrades to the unequal 
odds he left behind him, 


Now, in the document thus indorsed by the Secretary of War, I 
find this: 
The greater the force of the enemy in front of Porter, the greater the 


necessity of his aid, and if the whole Southern Confederacy had been before 
him, it only made his desertion of the rest of the army the more shameful. 


I should not suppose that better external and internal evidence could 
be furnished or required than this, of the authorship of this remark- 
able document which has been sent here under the imprimatur of the 
Secretary of War for you to consider; and I trust you will consider it. 
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I care not whether it originated with General Pope, whose language it 
evidently bears, or with Colonel Smith, whose name is upon the back of 
it, or from some unknown source, which appears to be pressing this 
prosecution from behind. It is the last authoritative statement, prior 
to the Recorder’s, of the argument, and in that point of view I want 
to read it. If it differs from what was claimed on the former trial, 
if it differs from what General Pope then claimed, if it differs from 
what General McDowell then claimed, if it differs from what he claimed 
at Governor’s Island, if it differs from what the learned Recorder now 
claims, I give the Government the benefit of the doubt; they may choose 
between their various theories when they get through. Now, I will 
read this. The theory of it is this, that Porter was at fault for not at- 
tacking when General McDowell was going around on the Sudley 
road. Was ever anything so preposterous as that heard before, in 
view of the claims that have now been made, and all the evidence that 
has been laid before you? After McDowell’s refusal to let King stop 
a moment that he might make an advance, they say, Porter was at fault 
in not making an attack any’ time while McDowell, with King’s division 
and Ricketts’ division, was going around where they went. Now, there 
is a remarkable circumstance connected with this theory, the cardinal 
idea of which is, that King and Ricketts were within supporting dis- 
tance, although they were being led by their commander away from 
the scene of action in which he refused to let them participate, and 
away from this theory; that is to say, around upon the Sudley road 
where we always supposed King and Ricketts both went up. But 
some clergyman or sutler, or possibly Corporal Solomon Thomas, hav- 
ing said that he saw Ricketts’ division around on what is called the 
new road, the gentleman who got up this fancy map, as we will call 
it, which harmonizes with the Recorder’s view, put Ricketts away 
around; not on this road to Sudley, but away around here [on the 
“New Road,” from Manassas Station to the Sudley Springs Road] 
several miles further off. Now, in the light of that consideration, we 
will observe what this paper says about their being in supporting dis- 
tance as a reason why Porter should have made an attack between 12 
and 2 o’clock. 

At 12 o’clock m., on the 29th of August, 1862, a severe battle was going 
on, and so continued until dark, between the right wing of the Union army, 
and the Confederate forces under General T. J. Jackson, at Groveton, on 
the turn-pike leading from Centreville to Warrenton, Va. 


The line of battle was perpendicular to the turn-pike, the left of our 
force and the right of the enemy’s being just south of that road, 


CuoatE—18 
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If this came from General Pope, it is an emphatic denial of the 
Recorder’s theories about a contrary position of his own troops 


At 12 o’clock noon. 


That is the objective point of time. 
When the battle of the right wing was at the hottest— 


Just think of that, in view of the clear proof to the contrary— 


These two corps, Porter’s leading, had reached a point west of the Bethle- 
hem Church. At that church the road to Sudley Springs branched to the 
right, (north) and passed directly through the lines of battle. 

The orders of these two corps, which directed their march from Manassas 
Junction upon Gainesville, are given in the testimony before the Porter 
court-martial, and required their march to be continued toward Gainesville 
until they connected by their right, with the right wing of the army. When 
they reached Bethlehem Church, about half way between Manassas Junction 
and Gainesville, they were in full hearing of the battle going on, on the 
right, and found their advance in the presence of a force of the enemy. 


The writer of this paper thought the enemy was there. 


McDowell finding the whole road in front of him toward Gainesville, 
blocked up by Porter’s corps, which was stretched out in column, and know- 
ing how necessary it was for him as well as Porter, to go immediately into 
action, told Porter to attack at once where he was, and that he (McDowell) 
would take the Sudley Springs road, on which the rear of Porter’s column 
rested, and join the battle on the right. 


See how this differs from McDowell at Governor’s Island, and from 
the Recorder here. 


That McDowell would have attacked, as he told Porter to do, had he 
been in front, there is not the faintest shadow of a doubt. 


McDowell declares that he thought that he then had so far ad- 
vanced that they were close up to the pike, and that there was not room 
for any considerable force of the enemy between them and the pike. 
And it is clear from an examination of his whole testimony and his 
false position admitted in it, that he thought they were very near the 
pike at 12 o’clock. 


At that time and for two hours afterwards McDowell’s corps was still 
with Porter. 


What an outrageous proposition that is. Porter sends back for 
King’s division. McDowell says: “You cannot have it,’ and takes it 
away with him, and this paper says that at that time, and for two hours 
afterwards, all the while they were getting up to the Henry house, Mc- 
Dowell was still with Porter. 
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Or so near that its rear, as it marched to the right up the Sudley Springs. 
road from Bethlehem Church, must have been still in view, so that Porter’s 
attack could and would, if necessary, have been supported by McDowell. 
At the time Porter’s attack, by every rule of warfare, and of military obli- 
gation, should have been made, and for hours afterwards there were present 
on the ground, not much (if any) less than twenty thousand Union troops, 
viz: the corps of McDowell and Porter, less Ricketts’ division, but plus 
Piatt’s brigade of Sturgis’s division which was with Porter’s corps, in addi- 
tion to his own two divisions. 


The substance of it all is that Porter was at fault for not attacking 
while McDowell was going off to make connection on the right, after 
having positively refused to let him have a man. ‘That is about a fair 
specimen of the ground upon which this prosecution has been pressed. 

The Board then at one o’clock took a recess of one hour. 


Mr. Choate resumed his argument, as follows: 


Porter’s TESTIMONY BEFORE THE McDoweLtL Court OF 
Inguiry, In JANuarRyY, 1863 
\ 


) 


I desire now to call attention to what I regard as a most authentic 
and true statement of the situation then and there, I mean the sworn 
statement of General Porter before the McDowell Court of Inquiry. 
Much criticism has been passed on that. 

I desire to incorporate it as a part of my argument, because it will 
stand any criticism that can be brought to bear upon it. The facts 
were then fresh in the mind of General Porter. 

It is true that the examination was under the most constrained cir- 
cumstances. It is not true, and the Recorder has been misinformed, 
when he said that General Porter volunteered his evidence there. He 
was brought compulsorily before the Court. It is one of those little 
errors which seems to me of very little consequence, but which give 
a coloring to the argument for which they are presented, like the state- 
ment that General Hunter was invited tg sit upon the court-martial 
by General Porter, and was one of his intimate friends, both of which 
are denied by him. But the circumstances under which Porter was 
examined were these: it was after all the evidence in his case had 
been closed; it was after McDowell had given destructive testimony 
against him before that Court, which he then knew and we now know, 
was not true. It was pending the time between the closing of the evi- 
dence and the: publication of the sentence. He was not permitted to 
testify fully and freely; he was restricted to certain questions which 
bore upon the question of this joint order, and of the relations of Por- 
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ter and McDowell. Fortunately you will find the matter stated, with 
perfect consistency, not only with its various parts, but, as we claim, 
with all the subsequent statements that General Porter has ever made. 
The ground of criticism as to inconsistency in itself, is this. He speaks 
of various movements and intentions as to his operations at Dawkin’s 
Branch, after General McDowell left him, and of the effect of what 
General McDowell said to him. But the Court will see when they come 
to examine it, that he had always in his mind, the effect of these three 
things; the recognized presence of the enemy in front, General Mc- 
Dowell’s injunction to remain where he was, and the fact of General 
McDowell taking King with his 9,000 men away from the combina- 
tion, away from any possible operation under the joint order. It is 
said also, that the statements in this deposition are falsified and con- 
tradicted by the despatches which are now produced in this; that Gen- 
eral Porter said, it would be ‘‘a fatal military blunder,” to move over to 
the front, or to the right and front, as it was insisted that General 
McDowell had directed him to do. It is said that by these despatches it 
appears that he did afterwards direct movements over to the front or 
to the right and front. That certainly is not so. The only movement 
to the right and front was that which was put an end to by General 
McDowell; the only movement to the right, was that made through 
Morell’s deployment over beyond the railroad, exactly to the right, 
after General McDowell had personally quitted General Porter, and 
before the message had been received through Locke, for him to re- 
main where he was, and that he should take King with him, * * * 


Tue 4:30 P. M. Orver 


Now, a few words as to the pretence of a disobedience on the part 
of General Porter, to the 4:30 p. m. order of the 29th. So much has 
been said already on that subject, that I am only called upon to an- 
swer what the Recorder has said about it. 


Headquarters in the Field, 
August 29, 1862, 4:30 p. m. 
Your line of march brings you in on the enemy’s right flank. I desire you 
to push forward into action at once on the enemy’s flank, and, if possible, 
on his rear, keeping your right in communication with General Reynolds. 
The enemy is massed in the woods in front of us, but can be shelled out as 
soon as you engage their flank. Keep heavy reserves, and use your bat- 
teries, keeping well closed to your right all the time. In case you are 
obliged to fall back, do so to your right and rear, so as to keep you in close 
communication with the right wing. 
John Pope, Major-General Commanding. 
Major-General Porter. 
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The Recorder’s first and main proposition is, that there is no new 
evidence before this Board, and that the case is not changed from the 
attitude which it held on the former trial. It does seem to me that such 
a statement ignores all the real evidence in this case. But, I suppose, 
it is necessary, in attempting to make an argument against General 
Porter, at this stage of the case and on this subject, to ignore and for- 
get all material evidence. No new evidence! What do you say to the 
evidence of General Ruggles, one of the most important pieces of tes- 
timony introduced into this case, in respect to the 4:30 p. m. order? 

General Ruggles was the man who wrote that order. It was very 
material to know whether the “4:30” which is on it, could be taken as 
a certain indication of its actual date. Why was that so? . Because 
Captain Pope had undertaken to say that he knew that he started with 
the order at 4:30, because that was the date of the order; but he had 
no other means of knowledge, and no other foundation for his recol- 
lection. Now, then, if General Ruggles had written the order, and 
had dated it upon delivery to Captain Pope, there would have been 
some sense and substance to Captain Pope’s testimony, some founda- 
“tion as to the beginning of the half hour to two hours, which, from his 
various statements, it must be regarded that he has said it took him to 
go with it. But Ruggles says his habit was, and he knows it was fol- 
lowed in this instance, when he and General Pope began the work of 
preparing the order, he acting as scribe, and General Pope as dictator, 
to date the order first, and whether, after writing the “4:30 p. m.,” 
there were interruptions, or whether the whole order was written con- 
secutively and immediately afterwards, or whether he and the gen- 
eral went about other business in the meantime, he has no means of 
stating. Neither he nor any one else has any means of stating. So 
that the very foundation of Captain Pope’s evidence entirely falls out 
of the case, viz., immediate connection between 4:30 as the time of 
the beginning of the order, and 4:30 as the time of its delivery to 
Captain Pope. Now, when the Recorder says that there is not any 
new evidence in the case, he must have forgotten that. Then is there 
no other new evidence in the case? What does he say to the testimony 
of Captain Randol of the regular service, who came from Boston Har- 
bor, where he is now stationed? The Board cannot have forgotten his 
clear and strong statement. If my recollection does not fail me, he 
saw the delivery of that order to General Porter. He saw the officer 
come up and deliver it; and adds his testimony to that of five or six 
witnesses, who were produced on the trial before the court-martial; 
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that it was sun-down—6:30, not 5 o’clock or 5:30. Had the Recorder 
forgotten that when he said there is no new evidence? Should he say 
that there is no new evidence, in face of the fact of the complete dem- 
olition of all the Government evidence on the former trial? Is the 
testimony of Captain Moale, and of Lieutenant Jones, no new evi- 
dence? It is true they were not present on the scene of action there, 
and they did not witness the delivery or the receipt of that order; but 
they had a far more fatal piece of new evidence to produce, to the 
destruction of the Government case on this head; and what was it? 
Why, that Captain Pope, when he was no longer in the immediate 
service of his uncle, when he was in a remote part of the continent, 
years afterwards, when there was no anticipation of any new trial for 
Porter, when it was not supposed that any such transaction could take 
place, in friendly discourse with his associates, with his mess in the 
company to which he belonged, he confessed—that is the word to use— 
confessed that his testimony on the former trial was not true. He 
had said on the former trial, that he presumed that he got that order 
at 4:30, because it was dated 4:30, and he accomplished the jour- 
ney in half an hour, and delivered the order to General Porter 
at 5 o’clock; with great precision, as if he had a clear recollection 
about it, he said, perhaps within three minutes after five. But 
to Captain Moale and Lieutenant Jones, he confessed that on the 
way with that order he got lost, and to one of them he said he was 
from one to two hours, and to the other he said he was a very long 
time, making the same statement, that he had lost his way in carrying 
the order. Now, where is the substance of the evidence for the prose- 
cution on that part of the case? Where is there any evidence what- 
ever, to meet that offered by General Porter, that it was received at 
6:30 p. m., sun-down or after? I cannot, as a lawyer, see any. And 
how a military man can discover any substance of evidence, whatever, 
left on the part of the prosecution, it is impossible for me to imagine. 
Further than that, you have had Captain Douglass Pope recalled. He 
has endeavored to show you how he came. You have had Duffee, the 
orderly, recalled, and he, too, has tried to show you how: he came. 
I submit that their evidence on this subject, on this new examination, in- 
dependent of all new evidence, independent of the demolition of their 
former statements, by the testimony of Captain Moale and Lieutenant 
Jones, shows that they had not the least idea which way they went, 
and that they have not now. They tried to pick out a path upon the 
map; but you have positive proof that Duffee said that until he went 
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and viewed the ground, he thought he went around through Five 
Forks. What then is the fair conclusion from all the testimony as it 
stands? Is it not that the testimony of Douglass Pope and of Duffee 
on the former trial ought not to have been credited, and that now it 
cannot be credited in the least? The fact is established of their having 
lost their way, of their seeing no troops on the Sudley Road, which 
from below the old Alexandria pike is where they pretend to have 
come, when King’s division and Ricketts’ division must have been 
blocking up that. road entirely, so that the passage of any one would 
have been a work of extreme difficulty. Yet, they did not see a soldier. 
What is the inevitable conclusion? That they got down to the junc- 
tion somehow after wandering in the woods, whether by Wheeler’s or 
down Compton’s Lane, or somewhere else; and that they struck the 
Alexandria road and came down to the junction of the Sudley road 
is probable. But*it is not possible that from there they went down 
the Sudley road, because then they must have met these troops. The 
ingenious map-maker for the Government has attempted to relieve 
that difficulty by getting Ricketts off the road. But it will hardly 
serve the purpose. Ricketts was on the Sudley road right behind 
King. General McDowell has so sworn, and General Pope, in his 
argument sent here, acknowledges it; and all the testimony proves 
it. ‘There is but one way that they could not have seen a soldier, and 
that was to cross directly the Sudley road, and go down the continu- 
ation of the old Warrenton, Alexandria, and Washington pike from 
their junction in the direction of Manassas, and get around some way 
on the Manassas road, and come up by the junction by Bethlehem 
Church, and that is the way they took, and that accounts for their being 
so long upon the way, and shows the 


Time oF DELIVERY OF 4:30 ORDER 


There is one other remark to be made in connection with the 4:30 
p. m. order as to the time of its delivery. There was testimony on the 
former trial, and I think there is testimony now, that they came up 
to the junction from the direction of Manassas to the headquarters of 
General Porter, and it seems to me that there is nothing left what- 
ever of the case, but to conclude, taking all the parts of the testimony 
together, that they did come around by that way, and must necessarily, 
receiving that order some time after 4:30, and that they, by some round 
about way, must have got lost. ‘Then you make all the evidence coin- 
cide. You accept as true these six witnesses introduced on the part of 
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General Porter, all credible, all intelligent, all respectable, that it was 
received not before sun-down. But there is one other fatal circumstance 
which I must not omit to mention. In all celebrated cases, I think the 
experience of every lawyer will permit him to testify that before the 
cases concludes, there is some piece of false evidence foisted upon the 
case, sometimes even by voluntary evidence from some unknown source, 
originated and promoted by some unknown party. That has actually 
taken place in this instance. A third party, a second orderly, one Dyer, 
has been produced here, who pretends to have accompanied Captain 
Pope and orderly Duffee on that expedition. But Duffee does not rec- 
ollect his presence; if you can accept Duffee’s testimony, it is that he 
was not there, and the most convincing proof that he was not there is 
what he says himself. I will not recall all the particulars of how he 
recognized the road when he went down there. He went over the 
ground with Duffee to find the way, and he found it’ by an unmistaka- 
ble landmark of a house with a four square roof. That was the way 
_he recognized it, as he rode over. He says he went with Captain Pope 
sixteen years ago, and then saw the same house which he recognized 
last week. Unfortunately for that statement, it turned out that that 
four square house was built after these battles were over. He said he 
did not go quite up to General Porter’s headquarters, but that he saw 
the church by which his headquarters were, and he recognized the 
church, knew it was a church by the steeple. Well, it turned out upon 
authentic testimony, which cannot be disbelieved or doubted, that the 
church never had a steeple. ‘The Recorder has an idea that it was in 
ruins, a melancholy ruin, and that perhaps two of the walls had fallen 
in, so that anybody could see that it was a sacred ruin. But that did 
not impress the man Dyer. He saw a steeple which never had ex- 
isted. Then he saw General Porter come out of his tent with Cap- 
tain Pope. But the evidence is clear that General Porter had no tent. 
And the evidence on which General Porter was convicted before, and 
which was re-asserted by.Judge Advocate Holt in melancholy tones in 
his paper to the President, was that General Porter was lying down 
under a tree, and continued lying under the tree for several minutes 
after the order was received. But this man Dyer pretended to have 
seen him come out from around the corner of his tent with Captain 
Pope. But to crown all, he swears that he went back with Captain 
Pope, and went direct to General Pope’s headquarters, Well, how’ 
was that? Captain Pope testified that it was about 8 o’clock when he 
reached the scene of headquarters on his return, and he was confused 
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at so many camp fires; he could not tell General Pope’s headquarters 
‘from those of anybody else, and he had to go to General McDowell’s 
headquarters to inquire which General Pope’s headquarters were. But 
this witness says they got there before dark, and saw no camp fires, 
and did not go to McDowell but went straight to Pope. Now we are 
known by the company we keep, and when you find these three wit- 
nesses now brought, thus standing together, Douglass Pope, Duffee and 
Dyer, what remains to sustain the ground of this prosecution on their 
evidence and accusation? It seems to me that they all tumble out of 
the case together. 

But there is another new and startling piece of evidence which demon- 
strates that the 4:30 p. m. order was not received by Porter until 
sunset. At page 810 of the new testimony, there is a fatal piece of 
evidence—two of them, and the Recorder must have been slumber- 
ing when he failed to recollect them. ‘The necessary part of the case 
of the prosecution is that this 4:30 p. m. order was received at 5 or 
5:30 o’clock, in time for General Porter to have made an attack be- 

*. \. : 

fore dark. But here is a dispatch which General Porter wrote at 6 
p. m., which absolutely negatives, in every line of it, all possible idea 
of his having received this order to attack, not only from the fact that 
he says he has no cavalry, and Captain Pope brought him some order- 
lies as now appears, left three with him, but the whole tenor of the 
dispatch shows that he had heard nothing from McDowell or Pope for 
a long time, and did not know what the situation was. Let me read 
this dispatch. 

Failed in getting Morell over to you. After wandering about the woods 
for a time, I withdrew him, and while doing so artillery opened on us. 
My scouts could not get through. Each one found the enemy between us, 
and I believe some have been captured. Infantry are also in front. I am 
trying to get a battery, but have not succeeded as yet. From the masses of 
dust on our left, and from reports of scouts,.think the enemy are moving 
largely in that way. Please communicate the way this messenger eame, 1 
have no cavalry or messengers now. Please let me know your designs; 
whether you retire or not. I cannot get water and am out of provisions. 
Have lost a few men from infantry firing. 

Aug. 29—6 p. m. 

FE. J. Porter, Maj.-Gen. Vols. 


Now when he wrote that dispatch at 6 p. m., had he yet received 
the 4:30 p. m. order? That is impossible. 

Another thing I must refer to in order to refute the suggestions 
made about this. He says: “I have no cavalry messengers.” Where 
was he when he wrote that? He was at his headquarters at Bethlehem 
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Church. “Oh,” says the Recorder, “he had cavalry.” Yes; there 
were cavalry up by Morell, because, shortly afterwards, not getting 
any cavalry from McDowell under this message, he sends to Morell 
for some cavalry. The meaning is, not to deny that he had cavalry up 
at the other end of his line, but none at his headquarters. And that 
leads me to this, (in this place, I may as well say it as in any other) 
that as to the alleged variations and inconsistencies in the various state- 
ments of General Porter, and particularly in his opening statement be- 
fore this Board, there are just exactly two. And the wonder to me 
always has been, and the wonder to me when General Porter’s opening 
statement was prepared was, that it was possible, or could be possible 
to make a statement in which there should be so few omissions or fail- 
ures of memory as compared with the facts which now appear demon- 
strated here. There are two. One is a difference of recollection be- 
tween him and Sturgis, whether he knew of the presence of General 
Sturgis, and ordered him back to Manassas with his 840 men on that 
day. There is a direct difference of recollection between them, and 
judging it by the ordinary laws of evidence, it looks to me as if Stur- 
gis’s recollection was the better. But I am thrown into confusion upon 
that when I refer to Porter’s examination upon the McDowell Court 
of Inquiry in January, 1863, when he testified that he knew nothing of 
the movements of Sturgis on that day. The other failure of memory 
which the Recorder regards as so destructive to General Porter, is, in 
this matter of forgetting that he had some cavalry with Morell that 
day, a part of a Pennsylvania troop. A troop that Morell, to whom 
the commander says he was to report, but don’t recollect reporting, 
and Locke and Martin who were in the front, did not see or have any 
knowledge of. 

So if the testimony of those cavalrymen is to be taken, that must 
stand confessed, that failure of memory. But it does not in the least 
affectsthe merits of this case; nor in respect to any material point the 
deductions that are necessarily to be drawn. ‘That ends what I have 
to say upon the 4:30 p. m. order, because I assume it to be demon- 
strated that not being received till sunset, it was then too late to make 
the attack which was directed by it. ‘That Porter, acting upon the 
natural impulse of a loyal and devoted soldier, receiving such an or- 
der as that from his chief—that his first impulse was to carry it out, 
is manifest. What did he do? Did he, as was pretended by the Judge 
Advocate, and I think is still insisted by the Recorder, send an order 
to move forward two regiments supported by two more? No. It 
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appears now clearly proved upon the record, that that had all been 
already done upon some previous, but false report that the enemy be- 
fore him were retreating. But he sent an immediate order to General 
Morell to make an attack with his whole force, and he followed it up in 
person instantly to the front, and with such speed, that he was guilty 
of a possible omission which has been charged upon him as an act of 
criminal neglect. What was that? Why, that Sykes being with him 
at headquarters, he hurried forward to the front where Morell was 
ready to begin an attack, in such haste that he omitted to tell Sykes of 
the receipt of the order. To my mind, that is only clear proof of 
Porter’s zeal to carry out the order. He found that he had been un- 
der a misapprehension about the withdrawal of the forces behind Bull 
Run, indicated by his dispatches shortly before. He found that Gen- 
eral Pope now was insisting that he should make an immediate at- 
tack, and he hastens forward. What is in his mind is to carry out that 
order. He first sends Locke ahead with his order to make an im- 
mediate attack with his whole force. He goes to the front, and if 
it is true, if Sykes’ memory is not at fault on this point, he went for- 
ward without ordering Sykes or communicating the order to him. 
If I understand the military manceuvering the order was properly to 
be given as it was given to Morell to make the attack. Sykes, with his 
division was right behind, ready to be brought up into instant support. 
He was in immediate contact. Now what is all his parade of rhetoric 
and of assertion about this failure to exhibit this order to Sykes? It 
only shows the instant zeal with which Porter sprang to obey that or- 
der. Then what happened? He got to the front; he found Morell 
about ready to obey that order, and darkness was already upon them. 
I accept the military authority that has been brought into the case, to 
the effect that it was impracticable then to make an attack. General 
McDowell said on the former trial that he might have made an at- 
tack within an hour after receiving the order. He confessed, on the 
present examination, that he knew he was wrong about this, confessed 
that Porter’s position was in fact not so far advanced as he had sup- 
posed; he will not say exactly how much, but it would have taken 
much longer to make the attack here ordered than he had previously 
supposed. Colonel Smith, who before testified, to the destruction of 
General Porter, that that attack might have been made within an hour, 
concurring in the opinion then given by McDowell, now comes and 
frankly states that it would have taken not less than two hours. Sup- 
pose it to have been in the neighborhood of 7 o'clock, already nearly 
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dark, when Porter got to the front, could he but concur with the conclu- 
sion of his skillful subordinate Morell, that it was too late—two hours 
—9 o’clock, to complete the movement, and push forward into contact 
with the enemy? I suppose it is a military absurdity to pretend that. 
It has never been claimed that Porter should have made a night at- 
tack under this order—and we suppose that in view of the situation 
as it then was, and so utterly different from what the order contemplat- 
ed, such a proceeding would have been the height of folly. So I 
leave that branch of the case. 


VIOLATION OF THE 52D ARTICLE OF WAR 


Now, in respect to those more grievous charges, as they seem to me 
to be, having acquitted General Porter of all that can possibly be 
charged against him under the head of disobedience. Now comes the 
question of whether he was guilty of the frightful crimes charged 
upon him in the specifications under the second charge, imputing to 
him shameful treachery and misconduct in the face of the enemy run- 
ning away when he knew that a battle was raging on his right, in 
‘ which the rest of the forces were engaged, by which even the capital of 
the country itself was involved in danger, and moving off without the 
least effort, or lying still upon his arms all day without the least effort 
to assist. You will observe that all this has practically been disposed 
of in our discussion of the previous question under the joint order, if 
there was no retreat. The whole pretence of a retreat was based upon 
the despatch to McDowell and King, that, as the sound of battle seemed 
to retire, indicating to him that the main part of our forces were with- 
drawing behind Bull Run, as the joint order had contemplated the 
necessity of doing, he had made up his mind to retire also. I never 
have been able to discover any just ground of complaint as to that 
suggestion of his. If the circumstances were what he supposed, and 
what the despatch shows he supposed, it was not acted upon; there 
was no movement whatever, such as the despatch contemplated; there 
was no retreat. The substance of the information upon which he had 
written that despatch was immediately contradicted, and he moved for- 
ward and directed an advance instead of a retreat. But under the ap- 
plication of the joint order, under General Pope’s reiterated injunction 
in that order that it might be necessary, and that it probably would be 
necessary, for all of that army to fall back behind Bull Run that 
night, and under no circumstances to get into any position by which 
they could not fall behind Bull Run that night, if at 3 or 4 or 5 o’clock 
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in the afternoon he became satisfied from the sound of battle, as this 
dispatch shows he did, that the rest of the army was falling behind 
Bull Run, what ought he to have done? Ought he to have left his little 
band of nine thousand or ten thousand men exposed to the whole 
rebel army of now fifty thousand instead of twenty-five thousand; 
and he the only outpost and wholly unsupported? Well, I know 
nothing of soldiery, but it does seem to me to be the obvious dictate of 
common sense that if that was his belief the purpose of following the 
rest of the army behind Bull Run, as indicated in this message to Mc- 
Dowell and King, was not only eminently proper, but under the cir- 
cumstances, was absolutely necessary; and when that information was 
contradicted, then you find that the first thing he does is to move for- 
ward. 

As to the numbers of the respective armies that day, I do not pro- 
pose to afflict you with any further discussion. I have taken it for 
granted that, from all the statements that have been made up to this 
time Porter’s force consisted of ten thousand men; that is the proof 
upon which he was tried before; that is the theory upon which this 
case has been tried throughout, until the day before yesterday, when 
the Recorder, upon what we regard as mistaken and fictitious methods, 
figured it at twelve thousand or fifteen thousand. Pope thought it was 
twelve thousand, but the actual figures show ten thousand. Neither do 
I know or care what the exact number was of the rebel forces op- 
posed to him on Dawkin’s Branch, or between there and the Pike, they 
were all in supporting distance of each other. It was one united force, 
and an attack by him upon that force at any time after McDowell left 
him would have brought down together concentrated upon any part of 
that ground, the whole of Lee’s and Longstreet’s force. And what had 
he reason to believe they were? He and McDowell agree upon the 
testimony as it now stands upon the record, that they knew there were 
at least 14,100, who must have got there before they did, and they 
took it for granted that the rest were coming. Now what is the na- 
ture of the question under this specification? We have got the question 
of disobedience out of the way. That is all gone. I assume that we 
have made a complete case in answer to the charge of disobedience. 
The question on this part of the case then is, the retreat being out of 
the way, whether it was his duty to make an attack between the time 
of McDowell’s departure, taking King with him, and the receipt of the 
4:30 p. m. order. Now, I am perhaps not capable of discussing the 
military principles that must govern such a,question; but I can state 
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upon the one side, the theory upon which he was found guilty, be- 
cause he did not attack, and I can state, upon the other, the facts as 
they now stand, and I think you will agree that if those facts as they 
have now been proved, had been before that court-martial, there never 
would have been the least idea of convicting him. In the first place, 
we have the fact of the actual force that he had; and, substantially, 
there is no difference between the former trial and this, in respect to 
that. King and Ricketts having been withdrawn from him, he was 
left with, say in round numbers, ten thousand men. The Recorder 
pretends, by a novel method of reckoning, that he had 33,000 men. 
The triumph of the science of mathematics is here well illustrated. He 
had his own 13,000 [magnifying this 10,000 to 13,000]; then he had 
King’s and Ricketts’ 17,000; then he had Banks’ 10,000—40,000; a 
great many more than I supposed. Forty thousand men, so says the 
learned Recorder, and that he ought to have made an attack. Well, 
yes; if he had 40,000 men, I agree that he ought to have made an at- 
tack. But, when it is necessary for the Recorder at this late day to 
resort to such marvellous calculations, is it not a pretty clear aban- 
donment of the case as it always stood before, and as we think it 
stands now. Why bring into this case all this rubbish about Banks? 
Was Banks under the command of Porter? Why didn’t Pope, anxious 
as he was to have Porter’s conviction stand in former years, make 
that suggestion? Why didn’t the Judge Advocate General, reciting to 
the President all the evidence there was against Porter, say anything 
about Banks? That is the triumph of the Recorder’s ingenuity; that 
is a new invention; and, I think, a weak invention of the enemy. Gen- 
eral Banks, (says the Recorder) was at Bristoe, or Kettle Run. There 
has been quite a deal of dispute and discussion, raised by him upon 
the evidence of Professor Andrews, and of his superior officer, Gen- 
eral Gordon, as to the precise point where Banks was, whether at 
Bristoe or at Kettle Run.’ I don’t know where he was. The Re- 
corder says it is quite manifest that it was not Porter’s force, but it 
was a brigade of observation from Banks’ force, sent out half a mile 
or a mile from Bristoe, that caused the transportation of Wilcox’ 
force over to their right wing in the afternoon of the 29th. But, is it 
not too obvious for dispute that it was some movement of Porter’s 
10,000 men close upon the enemy, so close that Longstreet would not 
let Lee attack, although Lee wanted to attack, that dictated to them that 
precautionary transfer of Wilcox? If that was not sufficient cause for 
transferring Wilcox over there with his three brigades, how was the 
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advance of a single brigade of observation, away down within a mile 
of Bristoe, cause for the transfer of Wilcox? The Recorder says the 
enemy in that movement was waiting for something to turn up. Well, 
something had already turned up. Porter had turned up, and was there 
with his 10,000 men close upon them. It was undoubtedly some threat- 
ening movement upon Morell’s part; something done, or apparently 
threatened to be done, that called for that transfer. So, I do not think 
it worth while to discuss that question any more. ‘The character of 
the position at Dawkin’s Branch, held by Porter for offence and de- 
fence is proved by the maps and surveys, and the testimony of Warren, 
of Morell, of Sykes, and others. Did the former court-martial under- 
stand that? The maps that were before them show that they did 
not. For all that they knew, Porter, wherever he was, had nothing but 
the clear open country before him, without a single rebel soldier in- 
tervening between him and Jackson’s right wing. On their theory, 
an attack was just as practicable as it is upon the Recorder’s theory, 
as evidenced by the map which I have been enabled to incorporate into 
my argument, because theré was nothing to prevent his attacking. 
Now, here is this new fact of the introduction of anywhere from 
14,000 to 25,000 men absolutely commanding and closing the way. 
They outflanked him on his left, and they outflanked him on the right, 
clear away to the Warrenton turnpike. Now, where is the soldier, we 
challenge him to come forward—who will say that, under these cir- 
cumstances, General Porter ought to have made an attack? General 
Pope does not dare say so. If he could have said that, he would have 
been here to say it; he would not have waited for any subpcena; if 
he, as a soldier, could have demonstrated to you, as soldiers, that Porter, 
in that situation ought to have attacked, he would have come, because 
he is anxious to support this prosecution, and keep General Porter un- 
der this brand of infamy which he: has laid upon his head. No; I 
don’t believe there is a soldier in this or any other country, who dares 
to come and say that Porter, under those circumstances, should have 
made an attack. 

Then, what else is there? ‘There is the difference of position. I 
speak not now of the ignorance of the court-martial, of the ground 
which has been so clearly laid down before this Board. I speak now 
of the confessed difference as to Porter’s position, the relative position 
of Porter to the right wing of the rebel army as it was then believed 
to be, and as it is now demonstrated to have been. It is involved in 
the question of the then supposed absence of the confederate force 
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which we now know, and was then by Porter asserted assuredly, to 
have been present between Jackson and Porter. ‘They thought, and 
all thought, apparently—McDowell certainly thought—that Porter was 
much nearer the Warrenton turnpike than he was. ‘They all thought 
that Porter had reached the second run that crossed the Manassas and 
Gainesville road, one mile in advance of where he was. The maps 
show it. ‘The sworn statements show it. And then they thought that 
he was behind the right wing of the rebel army, and very near to it; 
that there was nothing there but Jackson’s force, as has been demon- 
strated to you over and over again—nothing there but Jackson, and 
that there was no pretence of execution on Porter’s part of his rec- 
ognised duty, the situation being what they supposed it was, of going 
in, orders or no orders, and attacking the right flank and. rear of 
Jackson’s force. 


~Was A Battie “Racinc” Att Day? 


There was another thing. The court-martial believed, and it was so 
sworn, that there was a battle raging all day in his plain sight and 
hearing. Well, was there? You all know about that now. The Re- 
corder called a host of witnesses to prove that there was a battle. 
It has enabled us to develop exactly the situation. There was not a 
battle raging with continuous fury from daylight until dark, as Pope, 
in his despatch of the next morning, asserted. There was a series of 
successive spurts, as Heintzelman said; there were skirmishes all 
along the line from just below the Warrenton pike up to Sudley 
Springs and Sudley church. Was there no battle? Why, yes; there 
were lots of them. Every regiment, apparently, and every brigade, 
had a battle of its own. But they were no more connected than if one 
had been in Maine and another in Florida, and the rest in interlying 
States. There was no support of one attack by another attack. Let 
me read what General Schurz said upon that subject. He was there; 
he was engaged in it. Heintzelman says there were successive spurts. 
General Schurz says: 


“If all those forces, instead of being frittered away in isolated efforts, had 
co-operated with each other at any one moment, after a common plan, the 
result of the day would have been far greater than the mere re-taking anGé 
occupation of the ground we had already taken and occupied in the morning, 
and which, in the afternoon, was for a short time at least lost again.” 


We have prepared, and will give you, a synopsis in print of what 
these successive spurts were, where they were, and when they took 
place. It demonstrates that there was no continuous battle, and they 
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account for the fact that General Porter, who, you will remember, was 
left alone, without a word from General Pope all this time, never 
heard anything but artillery firing. The Recorder says, “O, yes, he 
did.” General Marshall, in charge of his skirmish line, makes very 
strong statements of seeing, from that skirmish line, on the other side 
of Dawkin’s Branch, the rebel army and Pope’s army in fight, moving 
backwards and forwards, heard their yells, and that there was no man 
in our force who did not feel assured that Pope’s army was being 
driven from the field. General Marshall stated that. I have no doubt 
that, so far as he was concerned, it was entirely true. There is not 
the least evidence that he made any such statement to General Porter. 
But what was it? He does not fix the time on his first examination; 
but on this new trial he does. What was it? What conflict was there 
that day that answered all these conditions, that could possibly be 
seen from any ground in the neighborhood of Dawkin’s Branch? It 
was the fight between King’s division and Hood, when King was 
thrust down on the turnpike just at dusk. There is not any other 
fight that day, on that field, that could possibly have been seen or heard 
from that part of the country, that could answer the conditions de- 
scribed by General Marshall, and that does answer exactly to them. 
Mr. Maltby tells me, from a very careful inspection of the record, 
that until that fight with King’s division, on no part of the line was | 
there, at any time, a larger force than eight. regiments concerned in 
any one of these skirmishes or conflicts. "There was a great deal of 
slaughter, undoubtedly. What principle it was conducted upon no 
historian has ever yet stated. We have a promised history of Colonel 
Smith’s, which may probably explain it, but there never yet has been 
any explanation of that method of warfare. Well, I have one which 
I will give you presently. I think it was conducted upon the general 
laws of war as laid down by General Pope, when he took command of 
the army, upon the principles of attacking whenever you see anybody 
to attack, without regard to the circumstances or the consequences, ex- 
actly according to the military code of the Irishman at Donnybrook 
fair. But now, what is the real fact, as to its being a continuous bat- 
tle, within sight and hearing of General Porter, and raging all day? 
We have produced the evidence of every man in his division who is 
worth believing, that until General Marshall saw the fight between 
Hood and King they saw nothing. ‘They heard only artillery firing. 
And there was General Porter awaiting news from Pope and McDowell. 
The news from-McDowell, that he got, said that all went well with 
CnoatTE—19 
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him towards Bull Run. It didn’t go well anywhere else. ‘The evidence 
shows that King, or rather Hatch (as King was absent), marched up 
the Sudley Spring road, going to and fro on contradictory orders from 
Pope and McDowell, and that he did not get into any action until this 
disastrous run on the pike, when ke was rushed down through all the 
other forces at about sunset, or after. I suppose that a corps com- 
mander, as I have had occasion to say on this subject, is bound to 
take notice of the situation, and if he was aware of circumstances and 
facts wholly unknown to his commanding general, at the other end of 
the line, he was bound to act upon what he saw before him—was he 
not? Now, was there any time that day when he ought properly to 
have attacked, and when it would not, on the contrary, have been a 
fatal and stupid blunder, for which he would have been grossly culpa- 
ble, and chargeable with all the destruction of life that would have 
been occasioned, if he had made an attack—was there anything known 
to him that would have justified the sacrifice of his corps by an at- 
tack that day? We know now that if he had sacrificed his whole 
corps by the blunder of an attack, it would not have afforded any re- 
lief to Pope’s army. ‘There is a demonstration of this, as it seems to 
me, in this case, that the whole world would be content with, in con- 
firmation of Longstreet’s testimony, that it was Porter’s presence there 
that prevented an attack by Lee that. day. And, what is the demon- 
stration? What happened next day when Porter was withdrawn by 
the orders of General Pope from this position! What is the evidence? 
What is the irresistible conclusion from the proofs as to what happened 
on the 30th? Why, that it was only Porter holding on to where he 
was, against every threat and every doubt, that prevented on the 29th 
the slaughter that was consummated on the 30th. What could have 
justified Porter in withdrawing his force from there on the morning 
of the 30th but the positive orders of General Pope, who still remained, 
or claimed to have remained, in absolute ignorance of the intervening 
situation? Remember that day of the 30th. When General Pope with- 
drew General Porter’s force and brought it up with him to Groveton, 
he could not believe, Reynolds and Porter together could not. convince 
him, that the rebel army, under Lee and Longstreet, was there. Had 
not he said in his despatch of the previous day that they were coming at 
such a rate as would bring them in by the night of the 30th or the 31st? 
No, he could not believe that the whole rebel army was then already there. 
He said they were in full retreat even then, that morning of the 
30th. He launched his army upon them supposing that they were in 
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full retreat, when they were there in that fortress, that impregnable 
fortress, upon the Independent railroad cut, and thence stretching away 
upon these heights down to the situation where Porter had left them 
that morning. Well, you know what slaughter took place on the 30th. 
You know it was when Porter was withdrawn from the position which 
on his judgment he had maintained the day before. It seems to me 
that the truth as to the situation of the 29th, and the propriety of Por- 
ter’s conduct on the 29th, are demonstrated by what appeared to follow 
on the 30th, when, contrary to his own judgment, he was withdrawn 
from this fortified position on Dawkin’s Branch, which had up till that 
time held the main force of the rebel army in check, and the whole 
Federal force was huddled together on the inside of the circle in front 
of the Independent railroad cut, and upon the successive heights, be- 
ginning with Douglass height and extending down to the Manassas 
and Gainesville road, all along which the rebel army was _ en- 
igericheduls. tat “aint 
DESPATCHES OF THE 29TH 


Now, if the Board pote the Recorder has had a great deal to say, 
in respect to the despatches that passed between General Morell on the 
29th, and General Porter. I do not propose to weary the Board with 
a re-consideration of these. ‘That has been done in the statement pre- 
sented by Mr. Bullitt, and most carefully perfected by him. 

These despatches show no inconsistency ; they fully explain the much 
complained-of message to McDowell and King, on the strength of which 
Porter was convicted of retreating. Now there are some things to 
be said in regard to these despatches. General Porter remained at the 
front after McDowell left him. McDowell did not go until some- 
where between 12 and 1 o’clock; that is certain. Porter remained a 
long time after that at the front, and came to the rear, and established 
his headquarters at Bethlehem Church, somewhere from 2 to 3 o’clock, 
probably at 3 o’clock. These written despatches between him and Mor- 
ell must have begun about that hour. I’ do not suppose there was any 
need of written despatches when both were at the front. It is not likely 
that we have all the despatches. If we could have all that General Por- 
ter wrote that day, if none were withheld from us by the prosecution, 
there would not be a single circumstance in all the details of that after- 
noon left unexplained. If we could have the despatch that General Por- 
ter sent to General Pope by Weld; if we could have the other despatch 
that he sent to Gen. Pope, in answer to the 4:30 p. m. order, that came 
by Douglass Pope, explaining the situation then in regard to the force in 
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front of him, in regard to the time, showing the exact time when that 
was received ; if we could have the other despatch sent to General Pope, 
which told him that General McDowell had taken King away, and which 
is testified to before McDowell’s Court of Inquiry, we should have 
everything. But it does seem to me, that those despatches now before 
you tell substantially the whole story, and make out a perfect case, 
under all the charges, in respect to the conduct of General Porter on 
the 29th. 

The Recorder, for some reason or other, has seen fit to say, that 
Porter’s headquarters were two and five-eighths miles from the head 
of his column. Well, if it were so, I don’t know that there would be 
anything wrong, if his column were two and five-eighths miles long; but 
unfortunately for the statement his column was only a mile and three- 
quarters; Morell, at one end of it, and he at the other. I think you will 
find it admitted by Judge Advocate Holt, on his written argument, that 
Sykes, who was with Porter at his headquarters, was in the proper 
place. I suppose that is an admission that General Porter was in his 
proper place, where he could not only command his whole force in 
front of him—where he could command his own force, and get the 
promptest intelligence of everything that was going on in front, and at 
the same time be in a situation to communicate with Generals McDowell 
and Pope, and to receive the messages that General Pope did not send 
him. General Lee, it seems, had his headquarters in the rear of his 
force, on the 29th and 30th. Gen. Pope started out in the morning, 
with his headquarters at Centreville, 8 or 10 miles away, and did not 
come on the field until after 1 o’clock, and then he established his head- 
quarters a little farther from his foremost force than General Porter 
was from his. General Pope said that he was in the presence of the 
enemy when he was at Centreville, so that I do not think there is any 
difficulty in this matter, of the distance of General Porter’s headquarters 
from his front. ; 


VALUE OF GOVERNMENT TESTIMONY—GENERAL MCDOWELL 


The whole case, so far as the facts go, has now been completely dis- 
posed of. There is not a rag left of the Government case against 
General Porter; and yet there is something that remains. ‘There are 
the opinions of two witnesses, who, if their opinions were entitled in 
this particular case to weight, ought to receive great consideration. 
Those are the opinions of Generals McDowell and Pope. What I pro- 
pose further to say, in respect to them to complete this review of the 
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affairs of the 29th, is, that General McDowell and General Pope have 
placed themselves in such a position before this Board, that you must 
utterly reject their opinions when given adversely to General Porter. 
About General McDowell enough doubtless has already been said. 
The fatal mistake that he made on the former trial, or that he alleged 
was made, was in allowing his testimony as to what he said to Porter, 
to be construed into an order, to make an immediate attack with Por- 
ter’s whole force on the right flank and rear of the enemy in front of 
him. He claimed this time, and said that he didn’t mean any such 
thing; he didn’t mean that General Porter should have done anything 
more than we have fully proved that he did do. Well, I think that 
should have removed General McDowell’s evidence, and the weight 
of his opinion, if there is a shred of his opinion still left in the case, 
should have removed it all. But I must call attention to two or three 
circumstances in respect to General McDowell, which would wipe out, 
as it seems to me, from the case, the weight of his opinions, because 
of bias and hostility from some cause—I don’t know what—to Gen- 
eral Porter. Let us see. In 1870, I think it was, he, in answer to 
the petition or application of General Porter to the President of the 
United States for a reopening of his case, prepared for circulation, 
and distributed certain evidence, as he called it, to counteract that 
claim. What was it? It was an account by General: Jackson of the 
battle of the 30th, but purporting to be of the battle of the 29th. With 
what object? To show that General Porter must have know that 
there was a fierce contest going on between the Federal troops and 
the Confederate troops at Groveton. Well, it now so happened that 
that account of General Jackson related not to the 29th, but on its 
face related to, and purported to relate to the 30th. And the worst 
part of it was that the ferocious federal onsets referred to by Jack- 
son, which were intended to be a demonstration of Porter’s knowl- 
edge on the 29th, from his distant position at Dawkin’s Branch, that 
there was a furious battle raging, were Porter’s own fighting of the 
30th. It was his impetuous attack; it was his brave troops of the 
Fifth Army Corps on the 30th, that made such a demonstration—such 
onslaughts, such irresistible attacks upon Jackson’s front, that he was 
compelled to call for reinforcements, and that was put forth to the 
public by General McDowell as a demonstration that Porter, in his 
distant position on the day before, must have known that that very 
state of things was going on then, and thus to find cause to condemn 
his inaction on the 29th, the day before. Well, the question is, as 
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to General McDowell’s purpose in this. I am going to read to you 
Jackson’s account of what then happened on the 30th, because, with 
that map of the 30th before you, it can be more easily followed. You 
know what took place, and you know who did the great deeds of that 
day. As General McDowell now admits, it was General Porter and 
his troops that bore the brunt of that fight. Now, the question is, 
whether General McDowell, who was charged with the superintendence 
of that whole work of the 30th—who was charged with the whole 
business of the pursuit—in the first place, whether he ever read this, 
which I hope he never did; and if he did read it, whether he could for a 
moment have remained of the impression that it referred to the 29th. 
This is Jackson’s account of that fight, and you will see that nothing 
approaching this or anything like it, happened on the 29th—that it 
was all Porter’s magnificent fighting on the 30th; and as General Mc- 
Dowell, on being confronted with the very book from which he took 
this extract, was forced to admit, the events described are there ex- 
pressly stated to have taken place on the 30th, and not on the 29th: 

After some desultory skirmishing and heavy cannonading during the day, 
the Federal infantry, about 4 o’clock in the evening, moved from under cover 
of the wood, and advanced in several lines, first engaging the right, but 
soon extending its attack to the centre and left. In a few moments our 
entire line was engaged in a fierce and sanguinary struggle with the enemy. 
As one line was repulsed another took its place, and pressed forward as if 
determined, by force of numbers and fury of assault, to drive us from our 
position. So impetuous and well maintained were these onsets as to induce 
me to send to the commanding general for reinforcements; but the timely 
and gallant advance of General Longstreet, on the right, relieved my troops 
from the pressure of overwhelming numbers, and gave to those brave men 
the chance of a more equal conflict. As Longstreet pressed upon the right, 
the Federal advance was checked, and soon a general advance of my whole 
line was ordered. Eagerly and fiercely did each brigade press forward, 
exhibiting in parts of the field scenes of close encounter and murderous 
strife, not witnessed often in the turmoil of battle. The Federals gave way 
before our troops, fell back in disorder, and fled precipitately, leaving their 
dead and wounded on the field. During their retreat, the artillery opened 
with destructive power upon the fugitive masses. The infantry followed 
until darkness put an end to the pursuit. 


An exact description of the. transaction of the 30th, of which Gen- 
eral Porter bore the brunt. Now, is it possible for General McDowell 
procuring that, publishing it, putting a heading on it that it referred 
to the transactions of the 29th, to have read it and not seen at once 
that it referred not to the 29th, but to Porter’s fight, as we may well 
call it, of the 30th? I do not wish to throw the least discredit upon 
any general; I am only speaking as I have a right to speak of what 
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stands recorded here, and to speak of the weight to be given to Gen- 
eral McDowell’s opinion, as adverse to General Porter’s. If it had 
stopped there it would have been bad enough. But what more have 
we? Why, when that came out, Col. Smith, who seems to be a de- 
luded, but a reasonably truthful witness, at once protested that it was 
not true; that that was a mistake, that it referred not to the 29th, but 
to Porter’s fight of the 30th. Well, the question was raised, and it 
became a public, bruited, agitated question among military men. What 
happened? ‘That question came to General McDowell’s ears. What 
should have happened? I suppose fair play is a rule among soldiers as 
it is among civilians. Here was this report gotten up by General Mc- 
Dowell, circulated by him for the purpose of thwarting Porter’s applica- 
tion for a rehearing, which necessarily must have been to his infinite 
damage and prejudice, because of this injection into the 29th of the very 
different facts of the 30th. The question was publicly raised, whether 
General McDowell had not made a mistake in his dates—whether he 
had not erroneously published the events of the 30th as the events 
of the 29th. I should suppose that the first instinct of a soldier in 
such a case would have been to find out whether he had made a mis- 
take or not. It would be the first impulse of anybody outside of the 
army, and it seems to me that it would be of every man in the army. 
Well now, what did General McDowell do? Knowing that the ques- 
tion was agitated, and that he was suspected of having made this 
mistake, to the great damage of his brother soldier, who was suffering 
under this undeserved ignominy, what did he do? He did nothing. 
He let it go uncorrected. Why? Now, do not let me do him any in- 
justice. Let me show you his own words. Why did he let it go 
uncorrected. I read from page 768 of the record: 


Q. Now, when this doubt was raised, whether it did, in fact, refer to the 
29th or the 30th, did you take any pains to find out? - 

A. I did not; but the “pains” were taken in that being sent on to Wash- 
ington, to see whether it was a correct extract, and they said it was. 

Q. Did it oceur to you then, that if this mistake had been made, and it, 
in fact, referred to the 30th, and not to the 29th, an injustice had been done 
to General Porter, which might be corrected then? 

A. You must understand, that up to within a few minutes, I never knew 
what I have since admitted to be the fact, that that statement did not 
refer to the 29th. 

Q. But when it did become a matter of question, whether it referred to the 
29th or 30th, you did not take any pains to find out which it did refer to? 

A. No, sir: . 

Q. Did it occur to you, at that time, that if it was a mistake, an injustice 
had been done to General Porter by that, which might, and should then be 
corrected, at that time? ; 

A. No, it did not, because I did not think it my province to do it. 
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Not his province to correct an error, which he himself had made 
to the prejudice of another soldier, who was suffering under this 
ignominy! It cannot be that he wants fair play for General Porter. 
It cannot be, that any opinion that he expressed, ought to be for one 
moment considered. ‘There is one other little matter, in respect to 
General McDowell, to which I call your attention in that same con- 
nection, although it seems to me that what I have just shown is enough. 
That is fatal, is it not, to the impartiality of any opinion of his in- 
volving the conduct of General Porter. 

But the other fact is quite as bad for General McDowell, as illus- 
trating his bias and hostility to General Porter, and the consequent 
worthlessness of his adverse opinions. I refer to his suppression on 
the court-martial of the three despatches of the 29th of August, re- 
ceived by him from General Porter—despatches now produced by 
General McDowell, but which on the former trial were in his pos- 
session, but were not then produced though called for, and which 
would have gone very far indeed towards the vindication of General 
Porter. Those three despatches are to be found at page 810 of the 
new record, and are as follows: 


General McDowell: The firing on my right has so far retired that, as I 
cannot advance, and have failed to get over to you, except by the route taken 
by King, I shall withdraw to Manassas. If you have anything to communi- 
eate, please do so. JI have sent many messengers to you and General Sigel 
and get nothing. 

F. J. Porter, Major-General. 

An artillery duel is going on now—been skirmishing for a long time. 

1S le 122 


General McDowell or King: I have been wandering over the woods and 
failed to get a communication to you. Tell how matters go with you. The 
enemy is in strong force in front of me, and I wish to know your designs 
for to-night. If left to me I shall have to retire for food and water, which 
I cannot get here. How goes the battle? It seems to go to our rear. The 
enemy are getting to our left. 

A E.. J. Porter, M. G. Vols. 

General McDowell: Failed in getting Morell over to you. After wandering 
about the woods for a time, I withdrew him, and while doing so, artillery 
opened on us. My scouts could not get through. Hach one found the enemy 
between us, and I believe some have been captured. Infantry are also in 
front. I am trying to get a battery, but have not succeeded as yet. From 
the masses of dust on our left, and from reports of scouts, think the enemy 
are moving largely in that way. Please communicate the way this mes- 
senger came. JI have no cavalry or messengers now. Please let me know 
your designs, whether you retire or not. I cannot get water and am out of 
provision. Have lost a few men from infantry firing. 

Ff. J. Porter, Major-Gen, Vols. 

Aug. 29, 6 p. m. 
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They show many things which General Porter was struggling to 
show on his former trial, and which the withholding by General Mc- 
Dowell of these despatches prevented from clearly appearing. 

They show how completely he was abandoned all that day by both 
Pope and McDowell, and how eagerly he was waiting and looking for 
tidings from them. They shed a flood of light on the much perverted 
and much complained of despatch to McDowell and King, the des- 
patch which was so fatal to Porter in the judgment of President 
Lincoln, as indicating the purpose to retreat, while the rest of the 
army were fighting—a purpose which the President was falsely told by 
the Judge Advocate-General, that Porter had carried out—these show 
the true meaning of that despatch that he was thinking of retiring in 
obedience to the injunctions contained in the joint order, because of 
his belief that the rest had retired behind Bull Run. They show the 
great strength of the enemy in his front, and on his left—and finally, 
as we have already seen, they show that at 6 o’clock, when the third of 
these despatches was written and dated, General Pope’s 4:30 p. m. 
order had not yet been received. The despatches were carefully 
preserved by General McDowell; they were in his possession; all 
despatches that he held were pointedly called for when he was under 
examination upon the court-martial, and these were not produced. 
While another, which, taken alone, was very prejudicial to Porter, 
but which these would have fully explained, and to his credit, was 
vauntingly exhibited and put in evidence. Will it do for an eminent 
general, swearing away the good name, or perhaps the life even, of 
a brother officer, to shelter himself from the charge of suppressing 
such material evidence behind the plea that he forgot them, or did not 
realize their importance, or look to see what they were? 

We submit, therefore, that these three facts, so distinctly proved upon 
General McDowell, viz.: his statement upon the former trial, now 
utterly retracted, that he meant by “put your troops in here,” to order 
Porter to make an immediate attack with his whole force; his pub- 
lication of the falsely dated extract from Jackson’s report to defeat 
Porter’s application for a rehearing; and his suppression of these 
three important despatches, do completely destroy any weight or con- 
sideration which might otherwise have been claimed for the opinions 
of this celebrated witness. 
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GENERAL Popre’s TESTIMONY 


Now, I come to General Pope, whose opinion is so much relied upon 
by the prosecution, and, in fact, his is now the only remaining opinion. 
I suppose it may fairly be said to have been abandoned by his con- 
temptuous refusal to come before this Board and support it. But, 
understanding that it may be claimed differently, let us see how he 
stands. It seems to me that there is exhibited upon this record, a 
deadly hostility on his part to General Porter, and a confession by 
him of personal interest in the question of Porter’s guilt or innocence ; 
and there is something more exhibited, if I understand the matter 
right. He has a most peculiar congenital defect; I mean his way— 
constitutional with him and peculiar to him—of looking at things and 
stating things; his method of stating the truth, if that is the proper 
word. He will tell the biggest kind of a “truth,” that is out of all 
relations, not only with all truths known to other people, but with his 
own truths as he has seen them, and stated them the day before. Now, 
if that be so, his opinion certainly ought not to be regarded as of any 
great force. In respect to that, I shall be under the necessity of call- 
ing your attention to only a few instances. There is a disease called 
“color blindness,” when a man cannot distinguish one color from 
another, when he will look at the red diamonds of a colored window, 
and say that they are green, or at a yellow light, and declare that is blue. 
It is no fault on his part. It is a natural, inherent, constitutional 
defect. So it seems to me that there is such a thing as blindness to 
the truth, and inability to recognize the existing relations of things. 
That seems to be the infirmity of this general. Let us see—he did 
declare, did he not, in the presence of General Ruggles, on the 2d of 
September, that he was entirely satisfied with all of General Porter’s 
explanations, in regard to these much complained of matters. He 
met him cordially at Centreville, in the presence of the witnesses, Gen- 
eral Webb and General Green, and General William F. Smith. Now, 
that would seem to be a pretty strong contradiction of all his opinions 
and charges before. But, as to this natural infirmity of his, I want 
to call the attention of the Board to certain written statements. At 
page 234 of the court-martial record, is his account of the battle of 
the 29th. I will only read one sentence. It was written on the morn- 
ino of te, oUt at 5 a. oni. 


We fought a terrific battle here yesterday, with the combined forces of the 
enemy, which lasted with continuous fury from daylight until after dark, 
by which time the enemy was driven from the field, which we now occupy. 


FITZ JOHN PORTER CASE 299 


If he did not know anything of the presence of Longstreet, it is 
a very curious thing to find here a statement that he had been fight- 
ing against the combined forces of the enemy; and if he knew that, 
as he swore upon the court-martial, he came upon the field about 
twelve or one, and practically put a stop to hostilities until about four, 
it is a very remarkable thing that on the next morning he saw the 
truth to be in this way: 


We fought a terrific battle yesterday with the combined forces of the 
enemy, which lasted with continuous fury from daylight until after dark. 


Then, at 9 p. m. on that day, he wrote another despatch, which 
is contained in General Porter’s opening statement, at page 101. You 
know the facts of the battle of the 30th, that it was brought on by an 
assault which General Porter was directed under General McDowell 

_to make, and that the assault was directed upon the assurance that the 
enemy were flying and in full retreat. Well, they made an assault. 
They were almost cut to pieces. Blood flowed like water. Thousands 
of brave men perished, and \this is the account that General Pope gave 
of it that same night, 9:45 p. m. from Centreville. 


We have had a terrific battle again to-day. The enemy largely re-enforced 
assaulted our position early to-day. We held our ground firmly until 6 p. m., 
when the enemy, massing very heavy forces on the left, forced back that 
wing about half a mile. At dark we held that position. Under all the cir- 
cumstances, both horses and men having been two days without food, and 
the enemy greatly outnumbering us, I thought it best to draw back to this 
place at dark. The movement has been made in perfect order and without 
loss. The troops are in good heart, and marched off the field without the 
least hurry or confusion. Their conduct was very fine. 


That refers to Porter’s troops especially. 


We have lost nothing, neither guns nor wagons. 


Well, General Ruggles, his aide-de-camp, who was required to pen 
this despatch for him, says, at the time it was written, “General, I 
saw some guns lost, I saw some wagons lost; you are mistaken 
there, are you not?” He said, “Well, write it. We have lost nothing, 
neither guns nor wagons!’ Thén he comes to Washington and is 
stung to madness by the telegrams upon which the Recorder has relied 
so much, and that madness, as it seems to me, has continued until this 
day. 

Next I want to call your attention to his report of September 3d, at 
page 1,116 of this record. That is one of the most remarkable mani- 
festations of this peculiarity of General Pope, that I have ever found. 
We know exactly, now, the orders that General Pope gave on the 
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morning of the 29th. The history of this report is that it was written 
for the purpose of laying the foundation for the prosecution of de- 
linquent officers, as claimed or stated in his report to the committee on 
the conduct of the war. They wanted the actual truth, and here he 
states it, as he then saw it, speaking of what happened on the morning 
of the 29th. You know what the orders were then? ‘There was a 
written order to Porter to march upon Centreville at daylight. Then 
a verbal message, followed by a written order for him to march upon 
Gainesville, and then the joint order. Now, here is the way General 
Pope states it. 


I also instructed F. J. Porter, with his own corps and King’s division 
of McDowell's corps, which had for some reason fallen back from the War- 
renton turnpike toward Manassas Junction, to move at day-light in the 
morning wpon Gainesville along the Manassas Gap Railroad, until they com- 
municated closely with the force under Heintzelman and Sigel, cautioning 
them not to go further than was necessary to effect this junction, aS we . 
might be obliged to retire behind Bull Run that night for subsistence, if 
nothing else. 


It shows also his construction of what he got jumbled up here with 
the joint order, cautioning them not to go further than necessary to 
effect this junction., Did the Recorder ever see that? 

Porter marched as directed, followed by King’s division, which was by this 
time joined by Ricketts’ division, which had been forced back from Thorough- 
fare Gap by the heavy forces of the enemy advancing to support Jackson. 


As soon as I found that the enemy had been brought to a halt, and was 
being vigorously attacked along Warrenton turnpike, sent orders to McDowell. 


Now, here are two orders which nobody else has ever heard of. 


To advance rapidly on our left, and attack the enemy on his flank, ex- 
tending his right to meet Reynolds’ left, and to Fite John Porter to keep 
his right well closed on McDowell’s left, and to attack the enemy in flank, 
and rear, while he was pushed in front. This would have made the line of 
battle of McDowell and Porter, at right angles to that of the other forces 
engaged. 


Can you conceive of a General who had commanded three or four 
days before, and had issued these written orders which we have been 
considering here, that he should state it in this way, unless he was 
suffering from the disease which I have imputed to him? 


Popn’s Report or JANUARY 277TH, 1863 


Then what is the next? His official report made to the Government, 
and withheld, for some reason or other, from publication, until the 
evidence in Gen’l Porter’s case was all in. There are some rousing 
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statements of “truth” there to which I would like to call the attention 
of the Board. Referring to the 29th, on page 19, he says: 


I sent orders to General Porter, whom I supposed to be at Manassas Junc- 
tion, where he should have been in compliance with my orders of the day 
previous, to move upon Centreville at the earliest dawn. 


Well, that whole history has been explored, and nobody but General 
Pope has ever known of any order to General Porter that day, the 
28th, but to stay at Bristoe until he was wanted, and it was at Bristoe 


that he was ordered to move upon Centreville. 

On page 20: 

I also sent orders to Major General Fitz John Porter, at Manassas Junec- 
tion, to move forward with the utmost rapidity, with his own corps and 
King’s division of McDowell’s corps, which was supposed to be at that point, 
upon Gainesville, by the direct road from Manassas Junction, to that place. 
I urged bim to make all speed, that he might come up with the enemy, and 
be able to turn his flank, near where the Warrenton turnpike is intersected 
by the road from Manassas Junction to Gainesville. 


And at page 23: 

It was necessary for me to act thus promptly and make an attack, as I 
had not the time, for want of provisions and forage, to await an attack from 
the enemy; nor did I think it good policy to do so under the circumstances. 

During the whole night of the 29th, and the morning of the 30th, the 
advance of the main body under Lee, was arriving on the field to re-inforce 
Jackson. 


Think of this. Months after the events he still insists that the main 
army of Lee came through Thoroughfare Gap, during the night of 
the 29th, and the morning of the 30th, to get on to the field. 


Every moment of delay increased the odds against us, and I therefore 
advanced to the attack as rapidly as I was able to bring my forces into action. 
Shortly after General Porter moved forward to the uttack along the War- 
renton turnpike. 


This is the 30th. See how he recognizes the truth on the 30th. 


And the assault on the enemy was made by Heintzelman and Reno on the 
right (Heintzelman and Reno made no attack on the right, on the 30th). 
it became apparent that the enemy was massing his troops, as fast as they 
arrived on the field, on his right, and was moving forward from that direc- 
tion to turn our left, at which point it was plain he intended to make his 
main attack. I accordingly directed General McDowell to re-call Ricketts’ 
division immediately from our right, and post it on the left of our line with 
its left refused. 


Now here: 
The attack of Porter was neither vigorous or persistent, and his troops 
soon retired in considerable confusion. 
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Certainly the mind that penned that sentence knowing and seeing 
what he did of Porter’s conduct and of the conduct of his glorious 
troops of the 5th Army Corps, on the 30th, is certainly suffering 
under some serious perturbation. Now, the report to the “Committee 
on the Conduct of the War” made by General Pope, at page 190, has 
another startling “truth.” It is, however, the one which shows his 
hostility to Porter. His claim of the authorship of the prosecution, 
and his claim for reward from the administration for having carried 
it successfully through show, as I think, his infinite bias against General 
Porter. And the map which is attached to that report must now be 
taken in view of the facts as they now stand, as a confession of his 
bewilderment or ignorance, to state it in the mildest way, of the trans- 
actions of the 29th, when he testified on the former trial. I want to 
read to you a letter that he wrote in answer to General Porter’s appeal, 
addressed to General Grant, recognizing the fact that General Porter 
is trying to get a re-hearing. 

Headquarters Third Military District, 
Atlanta, Georgia, September 16, 1867. 
General U. S. Grant, Washington, D. C., 

General:—As I am one of the principal parties concerned in the case of 
Fitz John Porter, and as I learn that he is in Washington City seeking a 
reopening of his case, on the ground that he has come into possession of 
testimony since the close of the war which has an important bearing on the 
subject, and as I suppose it is not unlikely that .a commission may be ordered 
to examine that testimony, and report upon it, I consider it my duty, as well 
as my right, respectfully to submit to your attention, or that of any com- 
mission that may be ordered, the following remarks, for such consideration 
ASeUney Meri tom se eee aes 

I am, General, very respectfully, 

Your obedient servant, 
John Pope, Bvt. Maj. Gen. U. S. A. 

Then follows an elaborate argument, a re-hash of all the old errors 
that he committed five years before at the court-martial, which he 
adhered to then, as he has ever since, with the tenacity of a Bourbon 
who can learn nothing and forget nothing. 


GEN. Pope’s “BRIEF STATEMENT OF THE CASE” 


His brief statement of facts made in 1869, is his next publication, 
and it is well worthy of a brief inspection. It is at pages 757 and 
759 of this record. In the first place it undertakes to state the case 
against General Porter. It is in answer to another appeal by Porter 
to the President. In the first place it omits to state any charge or com- 
plaint of disobedience of the joint order, 
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It states this: 


McDowell had marched in Porter’s rear from Manassas Junction with his 
corps, but hearing, on reaching the forks of the road at Bethlehem Church 
the sounds of a severe battle being fought at Groveton, passed the rear of 
Porter’s corps, and following the road to Sudley Springs, brought his corps 
in upon the left of our line and immediately pushed forward into action. 


Do you suppose that he believed that, unless he saw things through 
diseased optics? He then sets forth Porter’s message to McDowell 
and King, incorporates that in his brief statement and in it he omits 
the vital part of it as it was in his hands, viz: 


Iam now going to the head of the column to see what is passing and how 
affairs are going. I will communicate with you. 


The whole spirit of this document is hostile. He repeats the old 
story about the delivery of the 4:30 p. m. order at 5 o’clock: 


The delivery of this order to Porter at five o'clock, at least one and a half 
hours before sunset, and full two hours before the battle closed for the 
night, was proved on his trial; but the order was in no respect obeyed, 
and seems to have produced no effect upon Porter, except that instead of re- 
treating to Manassas, according to his first intention, he only retreated part 
of the way—far enough to be out of sight of the enemy and out of danger. 


Then certainly here is a most enormous statement of “truth” in view 
of the present facts. At page 760 in the brief statement: 


That Porter did precisely what he wrote McDowell and King he intended 
to do was perfectly well known, of course, to every man in his army corps, 
and easily proved before the court-martial. It is impossible to believe that 
any man in this country possessed of the facts can be found so prejudiced 
as to justify such a transaction, or to ask a modification of the sentence 
against Porter. It is Porter himself who wrote the charges against himself, 
and whose own written testimony establishes his crime. It is impossible 
for any man, especially any military man, to imagine any excuse for, or 
any satisfactory explanation of, such conduct. 


Then, on page 761, he publishes, as of the 29th, an extract from 
General J. E. B. Stuart’s report, which shows that Longstreet was 
there in force. 

In this extract, General Stuart states, that before noon he had been 
informed of Porter’s advance along the Manassas Gainesville road. 

General Stuart then says: 

The prolongation of his (Porters) line of march would have passed through 
my position, which was a very fine one for artillery as well as observation, 
and struck Longstreet in flank. * * * Immediately upon receipt of that 
intelligence, Jenkins’, Kemper’s and D. R. Jones’ brigades, and several 
pieces of artillery, were ordered to me by General Longstreet, and being 
placed in position, fronting Bristoe, awaited the enemy’s advance. 


. 
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Upon this, General Pope asserts: 


It will be observed, also, that when Longstreet was duly notified of his 
danger, and asked to send troops to resist Porter’s advance, he sent only’three 
brigades, viz., Jenkins’, Kemper’s and D. R. Jones’ (all he could spare, as 
will appear from Jackson’s report), and this was positively all the force ever 
in front of Fite John Porter from first to last, placed there with no purpose 
whatever to attack, but, if possible, to prevent his advance. 


Rather remarkable, in view of the clear proof of Wilcox’s three 
brigades being transferred in addition, to withstand Porter. He pub- 
lishes in this same brief statement an extract from Longstreet’s report, 
which omits, however, a very important part of that report, cutting 
out a preceding sentence and giving the sentence immediately follow- 
ing that which would have set forth somewhat more, as other people 
understand it, and as it is now known, the history of the movements 
of that day. He left out this, (showing Longstreet’s presence and 
line of battle.) 

EARLY ON THE 29th (August), the columns were united, and the advance to 
join General Jackson resumed. * * * 

On approaching the field, some of Brigadier General Hood’s batteries were 
ordered into position, and his DIVISION WAS DEPLOYED ON RIGHT AND LEFT 
OF THE turnpike, at right angles with it, and supported by Brigadier Hvans’ 
brigade. f 

Three brigades, under General Wilcox, were thrown forward to the sup- 
port of the left, and three others, under General Kemper, to the support 
of the right of these commands. General: D. R. Jones’s division was placed 


upon the Manassas Gap Railroad, to the right, and in echelon with regard 
to the three last brigades. 


Having omitted these important sentences, General Pope proceeds 
to quote the subsequent portion thus: 

* * * At a late hour in the day, Major General Stuart reported the 
approach of the enemy in: heavy columns against my extreme right. J with- 
drew General Wilcox, with his: three brigades, from the left, and placed 
his command in position to support Jones in case of an attack against my 
right. After some few shots the enemy withdrew his forces, moving them 
around towards his front, and about four o’clock in the afternoon began to 
press forward against General Jackson’s position. Wilcoxz’s brigades were 
moved back to their former position. 


Then General Pope, assuming that General Wilcox’s division of 
three brigades, were the same as the three brigades mentioned by 
Stuart in the passage quoted from him, (which they were not), and 
ignoring the fact that Jones upon the right was in command of a 
division, and that Kemper with his division was there also, and the 
fact, that Wilcox and Hood, if needed, were within easy teach, ex- 
claims: 
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It seems, then, that as soon as. Porter retreated towards Manassas from 
this overwhelming force, Longstreet immediately withdrew these brigades, 
and, joining Jackson’s right, immediately pressed forward with them against 
that portion of our army concerning whose defeat Porter expressed such 
doleful apprehensions in his letter to McDowell. 


Thus falsely imputing to General Porter a retreat which he did not 
make, and from forces in front of him vastly less than he (Pope) knew 
were there. 5 

Then he incorporates what he got from McDowell, that extract from 
Jackson’s report of the 30th, making it of the 29th, turning Porter’s 
own guns against himself, and charging him with lying inactive at. 
Dawkin’s Branch all that day although in full hearing of a great battle, 
that is to say, of Porter’s own memorable attack of the 30th, which so 
nearly overwhelmed the rebel army of Jackson, until Longstreet came 
in obedience to his urgent call for re-enforcements. Here is an ex- 
tract or statement of “truth,” as of the 29th: 


But Lee, according to the testimony of the chief engineer on his staff, 


took breakfast that morning (i.e. the 29th) on the opposite side of Thorough- 


fare Gan, full thirty nviles distant, and it was utterly impossible to re-enforce 
Jackson before a very late hour of night, long before which time the whole 
affair would have been ended, 


This taking breakfast on the opposite side of Thoroughfare Gap, 
full thirty miles distant, is one of the most astonishing statements that 
I have ever heard. ‘Thoroughfare Gap is about six miles from Gaines- 
ville. There is a map published in connection with his report to the 
Committee on the Conduct of the War, which seems to have some bear- 
ing on this statement of General Lee’s taking breakfast on the other 
side of Thoroughfare Gap, full thirty miles from Gainesville, a very 
singular thing, which ought to be explained by somebody. Here is 
Thoroughfare Gap; this is Centreville; and this map reverses the true 
positions of the Gaps and puts Thoroughfare Gap where Manassas 
Gap should be, thirty miles to the west. That is one of the maps made 
and annexed to General Pope’s report to the Committee on the Con- 
duct of the War. It is very strange that a man should read history 
wrong and geography wrong too; I cannot understand it. It seems 
to me that must be an accident. Of course General Pope must have 
known, as well as General McDowell, that the statement in Jackson's 
report incorporated in his “Brief statement,” to refer to the 29th, did, 
in fact, refer to the 30th, and to Porter’s glorious conduct on that day. 
Yet he insisted, and by-and-by I will show you that he insists to this 
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day that that is right. But General McDowell when brought face to 
face with his error, conceded that he was wrong. General Pope not 
only still insists upon it that it is right, but still insists that it is no 
business of his to correct it if it is not right. 


GEN. Pope’s EXPLANATORY LETTER ON BRIEF STATEMENT 


Now I come to his letter of October 23d, 1878, showing why he put 
out the brief statement. ‘This is worthy of attention in considering 
whether he is an unbiased person in speaking of General Porter. It 
seems that some question had been made, and it came to his ears about 
these extracts, and he publishes them again in a letter to General Sher- 
man, dated October 23rd, 1878. 

He says: 


Although General McDowell states, in his testimony before the Board. 
now in session in Porter’s case, that he made this extract and sent printed 
slips to me, I still think it proper, fully to explain my connection with its 
subsequent use in the paper (brief statement), above referred to, and my 
authority for using it. 


Then he states how he got it from the War Department, and got it 
verified. But we know what that meant, that it was a verified ex- 
tract from the book, but the extract which was verified, not giving the 
date, the date was put on by somebody else, viz, General McDowell. 


Having thus called attention in the statement itself to Porter’s assertion, 
that the extract from Jackson’s report referred to the 30th, and not the 29th 
of August, 1862, and given my authority for using it, and my belief that 
Porter was mistaken, and an additional statement that the case was com- 
plete without considering the extract from Jackson’s report; so that it was, 
and is, practically out of consideration, I supposed, and still suppose, that I 
did everything demanded by fairness and justice. 

The “Brief Statement,’ with the above note inserted at the bottom of it, 
was then filed in the War Department, and copies were furnished Colonel 
Schriver, General Townsend, and others, so that the note at the bottom has 
“ been known to them for eight years past, and neither of these officers has 
ever suggested to me even that there was any mistake about them. The 
opinion of Colonel Smith, and the assertion of General Porter are, therefore, 
left to be balanced against the certificate of General Townsend and the 
letter of Colonel Schriver, and whatever the facts may ultimately prove to 
be, I do not see what I have to do with it. 


But, how are these mistakes of history to be corrected, if the two 
men who got up that circular say when they are brought face to face 
with the glaring error, the one that “he does not think that it is his 
province to correct it,” and the other that “he does not see what he 
has to do with it.” There is one singular fact in this letter, which 
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bears rather hardly upon General McDowell, as showing how un-— 
necessary it was for General McDowell to come here and say that 
he furnished these statements to General Pope, when he procured 
them from the War Department in 1869. He says: 


It is proper to say that the “Hxtracts” in question were sent me in 1867 
from Washington, I do not know by whom. 


That was two years before General McDowell went through the 
supererogatory work of furnishing them to General Pope; he had 
them already, and had been laying them by for future use against 
General Porter. Then he has written various letters to General Belknap 
and the Comte de Paris, which are in evidence, full of these re- 
assertions of the exploded mistakes against General Porter, and all 
testifying in the strongest manner to his absolute and undying hostility 
to Porter; which, as I have said, is also fairly deducible from the oral 
evidence in this case. There is nothing left adverse to General Porter 
but this opinion, and you can fairly estimate the weight that is to be 
given to it. 

General Roberts has been cited. He is no longer living. But to 
show you how much weight is to be given to General Roberts’ testi- 
mony, he is the author of this false and malicious libel against the 
Fifth Army corps, which was contained in the 4th specification of 
the second charge against General Porter’s corps and its commander 
in respect to the action of the 30th, which General ‘Roberts, as a 
Brigadier-General and Inspector-General of General Pope’s Army, 
could not but have known all about. That specification is as follows: 


Specification 4th—In this: that the said Major-General Fitz John Porter, 
on the field of battle of Manassas, on Saturday, the 30th of August, 1862, 
having received a lawful order from his superior officer and commanding 
general, Major-General John Pope, to engage the enemy’s lines, and to carry 
a position near their centre, and to take an annoying battery there posted, 
did proceed in the execution of that order with unnecessary slowness, and, 
by delays, give the enemy opportunities to watch and know his movements. 
and to prepare to meet his attack, and did finally so feebly fall upon the 
enemy’s line as to make little or no impression on the same, and did fall 
back and draw away his forces unnecessarily, and without making any of 
the great personal efforts to rally his troops or to keep their line, or to 
inspire his troops to meet the sacrifices and to make the resistance demanded 
by the importance of his position, and the momentous consequences and 
disasters of a retreat at so critical a juncture of the day. 


That was too much, even for the court-martial. General Roberts 
stands as the author, with his name subscribed to that statement of 
Porter’s conduct of the 30th, probably about as gallant and determined 
a fight and series of charges as was ever made by an army corps in 
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‘the American army, or any other army. How can you give any 
weight to the remnant of his opinion? So I leave that part of the 
case, stating, that against the solid facts that we have proved, it seems 
to me you can attach no value whatever to the opinions of these three 
reckless and ruthless personal enemies of Porter. 


Tue Animus oF GENERAL PORTER 


Finally, a few words as to the animus of General Porter. On the 
present solid facts, this charge of evil animus seems to me to be not 
the least material. It never was resorted to even by Judge Advocate 
General Holt, except to throw in as a make-weight to determine the 
scales which he thought were, upon the evidence, doubtful. But now 
it is apparent to all the world, and no longer doubtful, that Porter did 
his whole duty, no matter what his estimate of General Pope might 
have been. If his feelings were such as General Burnside testified to, 
that he entertained, in common with all the officers of the army, or a 
great part of them, namely, a distrust of General Pope’s ability to 
conduct a great campaign, and yet, notwithstanding that, he did his 
whole duty, the performance of his whole duty is all the more meritori- 
ous, is it not? But what was General Porter’s animus? I shall not 
consume the time of the Board in developing all that is shown by 
the despatches and telegrams of Porter, from the time of starting from 
Harrison’s Landing, from the time that he first knew that he was 
to co-operate with, and finally to join the army of Pope in Virginia. 
There is everything in those despatches which is to his credit—sleep- 
less vigilance, untiring activity, implicit obedience as an officer, evi- 
denced by all the despatches, by all the telegrams, by all the orders. 
I will not consume the time of the Board in doing it, but I would lixe 
the Board to take these telegrams, these despatches, covering the move- 
ments all the way from Harrison’s Landing up to the 26th of August, 
where his telegrams are first called in question as offensive. They 
show that he did all that could become a gallant and brave general, 
as in all our previous history where he was concerned he had done. 
They do not indicate anywhere any hostility to Pope, or any purpose 
not to do his duty. They testify all the time, that he was doing his 
duty to the utmost. What were the relations in which he stood in 
sending these telegrams? ‘To whom were they addressed? Were they 
telegrams for publication? Not at all. Were they orders to sub- 
ordinates? Not at all. Were they for the public eye? Not at all. 
But General Burnside had requested him to keep him informed, as a 
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means of communication with the President of what was going on. 
Now, I challenge the doctrine of the prosecution in this case, as to 
the relative attitude of corps commanders. I deny that they are not 
at liberty to criticize the movements of their superior general, to a 
superior or to the supreme source of all military authority. I agree 
that they must not criticize to subordinates; that they must not criticize 
in the public ear; that they must not so speak as to create disaffection. 
But, has it ever been known, in any country, that subordinate generals 
might not send criticisms to head-quarters, even upon the conduct of 
a campaign by their immediate commander? In what army has it 
not been done? In what country has it not been permitted? Why, 
the theory of the infallibility of the Pope, to question which is heresy, 
is now for the first time sought to be applied to military matters—they 
set up the infallibility of this Pope, and that all questioning of it is 
treason. That will not do. Even Napoleon, in the zenith of his glory, 
allowed criticisms upon himself, and of superior generals by those under 
them. It is a new theory in this free country, that because a man 
happens to be a major-general and a corps commander, he is tongue- 
tied, that he has lost all freedom of thought—all freedom of speech. 
A pretty good specimen of what a co-ordinate, if not a subordinate, 
commander can do in the way of criticism of a commanding general, 
appears in General Pope’s criticism to President Lincoln about General 
McClellan, which is contained in'his report to the Committee on the 
Conduct of the War, at page 105; and as his authority will not be 
questioned here, I would like to read that. He says: 


In face of the extraordinary difficulties which existed, and the terrible 
responsibility about to be thrown upon me, I considered it my duty to state 
plainly to the President, that I felt too much distrust of General McClellan 
to risk the destruction of my army, if it were left in his power, under 
any circumstances, to exhibit the feebleness and irresolution which had 
hitherto characterized his operations. 


Well, I think that is a pretty good sample of the kind of criticism 
which is allowable. It seems to me that it is necessary to allow criti- 
cisms, for the safety of the army. Suppose that, instead of a great 
master of the art of war like General Pope, a great army had an in- 
competent commander, with skilful generals under him, the whole 
army might be destroyed, if you take from them that power of criticism. 
Now, I undertake to say, that Porter’s allusions in these telegrams 
are all true, all perfectly justifiable; although the discreetness of send- 
ing them or making some of those remarks, knowing what General Pope 
is; might possibly be questioned. I have stated his relations to Burn- 
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side, and the object of sending the telegrams. It is true that Pope’s 
whole campaign is not in review here; but something is in view which 
is referred to in these telegrams, and that much I must bring to the 
attention of the Board. It appears that General Pope took command 
in the summer; I think it was June or July of 1862, and began the 
formation of this army of Virginia. He came from the west and 
imported new doctrines of military science, which certainly startled, 
if they did not shake the confidence of all military men in the east; 
and as these telegrams of Porter, so much objected to, refer expressly 
to these new theories of war, I desire to bring the new theories of 
war once more to the attention of the Board. I refer to his famous 
introductory order of July 14th, on page 278 of the Board Record. 
If such an order cannot be criticized, then General Porter was wrong 
in criticizing it; if it cannot be ridiculed, it was wrong for General 
Porter to laugh at it. But I shall insist that even a military saint, if 
there be such a person, could not help laughing at it. This was the 
order which was proclaimed, not only to his own army, but to the rebel 
army, when he assumed command of the Army of Virginia. 


Washington, Monday July 14th. 
To the Officers and Soldiers of the Army of Virginia: 

By the special assignment of the President of the United States, I have 
assumed command of this army. I have spent two weeks in learning your 
whereabouts, your condition and your wants, in preparing you for active 
operations, and in placing you in positions from which you can act promptly 
and to the purpose. 

I have come to you from the West, where we have always seen the backs 
of our enemies, from an army whose business it has been to seek the ad- 
versary, and to beat him when found; whose policy has.been attack and not 
defence. In but one instance has the enemy been able to place our Western 
armies in a defensive attitude. I preswme that I have been called here to 
pursue the same system and to lead you against the enemy. It is my 
purpose to do so, and that speedily. I am sure you long for an opportunity 
to win the distinction you are capable -of achieving; that opportunity I 
shall endeavor to give you. Meantime I desire you to dismiss from your 
minds certain phrases which I am sorry to find in vogue amongst you. TI 
hear constantly of taking strong positions and holding them [as Porter did 
on the 29th], of lines of retreat and of bases of supplies. Let us discard 
such ideas. 


There, I think, you see the source of his condemnation of Porter’s 
acts of the 29th. 


The strongest position a soldier should desire to occupy is one from which 
he can most easily advance against the enemy. Let us study the probable 
lines of retreat of our opponents, and leave our own to take care of them- 
selves. Let us look before us and not behind. Success and glory are in the 
advance. Disaster and shame lurk in the rear. 

Let us act on this understanding, and it is safe to predict that your ban- 
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ners shall be inscribed with many a glorious deed, and that your names will 
be dear to your countrymen forever. : 
John Pope, Major-General Commanding. 


This was a public proclamation, made on the 14th of July. It was 
not only proclaimed to his own army, but to the army opposed to him. 
What did it promise them? It gave them an understanding of how 
he was going to act; it assured the enemy that there should be no 
more such conduct on the part of the federal army, as taking strong 
positions and holding them; that they would not preserve any lines 
of retreat, or maintain any bases of supplies; the only strong position 
he would look for would be the one from which he could most easily 
advance upon the enemy, by which, I understand, he means to be 
always upon the road; that he would always leave his own lines of 
retreat to take care of themselves; that he would never look behind 
him, because disaster and shame lurked in the rear. ‘That is his 
proclamation. Was it merely for the purpose of buncombe, or was 
he going to act on this understanding? On that we have some light 
thrown in his report to the Committee on the Conduct of the War, 
which shows, as it seems to me, that it was a genuine thing—a deliberate 
method of warfare—because eight days previous he had been examined 
as a witness by Mr. Covode, before the Committee on the Conduct of 
the War, at Washington, and when asked how he proposed to fight, 
he said: 


At the same time I shall be in such position, that in case the enemy advance 
in considerable force towards Washington, I shall be able to concentrate all 
my forces for the defence of this place, which I propose to defend, not by 
standing on the defensive at all, or confronting the enemy and intrenching 
myself, but I propose to do it by laying off on his flanks, and attack him 
from the moment he crosses the Rappahannock, day and night, until his 
forces are destroyed, or mine. 

By Mr. Odell: Q. Is it your design to act on the defensive alone? 

A. Not at all. 

Q. So that you mean to attack? 

A. I mean to attack them at all times that I can get an opportunity, * * * 


These declarations had been already made and published when he 
took command of the Army, and it is the reference to this sort of 
thing in these despatches of Porter’s, that has been so much complained 
of. We do not see the whole of this campaign, but we have certain 
glimpses of it which show that he acted upon this understanding and 
view of the art of war, and provoked the criticism, not only of General 
Porter, but of all soldiers. I invite your attention to the position at 
7 p. m., on the 26th of August, to see how it was, that Jackson got in 
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‘behind him, while he was “looking before and not behind.” Pope’s 
despatch is contained in Porter’s statement, at page 86, and it shows 
where these forces of his were posted. It is a despatch from War- 
renton Junction, August 26th, 7 p. m., to General Porter. 


Please move forward with Sykes’ division, to-morrow morning through 
Fayetteville, to a point within two and a half miles of the town of Warren- 
ton, and take position where you can easily move to the front, with your 
right resting on the railroad. Call up Morell to join you as speedily as 
possible, leaving only small cavalry forces to watch the fords. If there are 
any troops below, coming up, they should come up rapidly, leaving only a 
small rear guard at’ Rappahannock Station. You will find General Banks 
at Fayetteville. I append below the position of our forces, as also those of 
the enemy. I do not see how a general engagement can be postponed more 
than a day or two. 

“MeDowell with his own corps, Sigel’s and three brigades of Reynolds’ 
men, being about thirty-four thousand, are at and immediately in front of 
Warrenton; Reno joins him on his right and rear, with eight thousand men, 
at an early hour to-morrow; Cox with seven thousand men, will move for- : 
ward to join him in the afternoon of to-morrow; Banks with six thousand 
is at Fayetteville; Sturgis, about eight thousand strong, will move forward 
by day after to-morrow. 


There they were at 7 o’clock, p..m., on the 26th of August, facing 
towards the Rappahannock, facing the enemy. At 12 o’clock that night 
in a despatch from General Pope to McDowell in his official report, 
at page 234, we have this extraordinary state of things growing out 
of this policy of “looking before” and not “behind”; and letting his 
lines of communications “take care of themselves.” Jackson had, in 
fact, got through Thoroughfare Gap, on the 26th, in the morning, 
without General Pope’s knowing or suspecting it. ‘That appears in 
Jackson’s report, printed in the Board record, at page 522. He had 
gone perhaps twenty miles and struck, and Pope knew nothing of it, 
until he was informed by report next morning, when his whole army 
was still “looking before” across the Rappahannock; and Jackson, 
twenty-four hours previous, had slipped in behind him. ‘This is dated 
August 26th, 1862, at midnight, just at the very moment, as I under- 
stand, that Jackson was striking in his rear upon the railroad, between 
him and Washington, 


General Sigel reports the enemy’s rear guard at Orleans, to-night, with his 
main force encamped at White Plains. You will please ascertain very early 
in the morning whether this is so, and have the whole of your command 
ready; you had best ascertain to-night, if you possibly can. Whether his 
whole force, or the larger part of it, has gone around, is a question which 
we must settle instantly, and no portion of his force must march opposite 
to us to-night without our knowing it. I telegraphed you an hour ago, what 
disposition I had made, supposing the advance through Thoroughfare Gap, 
to be a column of not more than ten or fifteen thousand men. If his whole 
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force, or the larger part of it, has gone, we must know it at once. The 
troops here have no artillery; and if the main ‘forces of the enemy are 
still opposite to you, you must send forward to Greenwich, to be there 
to-morrow evening, with two batteries of artillery, or three if you can get 
them, to meet Kearney. We must know at a very early hour in the morn- 
ing, so as to determine our plans. 

Jno. Pope, Major General. 


Now, there is an illustration of leaving lines of retreat to take care 
of themselves, and emphatic proof that disaster and shame lurked in 
the rear of this very movement. Stuart struck at Catlett’s Station on 
the night of the 26th, throwing everything into confusion, and at day- 
break of the 27th, Jackson’s force captured Manassas, the base of 
supplies, destroying an immense quantity of stores upon which the 
sustenance of Pope’s army depended, and actually cutting off that 
army from communication with the capital which he was defending, by 
“laying off on the flanks of enemy.” This appears by Stuart’s report 
in the Board Record, at page 525; and Trimble, who was in that 
affair, puts it at 12:30 a. m. on the night of the 26th and morning of 
the 27th. There was an illustration of the practical working of his 
plan of “looking before” and not “behind’—of letting his lines of 
retreat and communication take care of themselves and of not caring 
anything about his bases of supplies. Then you have the illustration 
of the pursuit of Jackson to Centreville when Jackson was not at 
Centreville, and had not been there. Reno and Heintzelman were 
ordered to Centreville on the 28th and Porter on the 29th. ‘There was 
an instance of studying the probable lines of retreat of the enemy. 
I claim that all the fighting on the 29th illustrates his method of attacking 
wherever he “could get an opportunity to do so,” as he swore before 
Covode’s Committee that he intended to do; and his insisting that the 
enemy were running away on the 30th, and attacking them as if they 
were, is a specimen of his policy of attacking under all circumstances 
and never standing on the defensive. * * * 

Well, now, with these glimpses of the method of the campaign, let 
us come to these telegrams that are so much complained of. At page 
84 appears a telegram of August 25th, It will be remembered that 
at that time General Porter was under General McClellan’s direction. 
He telegraphs to Burnside, giving a full account of all that transpired; 
he was then.in the advance proceeding up from the Rappahannock. 

To General Burnside: 
Have you received my despatches indicating my movements to-morrow? 


You know that Rappahannock Station is under fire from opposite hills, and 
the houses were destroyed by Pope. I do not like to direct movements on 
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such uncertain data’ as that furnished by General Halleck. I know he is 
misinformed of the location of some of the corps mentioned in his despatches. 
Reno has not been at Kelly’s for three days, and there is only a picket at 
Rappahannock Station; and Kearney, not Banks, is at Bealton, Rene 
and Reynolds are beyond my reach. I have directed Sykes to go to Rap- 
pahannock Station at 5 to-morrow, and will go there myself via Kelly’s 
Ford. Does General McClellan approve? 


Now, what harm is there in that?» McClellan was his superior com- 
mander. Was it wrong for him to seek to have the approval of Gen- 
eral McClellan? The next telegram that they complain of is that of 
August 27th, when General Porter had, as we claim, voluntarily joined 
General Pope, and made himself a part of his army. But whether 
voluntarily or not, it was the disconnecting from one army and attach- 
ing to another; and the thing complained of is, that he asked 
General Burnside to inform General McClellan that he had done it; 
that he might know that he was doing right. He did not ask for any 
advice from McClellan; he had no communication from or with Mc- 
Clellan ; and it seems to me, that as a wise soldier he informed General 
McClellan, so that he, Porter, might know that McClellan was informed 
that he was with Pope, and looking no further to McClellan for orders. 
Is not that the fair construction of this despatch? Let me read it: 

Irom Advance, 11:45 p. m., Aug. 26th. Received, August 27, 1862. 

Major-General Burnside: Have just received orders from General Pope to 


move Sykes to-morrow to within two miles of Warrenton, and to call up 
Morell to same point, leaving the fords guarded by the cavalry. 


You see the vigilance which all these telegrams display, notwithstand- 
ing they contain these objectionable passages. 


He says the troops in rear should be brought up as rapidly as possible, 
leaving only a small rear guard at Rappahannock Station; and that he 
cannot see how a general engagement can be put off more than a day or 
two. I shall move up as ordered, but the want of grain and the necessity of 
receiving a supply of subsistence will cause some delay. Please hasten back 
the wagons sent down, and inform McClellan, that I may know I am doing 
right. 


Now, what harm there is, in a commander of a corps departing from 
one army and coming, whether by orders from Washington or by his 
own voluntary act, to constitute a part of a co-operating army, send- 
ing back word that he had done so, for the information of his former 
commander, nobody has yet undertaken to explain. hey said it was 
looking to McClellan. Well, were not those circumstances under which 
it was proper for him to look to McClellan for the purpose I have 
indicated ? 


FITZ JOHN PORTER CASE 315 


The next complaint is in regard to a telegram of August 27th, from 
Warrenton Junction. Now, we are coming to the time when General 
Porter, having a clearer insight as to what was going on, and of the 
method in which the campaign was being conducted, could not help 
expressing his natural instincts, as it seems to me, as a soldier, and he 
indulged in a little criticism upon the performances which were so 
startling and so different from the theories of war upon which, I sup- 
pose, he had been educated. At page 88 of the statement this despatch 
enclosed an order from General Pope, which I will presently refer to; 
but this is what is complained of: 

Warrenton, 27th, p. m. 
To General Burnside: 


Morell left his medicine, ammunition and baggage at Kelly’s Ford; can 
you have it hauled to Fredericksburg and stored? 


General Porter was looking all this time to General Burnside for 
supplies. 


His wagons were all sent to you for grain and ammunition. I have sent 
back to you every man of the First and Sixth New York ‘Cavalry, except 
what has been sent to Gainesville. I will get them to you after awhile 
Bverything here is at sizes and sevens, and I find I am to take care of myself 
in every respect. OUR LINE OF COMMUNICATION HAS TAKEN CARE OF ITSELF, 
IN COMPLIANCE WITH ORDERS. The army has not three days’ provisions. The 
enemy captured all Pope’s and other clothing; and from McDowell the same, 
including liquors, 


Now, what does he refer to there? Is it not absolutely true? What 
had happened? Jackson had got in behind Pope while Pope was 
looking out for him at the front, and while disaster and shame were 
thus lurking in the rear—there they were, Stuart at Catlett’s Station, 
in the shape of disaster, and Jackson, as shame, at Manassas. Eyvery- 
thing was at “sixes and sevens.” Had not the commanding general 
proclaimed that he was going to act on the understanding that lines of 
communication and retreat should take care of themselves, that he 
would not take care of them, and that his subordinate commanders 
should not take care of them? This was one of the results of his 
novel policy. Was it criminal? Was it more than human for Gen- 
eral Porter, in writing to General Burnside, with whom his com- 
munication was lawful, communicating, if you please, with the Presi- 
dent, who was the superior of Pope, to indulge in this irresistible and 
spontaneous criticism upon the results of this novel method of war- 
fare which had here, for the first time, been inaugurated and so forcibly 
illustrated? You observe General Pope’s very words in his proclama- 
tion are the words that Porter uses in this despatch. 
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The next one that they complain of is that of August 27th, 4 P. M., 
on page 89 of the statement. 

I send you the last order from General Pope, which indicates the future 
as well as the present.’ Wagons are rolling along rapidly to the rear. as if 


a mighty power was propelling them. I see no cause of alarm, though this 
may cause it. 


That referred to the wagons by the thousand that were pouring on 
towards Alexandria, rolling night and day over those roads, especially 
that road from Warrenton Junction to Bristoe, which we have so 
carefully examined. Had he any authority for the statement? ‘This 
order from General Pope, which it transmitted, contained the very 
facts upon which he was commenting. Let me read it. Here is the 
order from General Pope, directing the flight of all wagons and of 
all trains towards Alexandria: | 

Headquarters of Army of Virginia, 
Warrenton Junction, August 27th, 1862. 


* * * Major-General Banks, as soon as he arrives at Warrenton Junc- 
tion, will assume the charge of the trains, and cover their movement towards 
Manassas Junction. The train of his own corps, under escort of two regi- 
ments of infantry and a battery of artillery, will pursue the road south of 
the railroad, which conducts into the rear of Manassas Junction. As soon 
as the trains have passed Warrenton Junction, he will take post behind 
Cedar Run, covering the fords and bridges of that stream, and holding the 
position as long as possible. He will cause all the railroad trains to be 
loaded with the public and private stores now here, and run them back 
towards Manassas Junction as far as the railroad is practicable. Wherever 
a bridge is burned, so as to impede the further passage of the railroad trains, 
he will assemble them all as near together as possible, and protect them 
with his command until the bridges are rebuilt. If the enemy is too strong 
before him, before the bridges can be repaired, he will be careful to destroy 
entirely the train, locomotives and stores, before he falls back in the direc- 
tion of Manassas Junction. 


This was an order for a precipitate and universal flight in the direc- 
tion of Alexandria, of all wagon trains. It was the execution of that 
order that blocked up the road on the night of the 27th, so that General 
Porter, up to three o’clock, could not move. Now, was it a serious or 
wicked criticism for General Porter, writing as he was, this message 
to Burnside, to say: 


Wagons are rolling along rapidly to the rear as if a mighty power was pro- 
pelling them. I see no cause of alarm, though this may cause it. 


This also, is seriously complained of in the same telegram: 


I found a vast difference between these troops and ours; but I suppose 
they were new, as to-day they burned their clothes, &c., when there was not 
the least cause. I hear that they are much demoralized, and needed some 
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good troops to give them heart, and, I think, head. We are working now to 
get behind Bull Run, and I presume will be there in a few days, if strategy 
don’t use us up. 


How true that was! How prophetic! Strategy did use them up, 
and those that were not used up did, upon the night of the 30th, quietly 
withdraw behind Bull Run, and take their places in safety on the 
heights of Centreville. 


The strategy is magnificent, and tactics in the inverse proportion. I would 
like some of my ambulances. I would like also to be ordered to return to 
Fredericksburg, to push towards Hanover, or with a larger force, to push 
towards Orange Court House. 


Now, what does that mean? A suggestion of what I have heard 
military men say was, even in the then wretched situation, a wise ex- 
pedient. What was it? “To strike behind Lee, at his lines of com- 
munication, and compel his instantaneous retreat. If that had been done, 
all this useless slaughter of the 29th and 30th would have been avoided. 
That was Porter’s suggestion, of which they complained. That was 
his idea of getting away and doing something; of dealing an effectual 
blow at the enemy, with whom they were all contending. 


I do not doubt the enemy have a large amount of supplies provided for 
them, and I believe they have a contempt for the Army of Virginia. 


Do you not believe it? What else but such a sentiment could have 
inspired Jackson to make that dash through Thoroughfare Gap, and 
put himself in the trap in which he did put himself, surrounded by 
the Army of Virginia? Facts are to be looked at in analyzing this 
case, now that the passions of the war are over. Is it not true? What 
but that very sentiment could have brought Jackson in there? Will any 
military man say, that if he had not entertained such a sentiment, he 
would have dared to do so? He had read Pope’s proclamation—to 
him a proclamation—as well as to Pope’s own army, which notified 
him that Pope was not going to look behind him, nor at his base of 
supplies; that he was to look before and not behind, because disaster 
and shame lurked in the rear. He knew that there was a great supply 
depot at Manassas, and in he went in obedience to General Pope's 
invitation, and destroyed it utterly. 


I wish myself away from it, with all our old Army of the Potomac, and 
so do our companions. 


What does that mean? Has he not suggested what he meant, that 
he would like to be ordered to make a strike in Lee’s rear. But what 
sensible officer was there under Pope’s command that did not wish 
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himself out of it? Ask any of the survivors, and they will say the 
same thing, to a man. 


I would like also to be ordered to return to Fredericksburg, to push 
towards Hanover, or with a larger force, to push towards Orange Court 
House. I wish Sumner was at Washington, and up near the Monocacy, 
with good batteries. I do not doubt the enemy have a large amount of sup- 
plies provided for them, and I believe they have a contempt for the Army 
of Virginia. I wish myself away from it, with all our old Army of the 
Potomac, and so do our companions. I was informed to-day by the best 
authority, that, in opposition to General Pope’s views, this army was pushed 
out to save the Army of the Potomac, an army that could take care of 
itself. Pope says he long since wanted to go behind the Accoquan. I am 
in great need of the ambulances, and the officers need medicines, which, for 
want of transportation, were left behind. I hear many of the sick of our 
corps are in houses by the road—very sick, I think. There is no fear 
of an enemy crossing the Rappahannock. The cavalry are all in the advance 
of the rebel army. At. Kelly’s and Barnett’s fords, much property was left, 
in consequence of the wagons going down for grain, &c. If you can push 
up the grain tonight, please do so, direct to this place. There is no grain 
here or anywhere, and this army is wretchedly supplied in that line. Pope 
says he never could get enough. Most of this is private, but if you can get 
me away, please do so. 


What does he refer to? Has he not stated what it referred to? 
Has he not laid out principles of counter-attack, which, if acted upon, 
would have avoided the partial destruction of this army? 

Well, what is the next that is complained of? It is the despatch 
of August 28th, 9:30 a. m. at Bristoe. 


I hope all goes well near Washington. 


Now, McClellan was back, near Washington. 


I think there need be no cause of fear for us, I feel as if on my own 
way now, and thus far, have kept my command and trains well up. More 
supplies than I supposed on hand have been brought, but none to spare, and 
we must make connection soon. JI hope for the best, and my lucky star is 
always up about my birthday, the 31st, and hope Mc’s is up also. You 
will hear of us soon by way of Alexandria. 


That is complained of as a very contemptuous reference to the move- 
ments of the army.—“You will hear of us soon by way of Alexandria.” 
I want, in that connection, to read to you a passage from General Pope’s 
report to the Committee on the Conduct of the War at page 172, con- 
taining, as it seems to me, a passage bearing on this. Three years 
aiterwards, when his passions were somewhat cooled, and he had got 
over the excitement of the campaign, at least, he makes this confession, 
giving an account of this campaign of the Army of Virginia. 


At no time could I have hoped to fight a successful battle with the im- 
mensely superior force of the army which confronted me, and which was 
able at any time to out-flank me, and bear my little army to the dust. 
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Is not that an extraordinary statement after all the boasting procla- 
mations of the campaign? This is a cool statement of fact three years 
afterwards. Of course, he knew, and everybody knew that he might 
be looked for, as is here stated by Porter, and as the fact turns out, 
by way of Alexandria. What else could possibly be hoped for in the 
situation, as it was on the morning of the 28th? ‘Then they complain 
of this: 


All that talk about bagging Jackson, &¢., was bosh. 


Well, it had so turned out, had it not? 


That enormous gap—Manassas—was left open and the enemy jumped 
through; and the story of McDowell having cut off Longstreet, had no good 
foundation. The enemy have destroyed all our bridges, burnt trains, &c¢., 
and made this army rush back to look at its line of communication, and 
find us bare of subsistence. We are far from Alexandria, considering the 
means of transportation. Your supply train of forty wagons is here, but 
I can’t find them. There is a report that Jackson is at Centreville, which 
you can believe or not. 


There is a sneer in that. But is it not justified? This was at Man- 
assas, at 2 p. m. of the 28th. The next morning the raid by Lone- 
street, who was cut off, took place. It shows that General Porter’s 
sagacity and soldierly instinct led him to see, and foresee, the situa- 
tion in a clear manner, the information of which, to the Government, 
was of the greatest utility. Again is his despatch of 6 a. m., on the 
29th, at Bristoe. | 


I shall be off in half-an-hour. The messenger who brought this says the 
enemy had been at Centreyille, and pickets were found there last night. 

Sigel had severe fight last night; took many prisoners; Banks is at War- 
renton Junction; McDowell near Gainesville; Heintzelman and Reno at 
Centreville, where they marched yesterday, and Pope went to Centreville 
with the last two as a body-guard. 


There is the only personal reflection that I can find in these despatch- 
es. It seems to me to be very harmless and innocent. 


At the time, not knowing where was the enemy, and when Sigel was 
fighting within eight miles of him, and in sight. Comment is unnecessary. 

The enormous trains are still rolling on, many animals are not being 
watered for 50 hours; I shall be out of provisions to-morrow night; your 
train of 40 wagons cannot be found. 

I hope Mac’s at work, and we will soon get ordered out of this. It would 
seem from proper statements of the enemy that he was wandering around 
loose; but I expect they know what they are doing, which is more than 
any one here or anywhere knows. 


Is that not true? What had just happened? What was true that 
morning? What is sworn to by General McDowell as being true dur- 
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ing all that campaign, from the 12th, when he went to join General 
Pope, up to the 29th, when this despatch was written? General Mc- 
Dowell swore before you at Governor’s Island, that on all these days, 
from August 12th to August 29th, he and General Pope were hunting 
for each other a good deal. Now, does not that justify this observation, 
that knowing what other people are doing is “more than any one here 
knows”? ‘This was written at the very time when McDowell was tak- 
ing his famous ride, when Pope himself was saying, “I have not been 
able to find out anything about McDowell for a long time, or until a 
late hour this morning.” 

I submit that at this late day, when we look at these things coolly 
and dispassionately, there was no wickedness, no malice, no evil animus 
in these despatches. They were almost irresistibly prompted and 
called forth by the extraordinary situation; they were confidential to 
Burnside and the President. General Burnside testified that it never 
occurred to him that General Porter, in writing them, had any evil mo- 
tive or purpose towards General Pope: he only thought that it showed 
that General Porter felt about the commanding general as everybody 
else did, a certain distrust in consequence of his new methods of 
warfare practically carried out. It is stated in the statement, and it 
may not be improper to repeat it here, that the President thanked Gen- 
eral Porter, personally, for those very telegrams, on the battle field at 
Antietam, where he met him. Now, we say, that if you want to find 
General Porter’s animus in these despatches, you must find it in what 
he was doing at this time, as evidenced by the despatches—working to 
his utmost, night and day, pressing forward with irresistible vigor, as 
it seems, and with a wise application of what he knew of the rules 
of war. However he may have felt about General Pope, these very 
telegrams demonstrate that all the time he did his whole duty. What 
more is wanted? Did not the authorities at Washington think so? 
Why was it that the week after they put him in command of 18,000 
troops in the defense of the fortifications at Washington? Why was 
it that they left him in command afterwards during the great’ battle of 
Antietam, and only checked his course when they were pursuing the 
enemy after Antietam down towards Fredericksburg? Those are 
questions that are very hard to answer. I do not wish to discuss this 
question of animus further. I only want to say that actions, as the 
Recorder says, speak louder than words, and if you want Porter’s 
animus, you must find it in the whole history of his life; you must 
find it in all his record from the time he left this Academy, all through 
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the war with Mexico, upon the peninsular where he achieved great 
and glorious deeds; you must find it in that day of the 30th; yes, and 
in this day of the 29th, which is among his proudest, and will stand in 
history as one of his wisest and best days. 

In closing this case, I must refer, by way of general observation, to 
certain evidence that has been introduced unnecessarily, as it seems to 
me. ‘The facts nobody can complain of; but when it comes down to 
small scandals, is it not better to reject them, as Judge Advocate Holt 
rejected them—this evidence of Lord and Ormsby, and their absurd 
stories of what they say took place in General Porter’s quarters in 
Washington during his trial there. ‘There he was one day in great ex- 
citement coming in from the trial. Do you doubt, on what you know 
now, that he had cause for immense excitement? He is a very cool 
man, but do you question that his blood must have been up and that 
all there was in him of indignation and rage was stirred to its ut- 
most depths? They said that they heard him say, “I war’n’t loyal to 
Pope. I was loyal to McClellan.” Well, what was that? Was it 
addressed to them? No; it was an exclamation, excited and wrathful. 
What did it mean? Did it not mean simply an outbreak of wrath, that 
he could not contain, at something that had been said or done at the 
court-martial that was trying him that day? Instead of being a state- 
ment, a proposition, an admission, a confession, as it is claimed, it 
was a wrathful repudiation of the idea, and is incapable of any other 
construction. I will not dwell upon that. The Judge Advocate re- 
jected it. Lord and Ormsby swore each other to secrecy, and then ran 
and told the Judge Advocate, and he treated it with the contempt that 
it deserved. Yet that which could not be used in the days of the heat 
and passion of war is brought in here to serve a certain purpose, in 
this era of peace and goodwill. Then, what do you think of Dr. Fax- 
on’s story? Was it necessary to bring in these absurdities? Dr. Faxon 
who had heard that there was a charge against General Porter of be- 
ing dilatory on the march from Warrenton Junction to Bristoe, comes 
and testifies that as he was marching along with his regiment, going 
through Bristoe, at 2 o’clock in the afternoon, he passed where Gen- 
eral Porter was standing at his headquarters with some gentlemen, 
one hundred feet off, and although his regiment did not stop, although 
they went tramping along on the road, he heard General Porter say to 
one of his aides that he “didn’t care a damn if they didn’t get there.” 
But they had got to Bristoe already; it was beyond Bristoe, at 2 
o’clock, where General Porter had arrived at 8 in the morning, that 
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this took place. I think that Doctor had better have been left in 
charge of his patients in Massachusetts. Then, what do you think of 
John Bond? He was sent to carry rations up the Sudley road on the 
afternoon of the 29th, and he saw a man, who somebody told him was 
General Porter, and General Porter asked him how the battle goes, and 
he made an explanation of how the battle went. He described Gen- 
eral Porter’s person, that he had a moustache and no beard, that he had 
a hat and a Major-General’s uniform; but it turns out that he had a 
cap and a full beard, and no Major-General’s uniform at all. Now, 
might not John Bond have better been left carrying rations to the end 
of his days than to have been called here? And Bowers, the scout. 
The learned Recorder tries to find points of distinction between a 
scout and a spy. Well, Bowers was at head-quarters one day, when 
General Porter was surrounded by his staff. Porter says, “General 
Pope is coming through this command this afternoon, and I don’t want 
any attention paid to him,” absolutely denied by all the survivors of his 
staff. Was there ever any more ridiculous stuff than that sought to 
be imported into a serious controversy. I suppose that all these wit- 
nesses are absolutely worthless, in every point of view. 

And now, if the Board please, enough has been said. 

The fate of the petitioner is in your hands. His sufferings under 
this sentence for the last sixteen years have been peculiar, unlike 
those that any other General or soldier has ever sustained. I do not 
propose to depict them; they cannot be exaggerated by any language. 
Only eminent soldiers, such as compose this Board, can fully realize 
and appreciate them. He is not the only person who now stands 
awaiting your judgment; not only he, but his family and his com- 
rades in arms, that glorious Fifth Army Corps, which never yet met 
without re-affirming their faith in his innocence, the whole army, as I 
believe, and every faithful man who has ever been connected with it, 
stands expecting and hoping for the restoration of his good name and 
fame; because, it is not his good name and fame only that is concerned, 
but the army’s and the country’s. I believe that this nation is too 
great, that it is too magnanimous, to suffer the continuation of such a 
wrong when once it has been ascertained. If the exigencies of those 
times required that this shame and contumely should be borne by 
him during all this interval, his patriotism and his loyalty have stood 
the test. Nobody has ever heard a whisper or a murmur against his 
country, or its cause, from him. He has always been faithful. He 
knew, or hoped he knew, that time would bring his relief. There were 
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historical instances which would justify the hope. There was the 
case of brave old Admiral Cochrane, Earl of Dundonald, who suffered 
a similar, but by no means equal ignominy, convicted of a crime of 
which he was wholly innocent and ignorant, in 1814; and he had to 
live until 1832, before the brand of infamy was taken from him. 
But the British nation was magnanimous, and restored him at last 
to all the honors and titles of which he had been unjustly deprived. 
If any such indirect. purpose as I have referred to made Porter’s 
punishment and humiliation necessary; if he was a sacrifice to disci- 
pline, has it not answered its purpose? If it was necessary to strike 
down an innocent man to enforce discipline upon suspected men in, 
the army of the Potomac, has it not done its work? Look at them 
under all commanders, before and certainly afterwards—look at them 
from Antietam to the last struggles in the wilderness, under the suc- 
cessive commands of McClellan, Burnside, Hooker, Meade and Grant. 
When, anywhere, did a man of them fail to do his whole duty? 

We think the time has come at last for this gross wrong to the pe- 
titioner to be righted. He has looked for it hopefully and faithfully 
for the last sixteen years. He has looked for it because he was sure 
of his innocence, because he had absolute faith in his cause, faith in 
his country, faith in justice, faith in God. ‘The question now is, wheth- 
er God and justice and country shall all forsake him. We have no 
fears. We leave the result confidently with you. It seems to me that 
the time and place are both propitious for his vindication. In ten 
days more will be the anniversary of his humiliation. Here, where 
his military life began, is the place where his star should be restored 
to its true and native lustre, and so in his name, and in the name of 
the brave army corps which he commanded, in the name of the army 
which he did his best to honor, in the name of truth insulted, and of 
justice outraged, we demand for the petitioner full and complete rep- 
aration. 
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BURDEN v. BURDEN 


ARGUMENT IN EQuITY FOR THE PETITIONER, IN THE NEW York 
SupPREME Court, Troy, New York, DecEMBER 20; 1890 


: STATEMENT 

The litigation in this suit was begun in 1884, and terminated in 1899. 
Thus was fulfilled the joking prophecy of Mr. Choate made in a letter to 
his wife written on December 11, 1889, from Troy, New York, in which he 
said, “Our case went on to-day at the City Hall, but so far as I can see, it 
-is likely to last a long time yet. The Burdens are famous for protracted 
lawsuits. The father of these men had one about spikes that lasted for 
twenty years, and why should this one about horse shoes come to an 
untimely end?” 

Henry Burden, a Scotchman of great talents as an inventor, was the 
father of three sons, William, Isaiah Townsend, and James A., with whom 
in 1864 he formed a copartnership in the iron business at Troy, New York, 
under the name of Henry Burden and Sons. William died in 1867, and 
Henry, the father, in 1871, and thereafter, until June 30, 1881, Townsend 
and James continued the firm. They then terminated:a ten-year partner- 
ship agreement that had been made in 1878, and together with John L. Arts, 
these three being the sole associates, organized the Burden Iron Company 
as a corporation under the Manufacturing Act of 1848. James was elected 
President; Townsend, Vice President; and Arts, manager, the three con- 
stituting the Board of Trustees. The two brothers had been of divergent 
views upon questions of business policy, and such were their grievances that 
they communicated only in writing. In this situation James retained counsel 
for the purpose of instituting proceedings for dissolving the partnership. 
The proposal to incorporate was then made, and was accepted by both 
brothers after James had rejected the proposition that part of the partner- 
ship property should be withdrawn from the corporation, and also that the 
capital stock should be equally divided. He insisted that the distribution 
of the capital stock should be such that by no combination could he be 
ousted from the Board of Trustees of the corporation. The plan of incorpora- 
tion of the $2,000,000 business, as set forth in the “Promoters’ Agreement,” 
was that James should hold 1,000 shares; Townsend, 998 shares; and John 
L. Arts, two shares. If James “shall at any time sell or assign $98 shares 
of his said stock, then in such case he will, without any consideration for 
the same, transfer the other two shares of his said stock” to Townsend. 
The profits of the corporation were to be divided equally between the two 
brothers. Arts was to receive a salary but no share in the profits; and 
he agreed not to dispose of his stock except to the brothers. 

The corporation was managed without friction under this plan for less 
than a year. In May, 1882, Townsend presented to the Board of Trustees 
a written protest against his exclusion from participation in the manage- 
ment of the business. In July, 1882, he proposed that he be allowed to pur- 
chase one of James’ shares. On July 19, 1888, he offered a series of resolu- 
tions which were not entertained for want of a second. In 1883, Townsend 
went to Europe; and in the Spring of 1884 James, being ill, went also. 
They met in London. Townsend then returned and took charge of the affairs 
of the corporation. This resulted in much friction with Arts. James re- 
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turned in October, 1884. On November 20, 1884, James and Arts, consti- 
tuting a majority of the trustees, passed a by-law making Arts general 
manager, having “general and exclusive charge and management of the busi- 
ness of the company in all of its details * * * subject to the control of the 
Board of Trustees.” On November 22, James transferred one of his shares to 
each of his brothers-in-law, William Irvin and Richard Irvin, Jr. On Novem- 
ber 26, James and Arts filed a certificate increasing the number of trustees 
from three to five, by the addition of the two Irvins. On December 27, 1884, 
suit was begun by Townsend.* On February 27, 1885, the trustees repealed 
the by-law concerning the management of the business by Arts, but im- 
mediately, with a slight change, re-enacted it. They also abolished the 
office of vice president. 

In the suit, over 400 propositions of fact and law were submitted by coun- 
Sel, including on the part of the plaintiff, Isaiah Townsend Burden, the 
claims that the additional trustees were unlawfully appointed, and that the 
increase in the number of trustees was in contravention of the Promoters’ 
Agreement; that the sale of stock by James to the Irvins was illegal, and 
that no profits could be paid to them; that certain contracts with the Hudson 
River Ore Company, in which James was a director, were void; that the 
by-law granting unusual powers to Arts as general manager was void; that 
the Woodside property, residences of the brothers, should be severed from 
the corporation property ; and that the corporation should desist from the 
business of “fancy farming” as not being within the scope of the corpora- 
tion’s business. 

Mr. Choate’s argument before Judge Edwards, printed below, came mid- 
way in the long series of proceedings which are too complicated to be 
rehearsed here. It brings the story of the controversy down to December, 
1890. In the hearing in which he made this argument, he was opposed by 
James C. Carter, but neither Mr. Carter nor Mr. Choate appear in the sub- 
sequent appeals as found in the law reports. The opinion of Judge Hdwards, 
adverse to Mr. Choate’s contentions, with the one exception. that the cor- 
poration must be enjoined from continuing the business of “fancy farming,” 
is given in full in 8 App. Div. 160, 40 N. Y. S. 499, where, without writing 
an opinion of its own, the Appellate Division, on July 22, 1896, affirmed the 
judgment of the court below. The opinion of the Appellate Division was 
affirmed by the Court of Appeals on June 6, 1899, 159 N. Y. 287, 54 N. H. 17. 


If the Court please: I shall spend no part of the precious time 
allotted to me for the discussion of this case either in eulogy of my own 
client or in denunciation of his adversary. I have too much regard 
for each of them to do either of those things. Each of them has a 
character of his own entirely sufficient to take care of itself. Nor 
do I purpose to say a single word, if I can help it, that will widen 
the breach that now exists between these two brothers whose interests 
are and always have been so closely bound up in the common owner- 
ship of this magnificent inheritance which they received from. their 
honored father, and whatever may happen in this suit, whatever 
differences may hereafter ever arise between them, in which they will 


* Reports of the preliminary skirmishes will be found in 23 W. Dig. 289, 
3. Y. St. Rep. 776, and 106 N. Y. 668, 13 N. E. 668. 
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still continue to be bound up together in like manner until they shall 
transmit it, as they have in substance and in fact agreed to transmit 
it, each his share to his children. 

I listened with more than my accustomed pleasure to the very 
eloquent exordium with which my learned friend opened his argument 
in respect of the peculiar, extraordinary and delicate powers of a 
court of equity, and in respect of his regard for the plaintiff who 
seeks the aid of that court. I noticed that Your Honor was visibly 
impressed by it. I should have felt it even more deeply myself if I had 
not often heard it before. It is my brother Carter’s usual exordium 
where he appears for the defendant in a cause in equity. It is only 
ten days ago that we were together, as I am sorry to say we are 
together on adverse sides always, where he made the same exordium, 
with his same favorite citation from Lord Camden, in the defence 
of the Electrical Sub-way Company, in New York, to have the claims 
of its adversary absolutely dismissed. I agree with him that this 
is an extraordinary cause. I think that the diligence which has been 
exercised on both sides with about equal degree has failed to discover 
any cause in the books that is similar to it, and that is the reason 
why the authorities that have been so profusely cited by my learned 
friends as precedents have no application to an unprecedented case 
like this. In the first place, there never was such a corporation 
as this. Never so little of a corporation, that could yet boast of being 
a corporation, as this. Invented by one of the most ingenious minds 
of the State of -New York as a cover for the continuance of a 
co-partnership interest, but hardly covered enough to conceal the 
nakedness of the co-partnership. Never intended to be anything 
but a form to regulate the conduct of the business and the mode of 
holding the property. Never set in operation really as a corporation 
until after this suit was commenced. Its books kept as co-partnership 
books always, until after the complaint in this suit was filed, and 
then altered back to the beginning, by order of Mr. Levi Smith. 
There never was such an extraordinary instrument created for con- 
trolling the conduct of and the interests in this corporation, as this 
“Promoter’s Agreement.” So obscure, and so disguised—the crea- 
tion of the same astute mind. Where he invented it, where the 
thought came to him, he does not say. He claims the invention of 
it. Was it at his office? Was it at the Troy House? Or was it 
between visits to that famous hostelry to which he confesses to 
going? It requires a stimulated mind before and after its produc- 
tion; no doubt about that. 
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And yet, if Your Honor please, there are certain features of that 
agreement so clear, so controlling, and so conclusive of the rights 
of these parties that “he who runs may read.” So it is an extra- 
ordinary case; more extraordinary than the circumstances out of 
which it arose; more extraordinary than this ‘“Promoter’s Agree- 
‘ment” the authorship of which can only be attributed to this single 
mind, are the extraordinary circumstances which provoked this suit, the 
extraordinary devices resorted to by the majority that decides absolutely 
to exclude their associate, the owner of the half of the property, in the 
least participation in its affairs, either as officer, trustee or stock- 
holder. 

A great deal of complaint has been made relative to the pleadings. 
I do not like them any better than do my learned friends. Your 
Honor, your predecessor in office (Judge Parker) who sat upon this 
case for a year was not any better pleased with the pleadings than 
either Mr. Carter or myself, but, if the court please, when- those 
pleadings were framed on the part of the plaintiff the plaintiff himself 
had been shut out from this company for more than two years— 
wilfully, wantonly and deliberately shut out, and with the utmost 
persistency. Judge Parker saw that, and what did he say? Why, 
that the court had jurisdiction of the case, and that he would take 
all the proofs relative to the grievances claimed at the time of the 
trial to.be sustained by this plaintiff, and upon those proofs he would 
give judgment; and if the pleadings were not sufficiently broad to 
cover the proof he would see at the close of the trial that they were 
adapted to the proof. Thus the case has proceeded from that hour 
to this. If my learned friend desires it I will call his attention to 
that very ruling of Judge Parker which perhaps is of some importance 
in this case. It appears that at page 423 of volume 2, of these 
proceedings, where this Hudson River ore matter was discussed as 
not being sufficiently in the pleadings, in connection with the Henry 
mine; and the judge said, “I think the matter has progressed so 
far that I ought to admit it, even if it is necessary to amend the 
complaint in this request. I think it is open to doubt whether it 
covers it or not.’’ Is that method of trial now after the case is 
closed, to be reversed? ‘That common sense of justice which inspires 
every judge would necessarily forbid it. 

Great apprehensions are indulged at the close of the argument: by 
my learned friend that we will get some judgment. He knew, of 
course, that we should; that the decisions of this court already made 
absolutely entitle us to that. But of whatever we are entitled he 
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has urged Your Honor on moral grounds and on personal grounds 
to deprive us even of that. Mr. Cowen said that our object is to 
throw this company into confusion and ruin; that our object is to ask 
this court as a court of equity to ruin the Burden Iron Company. 
Why, Your Honor, we never had such a thought or purpose as that. 
We claim that the plaintiff has been deprived of certain rights that 
belong to him as stockholder, as trustee, as officer, and as contracting 
party; and that it is within the power of this court to see that, for 
the future at least, he shall no longer be deprived of such right: 
and we shall seek for a specific injunction as to each one of these 
wrongful deprivations as to which I claim it has been fully decided 
by this court by an authority which Your Honor is bound to follow, 
that the court has jurisdiction, and that the plaintiff, if he proves 
the facts alleged by him, is entitled to relief. 

I have said that this is a peculiar corporation; that the rules 
applicable to ordinary corporations do not apply to it. It was peculiar- 
ly formed under a statute of this State which provided that a corpora- 
tion might be formed by three persons, and it was formed by only two 
persons. ‘The third party’s interest was purely nominal as this court 
has finally decided; decided upon the faith of the co-partnership 
articles, and the Promoter’s Agreement; and as to that fact I desire 
to call Your Honor’s attention now because it will relieve this case 
of many of the questions that have been unnecessarily argued upon 
the part of my learned friends as to what is the state of adjudication 
in this very case upon this very subject. Ordinarily, of course, 
the mere stockholder in a company has no right of entrance into its 
place of business; no right of inspection or overhauling of its 
visible property; no right of investigation of its books of ac- 
count. And yet Judge Peckham, who knew more about this 
action, it having been before him for three respective hearings, on 
the 29th of September, I think it was, in the year 1885 or 1886, made 
an order for the temporary, and immediate relief of this plaintiff 
from one of the grievances by which he was afflicted, to wit: the 
persistent refusal of the defendants, Burden and Arts, to permit him 
to exercise what he claimed to be his legal right as an owner of half 
of that property—as actual owner of the property, although it was 
under a corporate cover—and to have just such an inspection as that 
to which I have just referred. I want to call the attention of the 
court to that order because its terms as approved by the General 
Term, are conclusive of many questions now pending before you. It 
was claimed that an ordinary stockholder in an ordinary corporation 
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had such rights as were given to Townsend Burden by: this order. 
I will hand a copy of this record to Your Honor, which I cite as authority 
and not as evidence. In it, it was ordered that “the plaintiff, his at- 
torney, counsel, expert accountant, and assistants,” as granted in a 
previous order made on the 29th of April, 1886, “may have an inspec- 
tion and discovery, with leave to take copy of all the books, accounts, 
documents and papers,” etc. Who ever heard of such right being claim- 
ed by or accorded to a stockholder in a corporation? Would he have 
sought it unless there was something in the character of this corpora- 
tion, which distinguished it from any other that ever existed? My 
learned friends on the other side saw fit to appeal from that order 
of Judge Peckham, and it was heard by the three very eminent judges 
composing the General Term of this district. It was affirmed on 
the ground that he had this right as owner of half of this property; 
on the ground that Townsend Burden had an equal, and perhaps a 
greater interest in the property of this company than any other man; 
on the ground that he was not a mere nominal party in the company; and 
on the ground that he had a greater interest in the property of this com- 
pany than any other man, as I will point out later on when I reach 
the construction of the Promoter’s Agreement. He had 998 shares, 
which were absolutely his; he had the reversion of at least one of 
Mr. Arts’ shares; he had the preemptive right upon two of Townsend 
Burden’s shares. What is the decision of the General Term? It is 
put expressly upon the peculiar nature of this corporation, and the 
jurisdiction in this plaintiff to maintain this suit; in the conceded 
right of the plaintiff to recover if he could make out the grievances of 
which he complained. This decision was rendered on the 13th of 
January, 1887. We had been for two years struggling for this right 
that we claimed, stayed by this appeal from having this power of 
inspection, and entrance. What a shocking spectacle has been ex- 
hibited upon this trial. The proof before you that the two defendants 
claimed the right not to exclude Townsend physically from coming 
into the works, but from coming in with any adequate assistants 
to examine the books and property. Why, even his counsel were 
stopped by the policeman at the gate and turned back! Now let us 
see what the General Term say. ‘They recite the nature of the order 
appealed from, and that the original order had been interfered with: 
that it had been extended by the further order of Judge Peckham, 
and then they come to the situation as it appeared to them from the 
copartnership articles, and the Promoter’s Agreement, and they say: 
“The plaintiff is a trustee and stockholder of the Burden Iron Com- 
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pany; he owns 998 shares, James A. Burden owns 1,000, John L. 
Arts nominally two shares.” Now I shall cease to argue that his 
ownership was merely nominal, because the General Term has so 
deliberately decided. ‘But the dividends were divided equally between 
the plaintiff, and James A. Burden. James A. has since transferred 
one share to each of his two brothers-in-law, and these five persons 
above mentioned are the trustees. There are but 2000 shares. Thus 
it will be seen that although the Burden Iron Company is a corpora- 
tion, yet that the plaintiff is the owner of nearly one-half of the 
property and entitled to dividends on one-half. James A. Burden 
is the president.” Mr. Cowen argued before the General Term that 
the plaintiff showed no right to maintain his suit, and no right to 
entrance such as he claimed by this order. The court then proceed to 
say: “Of course no one questions the doctrine that where there is 
a corporation that body is the legal owner of the corporate property, 
and the stockholders are not owners. But still, the object of in- 
corporating individuals is, to a great extent, to facilitate their acting 
as a unit. It is not the object to deprive them of all rights in the 
corporate property, and to give the trustees of the corporation absolute 
control without regard to the interest and wishes of stockholders. 
And this is peculiarly true of a case like the present, where the plain- 
tiff is the owner of one-half of the stock; and yet, by the mode above 
shown, the majority of trustees act in opposition, as he claims, to 
his views and his interests. We are not now speaking of the merits 
of the controversy. We merely say that though the legal title of the 
books, and accounts, and materials is in the incorporate company, yet 
that the plaintiff is as largely interested in them as anyone, perhaps 
more largely, and that in a just, and equitable sense it is an examina- 
tion of his own books, and accounts, and property which he is seeking.” 
What he was seeking for was not an examination of the books alone, 
but of what this gave him—of the property. The General Term 
continues, “He is directly interested in the profits and is entitled 
to have the property managed fairly and honestly. Of course we do 
not mean that every stockholder may, at any time, interfere with and 
have an examination of the books and accounts and property of a 
corporation in which he holds stock. In many instances stockholders 
are obliged to submit to the action of trustees and are practically 
remediless. But the plaintiff insists that when there was an attempt, 
in the language of a former order, ‘to thoroughly measure, estimate 
and determine the true amount of all the coal, ores, products and 
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supplies,’ etc., the plaintiff was prevented by defendants and their 
employees from doing this. That plaintiff was so prevented appears, 
we think, from the affidavits. And the Special Term, in view of 
such prevention, granted the order now appealed from specifying in 
further detail the plaintiff’s right and directing the defendant specifically 
to permit the inspection and measurement. It is not necessary to 
specify in detail the affidavits on both sides relative to the acts of 
the parties under the former order; the attempt of the plaintiff 
to act and the alleged prevention by the defendants. As is to be 
expected, the affidavits sometimes conflict, but we think that an ex- 
amination shows (and so the Special Term must have thought) that 
the defendants were endeavoring to obstruct the plaintiff so far as they 
safely could do so; and that there was not, as there should have been, 
a compliance with the meaning of the order.” 

Thus, for all the condemnation by the General Term, even after the 
court had asserted the plaintiff’s right and insisted upon the defendant’s 
yielding it, Arts and the defendant Burden endeavored to obstruct 
the plaintiff so far as they safely could, without getting into the 
Rensselaer County jail for contempt in defying the order of the 
court. 

Mr. Carter: Here are some further observations of the same 
General Term; perhaps you would like to read them in order to make 
the thing complete. 

Mr. Choate: I have read what I rely upon as asserting the view 
incumbent upon Your Honor to take of this corporation, and espe- 
cially of its peculiar character. 

Mr. Carter: I do not want to interfere, but I was merely recipro- 
cating. 

Mr. Choate: All right; I am very much obliged to you. Now one 
thing is settled. The proof remains the same as it was there, increased 
and enlarged by a further proof taken in this action—affirmative proof 
upon our part—of the exclusion of this plaintiff; a trustee and 
owner of half of the property, and, as the General Term says, “ot 
perhaps more than half,’ from an adequate access to and inspection 
of the books of the company. I claim an injunction restraining de- 
fendants from further exercising that wrongful exclusion. I claim 
it upon the proof in the case and upon the decision already made by 
the General Term. Is there anything else desired? ‘There is certainly 
one thing; that is, that we are absolutely now entitled to a permanent 
injunction for all the restraint which now exists by the temporary 
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order of Judge Mayham on substantially the same proofs presented 
to him as are presented before Your Honor, restraining defendants 
from a wilful or wanton abuse in building the road through Woodside 
which he commenced before that injunction was granted. 

Mr. Cowen: ‘Townsend didn’t have time to do it. 

Mr. Choate: I am obliged for these suggestions that are dropped; 
they aid me as I go along; I hope my learned friend will continue 
them. There is one fact shown here in regard to that, viz.: that when 
Townsend built a road there in 1884 upon these grounds he talked with 
somebody of the desire at some time or other to build another road. 
He did not do it. He never attempted it, and the claim is made upon 
their part, in the evidence and in the argument, I suppose to sustain 
the proposition that because Townsend once thought of doing an 
unlawful thing, which he did not see fit to carry into execution, he is 
thereby deprived of the power to restrain the defendants from doing 
that thing when the defendant James Burden wantonly undertakes 
that violation of law. I do not know of any such principle as that. 
Your Honor will not fail to read Judge Mayham’s elaborate opinion, 
It was debated before him from the rising of the sun to the going 
down thereof by two counsel on both sides of the case, and it is 
law for the purposes of this case unless the facts are changed to 
the detriment of the plaintiff, as I submit they are not. 

Another thing we are entitled to, and that is a decree against the 
resumption of “fancy farming” by the defendant, James A. Burden. 
His part of it was in the importation and raising of Jersey bulls. 
They say, “why we have stopped.” Yes, you have stopped that, but 
never until the compulsory order of the court came in this action to 
compel you to. 

Mr. Cowen: ‘There is no such order. 

Mr. Choate: Although Townsend almost from the beginning of the 
corporation had been urging its discontinuance, James refused to stop. 
The presumption must be that he will resume it when the restraining 
hand which interrupts it, is taken from him. He has too much 
sympathy with Jersey bulls to readily desist from their company, too 
much of that very nature of the animal in him, as is perfectly manifest 
to everybody who meets him. No, it was his persistent determination 
from 1882, 1881 even, when Townsend began urging a discontinuance, 
until Judge Peckham said: “If you do not desist upon this intimation 
I will enjoin you next week.” He did for the time desist. ‘The 
moment that restraint is taken off from him there is every reason to 
believe that he will again resume it, and we are entitled, upon Judge 
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Peckham’s decision and upon the facts as they stand in this case, 
to a permanent decree to that effect. 

I gladly accept the challenge which my learned friend has thrown 
out to me as to the good faith of the plaintiff in this suit. Conscience, 
good faith, diligence are required of a party who comes to a court of 
equity for relief. I accept the challenge. I undertake to demonstrate 
from the evidence in this case, by which only Your Honor is to be 
governed, that the plaintiff has both conscience and equity on his side, 
and good faith absolutely. I do not think that I can spend my time 
to any better advantage than recalling the history of this case during 
the period for which it is material. I do not propose to explore the dusty 
records of forgotten generations; but from the moment this corpora- 
tion, so called, (we call it so, they call it so, the General Term with 
doubt and hesitation, also calls it so) from the time it begins to come 
in sight there is a period during which the acts and proceedings of 
these parties are in the highest degree material. But it does not be- 
gin back in 1870 or 1876. \It begins, if the court please, on the 14th 
day of June, 1881. What happened then? Why, the cancellation 
of the agreement under which these parties had been proceeding up 
to that time and under which, (if not sooner abandoned) they had 
agreed to continue it for ten years from 1878. I shall begin my 
considerations of the facts with that. I ought, perhaps, to refer to 
one or two immaterial matters that have been said here as to previous 
occurrences because they were efforts to cast a slur upon my client. 
They blow hot and cold upon him. ‘They pretend he is a gentleman, 
and an honest man, and then charge him from step to step with the 
most atrocious and malignant motives. It has been argued here, as 
if it were an undisputed fact, that Mr. Beach having been made 
arbitrator between these parties, that he said if Mr. Beach came on the 
grounds he would kick him off. Why, if Your Honor please, his 
evidence is—and I commend it to Your Honor’s judgment—that 
Mr. Beach told him that if Mr. Arts intruded upon his private 
premises under the guise of an order of the company, he could kick 
him off. Which is the more probable? Reference has been made to 
a quarrel that arose between them as to the invention of the swaging 
machine in 1876, which was quieted in 1878 by an agreement. One 
word about’ that swaging machine and the right of the parties in 
regard to it. This company was not formed simply for the purpose 
of manufacturing horse shoes. It had not been engaged merely in 
the business of manufacturing horse shoes. There was another part 
equally dear to the heart of the original founder of the establishment, 
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Henry Burden, equally dear to William, the older brother, who to the 
infinite misfortune of these two survivors, was taken untimely from 
them, and that was the development of the arts that were used in the 
manufacture of horse shoes and of merchant iron. It was the 
great pride of Henry Burden to have contributed to that art; it 
was the equal pride of William Burden to have contributed to that 
art; and it is the greatest boast of James A. Burden that he too was 
able to contribute to it. He invented, with the aid of competent 
assistants, employed in the inventing department of this very concern, 
this swaging machine which was of so great value to the concern. 
But when Henry Burden made an invention he did not claim it as 
his own against William, James A. and Townsend. When William 
made an invention he did not claim it as against James and Townsend. 
When Henry Burden handed over to this concern the property which 
carried with it the patents— 

Mr. Cowen: Mr. Choate, there is not only no such proof in the 
case but it is not the fact: Henry Burden— 

Mr. Choate: Will you take the stand? 

Mr. Cowen: Henry Burden, the father, did charge for the use 
of his inventions. 

Mr. Choate: When Henry Burden departed from this company and 
sold out to these boys, all his patents went with the sale. When 
William Burden died they did not recognize the rights of William’s 
children and widow to the inventions that he had made. ‘This case 
then comes exactly— i 

Mr. Cowen: I would like to know upon what ground counsel 
states facts that he knows nothing about, and which are not in 
evidence in this case? I am informed it is not true William’s inven- 
tions went to the firm, that they stand in his name. 

Mr. Choate: Your Honor will look at the evidence, you will see 
what they got when William died and what they got when the father 
died. You will see what the invention was. I agree with my friend 
this is a material question, but I want to state what my position is in 
regard to it. That the business consisted not only in manufacturing 
horse shoes, but developing the art of manufacturing. That there 
was an expensive department of this establishment set apart for that 
purpose. That James by availing himself of that, and of the as- 
sistants, and facilities, and information, and advice, and inventive 
faculties that were there contained at the expense, and for the benefit 
of the firm, invented this swaging machine, and then claimed he was 
the absolute owner of it. 
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If Your Honor will take a reference to the case of Burr against 
De La Vergne in 102 New York, you will find that under such cir- 
cumstances it has been held without hesitation by that court unan- 
imously that the party inventing under any claim of absolute ex- 
clusive right, that it was the property of the firm. 

Now I call Your Honor’s attention to the agreement of James 
and Townsend, as the joint and equal proprietors of the works, 
for a continuation of its business for ten years from May, 1878. It 
recites that “whereas, we have heretofore associated with the con- 
duct of such business various properties,” referring to the very prop- 
erties that we are now seeking to get out of this corporation because 
they are not necessary to its business, “whereas, we have here- 
tofore associated’ with the conduct of such business various prop- 
erties, and choses in action not necessarily connected therewith, 
treating the same as part thereof. * * * Now, therefore, this 
agreement made this eleventh day of May, one thousand eight hundred 
and seventy-eight, witnesseth, that we hereby agree to continue the 
said works, and business with the property, and appliances heretofore 
used, connecting therewith as heretofore the aforesaid properties, and 
choses in action” for the period of ten years. 

I cite that to Your Honor as demonstrating that both of these 
parties knew, and agreed that this Woodside property, these private 
stocks had no particular connection with the partnership business, atid 
were not necessarily involved therein. A fortiori, it follows they are 
fully agreed that they had no right against the consent, and protest 
of either to be carried on or continued in the copartnership after it 
was formed. 

If the court please, on the 14th day of June, 1881, that agreement 
was terminated. What can I argue from that? I can argue as I do, 
that no serious differences existed between these brothers prior to the 
14th of June, 1881; none that they were not perfectly capable of 
settling themselves. They never had to resort to Mr. Cowen as the 
successor of Mr. Beach. ‘Twice, I believe, Mr. Beach came up, and in 
friendly discourse settled the questions which they submitted to him 
as arbitrator under the agreement, according to the evidence. I do 
not mean to say there were not jars, that there were not differences. 
Your Honor cannot have sat in the presence of James A. Burden and 
‘Townsend and not realize that they could not exist together for any 
definite, or indefinite period without some jarring. James is a born 
despot; it is his pride to be so; ‘Townsend gentle, manly, submissive 
to a great degree, but yet knowing his duties, knowing his rights, 
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and daring to maintain them. There couldn’t but be occasional conflict. 
But on the 14th day of June, 1881, they had been together for more 
than twenty years without anything really to disturb their harmony. 
Now what happened? This brings me, if the court please, to the forma- 
tion of the company, and the making of the “Promoter’s Agreement” ; 
and first it brings me to the most extraordinary feature in the case, 
namely, to the evidence of Smith, Fursman & Cowen. Never, I 
believe, in the history of jurisprudence has it been known that three 
eminent lawyers, having been employed about a business, and engaged 
in advising the party employing them for a period of sixteen days, 
afterwards were willing to come into court, and attempt to swear 
away that client’s rights. Your Honor, upon Mr. Smith’s preliminary 
statement admitting the evidence, I venture to say that upon hearing 
all he had to say afterwards, which stands in this record, you will, you 
must, repudiate, and ignore it. You will, and you must, come to the 
conclusion that although they claim to have been the counsel of 
James, they were in reality, as Mr. Smith admits, the counsel of 
Townsend too. Let me call Your Honor’s attention to Mr. Smith’s 
cross-examination on this point, because it is very vital to this case. 
Mr. Smith’s evidence on the cross-examination is no more or less than 
this. In one respect it is obvious from the date that I have called 
attention to, that he is clearly mistaken, namely, that ‘Townsend 
came to him some time in May or the early part of June. He did not. 
James says that after that paper of the 14th of June was signed he 
went to Mr. Smith. Of course he did. Why should he go before? 
They had not dissolved the existing arrangement, why should he 
go before? . 
On the 14th Mr. James Burden testifies that after that old agreement 
was cancelled he went to Mr. Smith, and in a moment of petulance he 
directed him to take proceedings for a dissolution of the firm. Did he 
mean it? I do not know. It was never acted upon. It was used 
for all it was worth to influence the mind of Townsend. Now, 
what were the relations of those gentlemen as disclosed by this evidence, 
to Townsend and James at the time of the dissolution of this agree- 
ment? They were under a standing retainer, a general retainer from 
the firm of James and Townsend Burden, whatever its name was. 
They were in receipt of three thousand dollars salary per annum 
for that service which did not include litigation, but did include advice, 
and consultation freely whenever they chose to come. James came 
to them and says: “I want you to prosecute a suit against Townsend 
for a dissolution of our firm.” Whether they had a right to accept such 
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a retainer I will not discuss. I doubt it very much. No such suit could 
possibly be prosecuted without disclosing ‘confidential matters that had 
come into their hands as the counsel of both. But let that pass. They 
saw the mischief of that and they determined, as they swore in their 
joint affidavit, (all four of them put their heads together and de- 
termined) to prevent it if they could. No suit was ever commenced, 
and it never was thought of from the moment that Mr. Smith first 
suggested to Townsend that the firm should be merged in a corpora- 
tion. He claims the originating of that idea. ‘They charge it upon 
Townsend. ‘Townsend had talked about it years before, but as a dream, 
as a fancy. Mr. Smith says: ‘No, I suggested that, I alone advised 
Townsend.” Now, if your Honor please, the retainer from James 
which they accepted, but never entered upon was for a special purpose, 
the conducting of hostile proceedings for the purpose of a dissolution 
in invitum. From that moment they acted for Townsend. In pursu- 
ance of this very request of his, and his promise that if they could get 
the firm merged in a corporation he would see that they were paid 
five thousand dollars. Now what happened? They went to James 
and made the same proposition, and he rejected it; but he said: “In 
this matter I want you to act for me.” ‘They had already agreed to 
act for Townsend according to Mr. Smith’s statement. He says: “T 
want you to act for me,” and Mr. Smith added warily, “and nobody 
else.’ Mr. Smith, did he say, ‘and nobody else?”. ‘No, he did not.” 
He did not say “and nobody else.” He had already entered upon the 
employment for Townsend, he was already the retained attorney of 
both of them, both of them had his assurance that he would act for 
them. Did he? Did he act for Townsend? Why, from that moment 
he was carrying out the employment imposed upon him by Townsend. 
He was earning the five thousand dollars which Townsend had prom- 
ised him and which both concurred in paying him after the service 
was accomplished. Now, let us see. He was the author and finisher 
if not the author of the first letter that passed between these gentle- 
men on the subject. The letter of June 18, 1881. Your Honor can- 
not have forgotten it. I call Your Honor’s attention to that. Mr. Smith 
says: “This letter was brought to me and revised by me and carried 
by me from Townsend to James.” What does it say? What is the 
meaning of it? This letter of June 18: “Dear Jim—I have had sev- 
eral interviews with Mr. Smith with regard to our business affairs. 
He thinks the only way to get rid of our existing differences is to put 
our concern into a stock corporation, and then transfer all our joint 
CHOATE—22 
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property to the corporation, excepting such stocks, etc., as we may 
own together, not connected with our works, which in the meantime 
we may divide among ourselves. I agree with Mr. Smith and propose 
to you so to do.” Then he goes on and details a sketch of the plan of 
incorporation, and concludes, “my purpose is peace and success. ‘This 
will be handed to you by Mr. Smith, by whom I should be glad to re- 
ceive your views and suggestions.” 

From that step forward, according to the sworn affidavit subscribed, 
as if to give it greater strength, not only by Mr. Smith but by Mr. 
Cowen, by Judge Fursman and their deceased partner, Mr. Kellum, 
they swear that each and every paper, step, proceeding and instrument 
from beginning to end was fully explained by them to the plaintiff, 
Townsend Burden. By what ingenious device and sophistry does Mr. 
Smith attempt to escape from the position that he was acting for Town- 
send? He admits that he undertook the service. He admits that he 
performed it. He admits that he received the stipulated compensation 
for it. He admits that Townsend acted under his advice as from his in- 
fancy almost he had been acting under his advice; he knew of no other 
adviser that he had; McClellan was talked of in case of hostilities, but 
there were no hostilities. There was no suit. Nothing was ever heard 
of McClellan after that. He knew that Townsend Burden had inherited 
him, Levi Smith, from his father as a precious possession, as an adviser. 
By what device does he get out of it? He says: “Yes, my affidavit says 
I advised him, but I didn’t give my advice as a lawyer. I gave him my 
opinion as a lawyer at every step.”” Can Your Honor swallow that? Has 
even a court of equity maw enough to take that in? I do not believe 
it. Mr. Smith is much amused; he knows that nobody can credit that. 

Let us go along a little further. It is recorded between these parties 
what was the agency and instrumentality of Mr. Smith. The defend- 
ant replies on the second day but one: “I have your letter” and am 
“alive to the dangers of the situation.” “As the proposition is incom- 
plete in some important particulars, perhaps unavoidably so, I have 
not been able to discuss it fully with Mr. Smith.” Townsend’s adviser 
—I take that back, opinionator. “I can see how some things in it 
would most certainly prolong our troubles * * * therefore, I have 
told Mr. Smith I must decline it.” 

Smith kept Townsend up to the idea of a corporation. On the 24th 
he writes another letter. This time the letter coming from James. 
Let us see whether they were acting for Townsend as well as for James. 

“Woodside, June 24, 1881—Dear Towney: Messrs. Smith, Furs- 
man & Cowen yesterday invited me to call at’ their office, where they sub- 
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mitted to me, at your request, the requisite papers for formation of a 
stock company. 

“Upon examination the plan submitted proves to be substantially 
the same as outlined in your letter of the 18th inst.” ; and therefore he 
declines it. } 

If Your Honor please, was he not acting for Townsend when he 
prepared those papers? He thinks he did not prepare them so early 
as that. How could Townsend Burden, how could James Burden 
write that he had been at their office and gone over the papers if they 
had not been prepared? If Your Honor would enjoin both of these 
brothers from writing letters you would do them a tremendous serv- 
ice. JI am not sure but that it would go farther to heal the breach 
existing between them than anything else that a court of equity could 
do. I will only call Your Honor’s attention to one point in this letter as 
showing the spirit in which James wrote to his loving brother: “The 
practical knowledge which must come to every one, however dull, 
by long experience in manufacturing, was cheerfully recognized, and 
had due weight in our counsels.” ‘That is a sample of the complimen- 
tary manner in which he interlarded these business letters to Town- 
send. However, I am not on that point now. I am speaking of Smith, 
Fursman & Cowen. 

On the 25th of June another letter came from Townsend still press- 
ing the matter, and on the 27th of June there is a final declination in a 
letter from James. But I challenge Your Honor’s attention to the fact 
that from the beginning to the end of that business, from the 15th day 
of June when Townsend was called into their office to respond to the 
threat of James to dissolve—a threat never acted upon, and as I be- 
lieve never seriously contemplated—Mr. Smith had him in charge, 
took him under his custody, professed to be his friend, gave him his 
fostering advice and counsel, which he now says was only opinions. 
If Your Honor please, Mr. Cowen demonstrates the situation exactly 
as I claim it to be in his evidence. Mr. Cowen says, “I caught them at 
it one day. I caught Smith and Fursman talking with Towney.” 

Mr. Cowen: Not Smith. 

Mr. Choate: Fursman, your indiscreet junior. He caught his in- 
discreet junior, Fursman, talking with Townsend about this very mat- 
ter of dissolution. What did he say? “Fursman, you ought not to 
talk with Towney about that.” 

Mr. Cowen: Mr. Choate, he was not talking about the dissolution. 

Mr. Choate: Talking about these very affairs, about the formation 
of a corporation, 
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Mr. Cowen: No, he wasn’t doing any such thing. 

Mr. Choate: Your Honor will read Mr. Cowen, I do not like to read 
and hear him both. 

Mr. Cowen: 1 do not like you to read statements which are not 
true about my testimony, Mr. Choate. 

Mr. Smith: I like to hear him about mine. 

Mr. Choate: Mr. Smith understands, he knows what the situation 
was, he even makes light of it, if Your Honor please, in the presence of 
the Court.. Mr. Cowen caught them at something, I do not know what. 
They were there, Fursman and Townsend, together, cheek by jowl, 
lawyer and client, and which was the cheek and which was the jowl 
they could not select themselves. Mr. Cowen says, “You must not do 
that, we are retained for James,’ what the retainer was Mr. Smith 
has testified and that was in a very early part of these talks. Now, 
what happened? Did they desist? No. They went on talking. They 
continued this talk from the 14th day of June down to the 30th of June 
when the corporation was formed, because they knew full well that 
James proposed antagonizing it, and originally had nothing to do with 
it; and because they knew full well that the question was of merging 
the firm in which they were both equally interested into a corporation 
in which they should both be equally interested. So, if the Court 
please, knowing how ready Your Honor is and ought to be, (and be- 
lieving that Your Honor is as ready as anybody) to correct a first im- 
pression that may have been erroneous, may have been upon imperfect 
data, I appeal to Your Honor to strike out that evidence which never 
should have been admitted, which never would have been admitted if 
all these facts were known, from this record, and not leave it, as it is 
to be if it remains there, a blot upon the jurisprudence of this state. 
That a client’s rights can be sworn away by his chosen and devoted 
counsel. So I proceed to the. examination of the acts of these parties, 
and to the consideration of the agreements they entered into, and 
what construction ought to be put upon them; for that is the next step. 

On the 30th of June, 1881, this momentous step was taken, this cor- - 
poration, so called, was formed, this promoter’s agreement being first 
signed. Now, we all agree on the proper baptismal name for the ex- 
traordinary agreement, the offspring of the mind of Levi Smith. It 
was sufficient for its purpose. It is a little obscure, it is a little dis- 
guised, but, as I said before, certain facts stand out there which are 
controlling, certain stipulations which can never be blotted out or for- 
gotten. In the first place, what was the object of making it? What 
is the object of making any promoter’s agreement? ‘There is no mis- 
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take about the law on that point. There is not any dispute of law 
in any of the questions arising in this case. There are matters of con- 
struction. I accept all my friend’s law. I never dispute Mr. Carter’s 
law. It is his struggle to misapply it to the facts in the case that con- 
stitutes his chief infirmity, and it is a prevailing infirmity with him. 
What was the object of the promoter’s agreement? It was to control 
the conduct of the corporation, was it not? It was to control the own- 
ership and the holding of shares. It was to control the action, so far 
as it points to it, of the associates. With what view? Why, with the 
view of every promoter’s agreement, that as long as they remain the 
sole associates it might be altered at their will. That is the peculiarity 
of this corporation from the moment that it was formed until the il- 
legal step was taken of admitting outsiders in it who had no right there, 
that the people who made it could destroy it at any moment by a mere 
signature as they had created it. Now, if Your Honor please, there is 
one fact here in evidence upon a most overwhelming authority to which 
my learned friend, Mr. Carter, has not referred, namely, the undisputed 
fact that at, and before the time of the formation of this corporation it 
was agreed between the three that there should be only three trustees of 
the corporation. How was that proved? The defendants all said so 
in their first answer. Was that a mistake on their part into which they 
had been led by the inadvertence of counsel who prepared the answer? 
Why, if Your Honor please, the answer was presented by Smith, Furs- 
man & Cowen, so they all assert, and they instructed James to swear 
that it was agreed at and before the formation of the company that 
there should be only three trustees. They said I stood upon a “semi- 
colon.” I do not. Your Honor will find it there exactly as I have 
stated to you. Then what happened? We availed ourselves of that 
admission in the amended complaint, and then they took it back, and 
said the only agreement was that they should be the first trustees. 
When parties come to make a promoter’s agreement, they do it for a 
purpose, and with intent to control what would be the ordinary action 
of the corporation. What did they agree here? They agreed that Arts 
should stand as a nominal party with two of Townsend’s shares, two 
of the shares representing Townsend’s half of the property and of 
which he, notwithstanding the holding by Arts, should be the owner 
and receive the dividends; they agreed that Arts, whom they could not 
control, of course, could go out at any time, but he was to surrender 
his stock to them at par. ‘Then they agreed that a thousand of the 
shares, subject to ‘Townsend’s right of preemption in two shares when 
James went out, should be held by James, and that 998 shares should 
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be held by Townsend, and then they put in a controlling agreement 
which, unless it is changed by common consent, remains there to gov- 
ern the whole instrument, and what was that? It was that all the 
profits should be equally divided between the said James A. Burden: 
and the said I. Townsend Burden. It was not put in that each sepa- 
rately should have half. That was not what they were contending for,. 
that was not what they were struggling for, that was not what they 
were forming this corporation for. As James’ letter shows on his. 
part and as Townsend’s shows too, they were struggling to keep that 
property through their lives and to transmit it unimpaired to their 
children. That is what James says in his letters. Therefore, they 
agreed that the profits should be equally divided between them. When 
did that cease to be an agreement? Let them tell Your Honor how 
that could cease to be binding upon them until both agreed to its dis- 
continuance? Was it not made for the purpose of controlling the in- 
terest in the property? Was not that particular feature inserted for 
this very purpose and no other? Was it not binding? We all agree 
to that. Could it be altered except by mutual consent? How could it? 
What a light it sheds upon those other two clauses, obscure as they 
were without it, but from the luminous mind of the author of that 
paper came this light which made the whole clear of all disguises, 
“Until further agreed, as long as I, Townsend, live, as long as you,. 
James, live, (unless we otherwise agree in the meantime) these profits. 
shall be equally divided.” It does not state its meaning to say that 
Townsend is to get one-half. It does not state its meaning to say that 
James is to get one-half. Nothing states it but that both are to hold. 
on as long as they live, or until they change the agreement, and that 
the company should be so worked as that from its proceeds, while that 
agreement stood, each should receive——they two, not any successor,,. 
not anybody else,—but they. two, should have each a half, it should 
be divided between them. So that, if Townsend had undertaken to: 
transfer some of his stock so that the profits instead of being divided 
between the two should be divided, a half to James and a quarter to. 
Townsend, and a quarter to his transferee, that would be in direct de- 
fiance of this agreement. They knew that perfectly well. Just so it 
was when James undertook to transfer one or both of his shares, in 
spite of this agreement, so that the dividends should go on one share: 
to Richard Irvin, and on one share to William Irvin, that was in plain 
violation of this agreement. ‘Their lives continued, and there had been 
no change in it. So I leave that point with this consideration which I. 
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have suggested, to corroborate what seemed to me the unanswerable 
arguments that Judge Countryman presented upon that subject. 

If the Court please, I agree with the learned counsel upon the part 
of the defendant, that the promoter’s agreement is to be read with 
the articles of formation of the corporation as if they were one agree- 
ment; and I also claim that this admitted agreement, in addition, that 
there should be only three trustees of the company, is also to be cou- 
pled with the other two. Of course, when they came to prepare the ar- 
ticles for the formation of the corporation, they were obliged to follow 
the form described by the statute, or even their imperfect attempt to 
form a corporation would fail. It would not present itself even in the 
guise and appearance of a corporation without that. So it must be 
that the formal parts of that agreement yield in force to the over- 
ruling weight of the promoter’s agreement. There is nothing in the 
statement in the copartnership articles that the trustees who shall 
manage the business for the first year shall be James and Townsend 
Burden and Arts, that controls the conceded agreement, that there 
should be only three trustees and that those should be the ones. There 
was no sense in the admitted fact, there was no sense whatever in 
making such an agreement as that there should be but three trustees 
at and before the formation of the corporation, if it was not to run 
parallel with and during the existence of the promoter’s agreement, 
which I claim is during the lives of the two brothers, the joint lives, 
unless it should sooner be dissolved by consent, or unless Mr. Arts 
should exercise his privilege of going out, and surrendering his shares 
upon the agreed terms, to the other two. If Your Honor looks at the 
situation of the parties as they stood, I think you will see at once that 
it never could have entered into the heads of either James or Town- 
send that anybody else should be a trustee. I mean, from any mean- 
ing that they could gather from these agreements. J mean not that 
there could not be physically a substitution of another trustee, but there 
is a great difference between physical right and a legal right, a physical 
power and a legal and moral right. Suppose, if the Court please, that 
Townsend, being inspired by the devil, on the first day assigned for a 
meeting of stockholders, James being sick, if you please, or, trusting 
in the good faith of his brother, did not attend, and Townsend, exer- 
cising his vote as he had the physical power to do, had ousted James 
from the board of direction and elected himself and two other people 
as trustees, leaving him and Arts out, as he had the physical power to 
do in the case. And then we will suppose that the next day following 
this device so ingeniously contrived by Smith, Fursman & Cowen for 
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these defendants, Townsend and one of his chosen associates had said 
“I think we will fix this so that James can never return” and had filed 
a certificate and brought in two of his brothers-in-law for trustees— 
there is a test of the situation, of the understanding and the agreement 
_of the parties on these papers. It was within the physical power of 
Townsend just as it was within James’ physical power as he did two 
years afterwards to bring in his two brothers-in-law. Upon the facts 
known to Your Honor here what would you have said if James had 
filed his bill to annul such a proceeding as contrary to the good faith 
of Townsend and contrary to the implied, yes, the expressed under- 
standing of the parties? Would you have said this case is for the 
attorney general quo warranto? ‘These men are in possession of this 
office, Townsend and his two brothers-in-law, and a court of equity 
has nothing to do with it? You would have said, no! it is a question 
of contract, it is a question not which of the two parties is entitled to 
the possession of a particular office, but whether there is any such 
office. Upon a bill filed by James under those circumstances, and a 
presentation of that case you would have said it was constructive 
fraud, it was a breach of the agreement, the office that they had pur- 
ported to create was not created, and though, perhaps, you might not 
have been able to interfere with the two trustees who had been elected 
by the stockholders at the annual meeting, you would have enjoined 
any action on the part of the two bogus trustees who would thus have 
been thrust upon the company and upon James. It is often wise in 
cases like these to put the boot upon the other leg and see how it will 
fit. I submit that proposition to James Burden and his counsel as a 
test of what was meant by this promoter’s agreement, overruling and 
bound up with the articles of incorporation. 

Now, we find these three parties in a corporation deliberately form- 
ed. Formed why? Because they say and I say, that they had both 
concluded that the plan of running with two heads as a copartnership 
was no longer practicable. Formed for the purpose of government, 
and government how? Is there any dispute about the law here? Do 
we differ about legal propositions on anything so simple as the govern- 
ment of a corporation? No matter how little of a corporation it be, 
how can we? We are not tyros, students, although we have been in 
attendance so long upon the Troy Law School represented by the 
office of Smith, Fursman & Cowen; about elementary principles we 
cannot differ. Not only that, but the statute defines how corporations 
formed under this statute shall be governed, namely, they shall be 
managed by a board of directors. They say we are trying to plead 
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out of what we have been trapped into. I make no such pretence. I 
say that Townsend Burden is chargeable with the legal, fair, equitable, 
honest meaning of the papers that he signed. He is bound by the legal 
and necessary results of whatever he went into. He went into it at 
his own request and with his eyes open. What did he agree to? What 
was this scheme that he entered into? It was a management by a 
board of trustees of which he was to be one of three and only one of 
three, and where the others agreed he was to be overruled. How can 
there be any doubt about that? How can my friends upon the other 
side impute -to us anything so puerile as to deny that? ‘The majority 
was to govern, but how were they to govern? Were they to govern 
arbitrarily? Were they to govern in the dark? Was the majority to 
keep out of meetings and skulk behind the “steam mill” or the “water 
mill” and arrange all the affairs of the company without the knowl- 
edge of their third associate and without giving him an opportunity 
to be heard? 

Now, we come to the dividing point. The dividing point of asser- 
tion, but I do not believe the dividing point of opinion between my 
friends upon the other side and myself. Mr. Cowen is good at defini- 
tions. He says stockholders, officers, directors of corporations—all 
have rights as such. A stockholder has a right to attend a meeting 
whenever there happens to be a meeting of stockholders, and to take 
a dividend when the company pays it. Officers have a right to perform 
duties assigned them by the board. Directors have a right to attend 
meetings of trustees, to unite in the election of officers, and to vote 
upon all matters that may properly be brought before the board. A 
pretty good definition, but it leaves out one material thing, namely, 
that the affairs of the company shall be managed by the board. I place 
Townsend Burden in this corporation upon that understanding, bound 
by those obligations, limited by those rights and I say he has been 
wantonly excluded from the very rights which they profess to accord 
to him. Excluded by the unreasonable and unfounded combination of 
this defendant, James Burden and Arts against him, formed almost 
as soon as the corporation was formed and that upon their own 
confession. See how he stood. Your Honor will remember some- 
thing about the formation of this corporation as it was sketched forth 
in these letters. ‘Townsend’s proposition ‘was that of the corporation 
to be formed James should be president and he should be vice 
president. That was agreed to. ‘Townsend’s proposition was there 
should be five trustees. ‘That was objected to and repudiated and 
changed to three and three afterwards agreed to; and it was after- 
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wards agreed that the three should be the two brothers and Arts. 
According to the definition of my friend, Mr. Cowen, Townsend had a 
right to the office of vice-president, and if they are to be bound by 
the agreement upon which they entered into a, corporation, it cannot 
be taken away from him until there is some change in the promoter’s 
agreement. He had a right to insist that the business of the company 
should be managed by the board of trustees and that his voice should 
there be heard, his vote should theré be considered, for the law will 
never assume that a trustee shall speak to absolutely deaf ears. What 
is this theory of the management of corporate affairs by a board of 
trustees? ‘That each is essential to the composition of the board. 
That every man has his voice and his vote and that no matter what 
the personal relations between them may be, no matter what personal 
traverse they may wish to accomplish, the law presumes that the 
voice of each one will be heard by the others, and it is only the 
result of the contention, the discussion, the consultation and the con- 
ference that there takes place between them, that is to be the action 
of the board. 

My friends upon the other side were kindly willing to bring here 
this morning the book of minutes. I do not know whether they will 
object to my reading from them how these three trustees conducted 
this business at first. At first Arts says there was no trouble, things 
went on as they had gone on before; Townsend was permitted to at- 
tend to portions of the business, so was James, so was Arts. ‘The 
correct way for the affairs of such a corporation to be conducted in- 
volving millions of dollars of value, of which each of the two trustees 
was the owner of a million, was to have the affairs, the projected 
changes in business, the projected new ventures, anything important 
enough to be the subject of conference presented to the board, there 
discussed, there acted upom and the vote that resulted from the con- 
ference of the three was the act of the board. That is the way it 
should have been until this day. But, if the Court please, after the 
19th day of July, 1883, until the commencement of this suit nothing 
was brought before the board. They met once, twice, three times, 
for what? ‘To declare dividends. ‘To vote by-laws, by-laws for the 
destruction of this plaintiff. By-laws, as avowed by my friend Mr. 
Carter, for the express purpose of preventing him from participating 
in the affairs of the corporation at all. 

Mr. Carter: No, interfering in the management. 

Mr. Choate: To prevent him from having any participation in the 
management. He says “interfering,” do 1 give an improper definition 
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to his’ word “interfering,” to the participation in the management. 
The object of that by-law was to destroy his standing and his privilege, 
right and duty as a trustee. Nobody knows better about it than my 
learned friend, better than his client who stands behind him, and who 
took the action on purpose, and who was advised by all of the counsel 
on the other side, except my friend who has so lately come into it. 
If that did really happen and happen anyhow, it is sufficient to give 
us the right to the preventive arm of equity to restrain them from 
transacting the business of the company any longer in that way. 

What I deliberately charge upon this evidence is, that without - 
provocation of any kind on the part of Townsend, it matters not 
whether there was provocation or not, but what I charge upon the 
evidence is, that without provocation of any sort upon the part of 
Townsend, very shortly after the formation of this company, James 
and Arts combined deliberately, and formed the determination of 
excluding him from all participation in its affairs. That they adhered 
to that determination and acted upon it down to the commencement 
of this suit. Have they admitted it? If Your Honor please, nobody 
knows better than Mr. Arts, I suppose, about that. He admits it. 
He says that was exactly as I have now stated it. I wish I had time to 
read at large several passages from his testimony, but as to that there 
is no dispute. I read from page 104, Vol. 4. “OQ. How much 
earlier than January, 1882, did you form the determination that 
Townsend should have nothing further to do with the affairs of the 
company?” Did I overstate the concession of the other side. My 
friend says “interference,” remits me to the word “participation.” 
I take Arts’ words: “Q. How much earlier than January, 1882, did 
you form the determination that Townsend should have nothing fur- 
ther to do with the affairs of the company? A. I don’t think there 
was anything before that. Q. From the time when you formed that 
determination, ever since the commencement of this suit, you persisted 
in that determination? A. I persisted in it so long as he persisted in 
his opposition. ©. You persisted in it until this suit was commenced ? 
A. He was in opposition until the suit was commenced, and since then 
of course he has been. Q. Your persistence in the determination that 
he should have nothing further to do with the affairs of the com- 
pany—didn’t you persist in that determination down to the commence- 
inent of«thistsuit;, A. Yes.’ 

Is that the right of a majority? Is that the way in which this 
statute, and the common law requires a corporation to be governed? 
What was this plot? They do not disagree about it. James Burden 
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says the same thing. Vol. 3, page 390. There he persists, he re- 
members nothing that they permitted. Townsend to do, and over and 
over again in the cross-examination he concedes that he determined 
that Townsend should under no circumstances be permitted to do 
anything. I have not the time to read the passages, they must be 
fresh in Your Honor’s recollection. It was the leading feature of 
the testimony of both of those important witnesses. I want nothing 
but their concessions to establish our right to a decree in this case. 

Mr. Carter: Have you time enough to state what they had a right 
~ to do? 

Mr. Choate: Yes, I am going to state it. 

Mr. Carter: Iam glad of that. 

Mr. Choate: There was the plot they prepared. It is conceded. 
They determined and acted upon the determination that the affairs 
of this company instead of being managed by the’ board, should be 
excluded altogether from the board; that the board should have noth- 
ing to do with it, that the trustees as trustees should have no participa- 
tion in it, but that James Burden individually, half owner of this 
stock, not as trustee, but as James the man and John L. Arts, should 
conduct it by themselves, without giving Townsend an opportunity to 
know what was going on, without giving him the least opportunity to 
be heard in regard to anything, or even to put on record his veto. 
That will not be denied. ‘That is the confessed situation in this 
case. I want no more to entitle my client to a decree, and a very 
broad decree from Your Honor, that the business of this corporation 
shall not be thus transacted in defiance of the statute and in violation 
of the rights of this plaintiff, as trustee and stockholder. 

Now I come to some pretenses that they set up, shabby, puerile, 
indecent pretenses under which they try to cover and excuse this 
conduct. That is a part of it that stands equally upon their own 
statements and their own admissions, and as to a very little of it I 
shall ask Your Honor to let me call your attention to one or two 
passages of the evidence. You will remember the proof that for a 
while the business of this company proceeded as it should proceed. 
If you open this book of minutes, you will see how one important 
matter after another was brought up, considered, voted upon and de- 
cided and the minority had to submit. Why did it not continue? 
It was because James was so sensitive, jealous, and afraid that Town- 
send would undertake to exercise some power, would undertake to 
oppose his management or his policy that he and Arts put their 
heads together in this combination which they so successfully carried 
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out and which we appeal to Your Honor to reverse. ‘Townsend very 
soon after the incorporation began to complain of this fancy farming. 
That was the first thing he complained of. They said it was op- 
position to the majority. He continued his complaints, his entreaties 
to have it discontinued and by and by he did some other things 
which James believed were acts of hostility. Let me call Your Honor’s 
attention to those. It was in July, 1882. They say he asked James 
to let him have a share of his stock. Well, he did, and Mr. Arts 
swore in his affidavit that the moment he found that Townsend was 
trying to force James to transfer to him a share of his stock, he 
regarded him as in opposition, and no longer entitled to have anything 
to do with the affairs of the company. When I confronted Mr. 
Arts with that affidavit he was obliged to confess that he knew 
nothing of any attempt at forcing. How could there be? It was a 
simple request proffered upon the one side, as he had a right to 
proffer it, refused on the other instantly as he had a right to refuse. 
But James Burden was set all by the ears by that, and Townsend from 
that moment was declared by him and Arts to be in opposition and 
no longer entitled to have anything to do with the affairs of the 
corporation. Well, when they came upon the stand to justify their 
‘acts by general charges of hostility upon the part of Townsend, we 
had a right to make them state what those acts of hostility were, and 
we did so. It appeared glaringly upon their own confession that 
there never was one act of hostility. Let me call Your Honor’s atten- 
tion to what their pretenses were, and I got Mr. James Burden to 
state what the first act of hostility was at Vol. 3, page 378, and that 
is worth reading and can never be blotted out, I think, from the 
mind of anybody that heard it, or any judge who has to pass upon 
this case at any stage. I was insisting he should tell the first act 
of hostility, and it was this, that in the summer of 1882, Townsend 
having charge of the greenhouses, undertook to paint them the same 
color his house was painted. He had had absolute charge of the 
greenhouses from the beginning, since that—they called it extrava- 
gance, I do not see any extravagance in it—since that indulgence 
of their taste was entered upon he had charge of them and he painted 
them the same color as his house. James came along, and seeing that 
done, without calling a meeting of the board of directors, without 
even consulting his confederate, Mr.°Arts, sent a painter there to 
paint them back the color they were before. That was the first 
act of hostility to the corporate policy on the part of Townsend 
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that justified this exclusion of him from anything to do with its 
business! James’ theory was that there was a color for all the 
buildings of the works, that he and Arts had agreed upon originally. 
He did not deny, however, that Townsend had exclusive charge of 
the greenhouses. He did not pretend that the reversal of TTownsend’s 
act in regard to it was authorized by the board. It was his own 
wanton act. My friend revoked his accusation that Townsend coun- 
termanded orders. ‘There is not one instance in all these books of 
his countermanding an order. Let us see what James says about this. 
I told him that Mr. Arts had suggested painting the buildings and 
decided upon this color. “Q. He went to work and painted them a 
different color? A. Yes, sir; the color of his house. Q. That 
made you angry? A. No, sir; I was cool about it; it was con- 
flicting counsel. Q. You acted coolly throughout? A. What do 
you mean? Q. In what you did in reference to it? A. Yes, sir; 
to meet the issue of conflicting counsel at once. Q. What did you do 
—you waited until he got them completely painted? A. No, sir; when 
I noticed that it was the beginning of conflicting counsel that brought 
the whole company to grief, I thought the issue should be met at 
once and the question should be decided as to what power the com- 
pany had, and I told him to paint the buildings a fresh color. Q. This 
was the first strife after the incorporation of the company, wasn’t it? 
A. I can’t remember. Q. The first you can remember? A. The 
first I can remember at this moment. Q. You thought it should be 
metrationce with*a stern faces. © Yes, sir “Oe And put down? 
A. Yes, sir. Q. And that was what actuated you to do as you did? 
A. What do you mean? Q. That was what actuated you to order 
them painted over again your color? A. I told him to paint them. 
Q. The thing that actuated you was this insubordination on Town- 
send’s part that it should be put down strongly and with a stern hand? 
A. Yes, sir; on the start. Q. Don’t you think that was a very 
silly thing on your part? A. No, sir. Q. You thought it would 
lead to the destruction of the company? A. That was the beginning 
of divided counsel. Q. You thought if not met at once with a stern 
hand ruin stared you in the face? A. The company was on trial. 
I apprehended divided counsel would continue under the company as 
it had under H. Burden & Sons.” 

There is Townsend’s first act of hostility, act of insubordination 
under which they claim to justify this abominable exclusion of him 
from his rights as a trustee and stockholder in this company. All the 
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others are equally frivolous, if the Court please. So frivolous that it 
almost causes a blush to my cheek to have to refer to them, and that 
requires considerable. Townsend, mind you, had charge, by agreement 
of all parties, until they were destroyed, of all these greenhouses. 
Now what happened? 

Here is the next, the so-called famous hennery business. “Q. This 
hennery business, do you think that is a ground of quarrel between 
you and ‘Townsend?’ A. “Yes, sirz°Q. -That is part of the ‘war’? 
A. Yes, sir. Q. State it as you understand it, for I don’t understand 
it? A. It is a hennery 40x20, two stories high, lathed and plastered 
inside, and contained a heater, incubators and fancy feeding apparatus, 
and partitioned into apartments by wire, and yards outside for fowls, 
and stained glass windows, and everything for fancy fowls. It was 
removed to make room for a greenhouse. He said it was moved on 
account of shading the greenhouse,” and Townsend ordered it to be 
removed. ‘That was his second offense. 

If Your Honor please, is this not wanton on the part of these defend- 
ants? Is it not purely arbitrary, as arbitrary as it was successful and 
complete ? 

In May, 1882, Townsend seeing how things were going, made a 
most conservative, dignified, respectful appeal to his associates which 
Your Honor will find at page 387 of Vol. 3. “To the Directors and 
Executive Committee of the Burden Iron Co.: Gentlemen—At the 
time this company was formed, it was understood that I should actively 
participate in the management and control of its business.” 

Your Honor will observe that this communication was never answer- 
ed. The statements in it are admitted by the defendants by their absolute 
failure to answer. 

“Tt was established as a substitute for the firm of H. Burden & Co., 
composed of my brother, James A. Burden, and myself. Its capital 
consists of the real estate which belonged to that firm. While it ex- 
isted I, as one of its members, had an equal voice in the conduct of 
its business. For more than ten years my brother and myself pros- 
perously managed the affairs of H. Burden & Sons, and for about 
twenty-four years both of us have been practically engaged in the 
extensive and flourishing manufacture to which the Burden Iron Co. 
has succeeded. In that service I have become qualified to co-operate 
advantageously to the company in the promotion of its many opera- 
tions. It was perfectly understood that I should do so, I have been 
always ready to do it and have again and again endeavored to do 
so. But by the action of my co-directors I have been gradually 
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excluded from co-operation in the business of the company, my orders 
to workmen have been countermanded and disregarded, the most im- 
portant affairs transacted without consultation with me, until I am 
substantially excluded from all opportunity to contribute my experience 
of twenty-four years and my willing labor and attention to the work 
of the company. I am an equal owner in the profits of the company. 
I am one of its two founders. And yet by the action of one to whom 
I transferred two shares to qualify him for the position I am reduced 
to this inefficient and humiliating position. I protest against it and 
claim my right to be actively employed in the affairs of the company 
and to be regarded with the consideration to which my interests in 
it and experience and merit may entitle me.” 

That communication was made to his associates. They treated it 
with the utmost contempt and defiance. They had formed their plan 
of action, they adhered to it without swerving to the right or left. 

Now I come to another matter in which this determination of theirs 
culminated and from that moment became absolute. It was put in 
operation from the 19th day of July, 1883, down to the commencement 
of this suit. ‘There was no way in which Townsend could assert his 
right to act as a trustee of that company, except by resorting to the 
aid of a court of equity. I call Your Honor’s attention to the resolu- 
tions which he offered on the 19th of ‘July, 1883, found on page 176, 
vol. 2. My friend, Mr. Cowen, says that a trustee has a right to 
vote upon all propositions properly brought before the board. Let 
us see if these were properly brought before the board and whether 
his right to vote on them, which is a conceded right according to Mr. 
Cowen’s own definition, was accorded to him. Here were the resolu- 
tions on the 19th day of July, 1883. The first resolution offered by 
the plaintiff was this: ‘‘Resolved, that the Woodside farm, containing 
about two hundred acres, be withdrawn from the funds and property 
of the Burden Iron Company, and that the same be partitioned between 
the owners thereof according to their respective interests.” ‘This was 
refused even to be entertained. We have some law contributed to this 
case by my friends upon the other side, but here is a piece of law, 
contributed by my friend Arts without their authority. He says the 
reason that those were not considered was that they were not seconded. 
Only think of that, Your Honor. He comes before the board and 
offers respectful resolutions in regard to the policy of the company and 
these two men, who are plotting to deprive the third of his rights, re- 
fuse to entertain them because not seconded. I venture to interpose 
my feeble, professional, legal opinion against that of Mr. Arts on that 
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subject and under such circumstances there is no need of seconding 
to have a resolution entertained by the board. ‘ 

Next he offered a resolution at the same meeting “for the division 
of the mansion houses and the grounds appurtenant thereto, known 
as Woodside.” 

Again, a resolution for the division of the Port Henry stock and of 
the Lake Champlain and Moriah Railroad stock, and the New Jersey 
Steamboat Company stock, and for various other matters which Your 
Honor will find on succeeding pages. They treated them all alike. 
All refused to be entertained. All refused to be considered. All re- 
fused to be voted upon. From that moment not only was ‘Townsend 
excluded from any participation, by that act, in the board, but his 
associates never brought anything of the affairs of the company before 
the board, except to pay the one dividend and pass these atrocious 
by-laws. 

I want to call Your Honor’s attention to one or two passages of 
testimony about this business, found on pages 388 and 389 of Vol. 3. 
This is the evidence of James A. Burden. “Q. What action did 
the board take upon receipt of this communication? (That is his 
protest). A. J don’t think they took any. Q. Did they enter it 
upon the minutes? A. I don’t think they did; I don’t remember that 
they did. Q. Who kept the minutes at that time? A. When was 
that? Q. May, 1882? A. I think Mr. Gable. Q: You did not in 
any respect comply with the request contained in this communication ? 
A. No, sir. ©. You made no answer to it? A. I can’t remember; 
my letters are so voluminous I couldn’t say. Q. You have no recollec- 
tion of making any answer to it? A. No, sir; I can’t recall the 
answer. I wrote a great many letters and I can’t recall them all. 
Q. You took no measures to admit him into a participation in the 
management of the company? A. In what way? Q. In any way? 
A. We were:co-directors. Q. Individually? <A. No, sir; never 
took any to have him act individually. Q. What did you mean by 
saying you wished at all times his co-operation in the management? 
A. Subject to the action of the directors. Q. You wished him to 
do nothing outside of the board? <A. Individually, no. Q. You 
wished him to do nothing about the affairs of the company except 
what you did as a trustee at meetings of the board? A. No; we 
wanted him to act just as Mr. Arts and myself. Q. You were 
determined that he should not? <A. No, sir; that he should not act 
individually. We had come to great losses in that way.” 

CHoaTEe—23 
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Then some things he said the court struck out. 

“QO. It was your absolute determination from the beginning of 
the incorporation until this suit was brought that he should have 
nothing to do individually with the management and affairs of the 
company? A. No. Q. Wasn’t it? A. It was subject to the board 
of direction. We wanted to test the action. Q. Was it or not, your 
absolute determination from the beginning of the incorporation that he 
should do nothing individually? A. That he should act like the other 
directors. Q. Was it your absolute determination from the beginning 
of the incorporation until this suit was brought, that he should have 
nothing to do individually with the management? A. Can’t I couple 
with that the fact that we didn’t any of us act individually? Q. No; 
and I repeat my question. A. It was not my action, it was the action of 
the board. Q. Your determination was that his participation should be 
confined to action at the meeting of the board? A. No, sir; that he 
should act under the direction of the board; not under his own direction. 
Q. What did you ever permit him to do under the direction of the board 
at any time from the time of the incorporation down to the beginning of 
the suit? A. There is where the split began—he wanted to act in- 
dividually. ©. Answer the question. A. I can’t answer yes or no. 
(Question repeated.) A. I would have to look at the books to tell; 
I can’t recollect. Q. Can you remember anything you permitted him 
to-do under the direction of the board? A. I can’t remember any- 
thing.” 

That is the way this owner of a half of the property of the Burden 
Iron Co., and perhaps more, as the General Term, says, this trustee 
charged with the management just as the majority were charged with 
the management, was treated by his associates. A determination to 
confine his action to the meeting of the board, coupled with a determi- 
nation to have nothing about the affairs of the company come before 
the board. 

If Your Honor please, what happened during this period? Hundreds 
of thousands of dollars spent in new construction, and he not permitted 
to have a word or voice as to how that money, of which he-was the 
half owner, should be spent. All this policy of increasing the con- 
sumption of Hudson River ore done during that administration by the 
board? No; never a word of action by the board about it. By these 
two men acting individually. And so it has come about that under the 
pretence of not permitting Townsend to do anything individually they 
themselves individually have absorbed the entire functions of the com- 
pany, not as trustees, but as individuals. That is plaintiff’s complaint. 
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So affairs stood at the time that Townsend went to Europe. I do 
not know that it is stated exactly at what time Townsend went to 
Europe. I do not wonder that he went. He was frozen out from 
his just participation in the affairs of the company just as completely 
as if he did not own one dollar of the stock. He went to Europe. 
Let me call Your Honor’s attention to Arts’ confession that he partici- 
pated in this exclusion of Townsend, and without him, of course, it 
could not have been accomplished. It stands confessed that he joined 
in it, that he was a willing party to it and that he did it on the same 
grounds, because he thought Townsend’s request for another share 
of James’ stock was a piece of hostility to the company. But prior 
to that, in Vol. 4, page 99, we find: “Q. You have said that he 
(Townsend) attended to the business of the company after it was 
formed for a while just as he had attended to the business of the 
firm? A. He attended to the business. Q. And that was with your 
full approval asa trustee? A. Yes, sir. Q. When did you withdraw 
that approval and determine that he should have nothing more to do 
with the conduct of the business of the company, at what date? A. 
I don’t remember the date. We went along very well, Mr. Choate, 
for a time, and then Townsend— Q. (Interrupting) Was it in the 
year of 1881? Name the date as near as you can. A. Well, I 
can’t be precise about it. There were several months we went along 
pleasantly together. Q. Name the date, was it before or after the 
19th of July, 1883? A. It was before. Q. How long before? 
A. I should suppose about the beginning of 1882. Q. ‘That was 
about six months after the formation of the company? A. As near 
as I can recall it. Q. Now what had he said about the beginning 
of 1882 that led you to withdraw your approval about his participation 
in the business of the company and your determination that he should 
have it no more? A. Well, he wanted to have the whole thing 
‘undone; he wanted to have the distribution of shares changed; he 
wanted to have the property divided.” 

Then on page 101: ‘What do you mean by saying that was a reason 
why you made up your mind he ought not to have anything more to 
do with it? A. Because it seemed to make him dissatisfied and find 
fault with the firm. Q. I ask about your judgment? A. I am 
giving my reasons. Q. Is that as near as you can come to the reason, 
viz.: that he seemed to be dissatisfied? A. I speak of the causes of 
his dissatisfaction, because the trustees could not agree with him in 
his views as to what duties should be assigned to him. Q. Was that 
any reason why he should not be permitted to go on doing as he had 
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been doing since the organization? A. If he didn’t show a disposition 
to work in harmony with the trustees, I think it was. Q. In what 
did he show a disposition not to work in harmony with them? A. 
He didn’t show any disposition to work at all after that.” 

Then if Your Honor will look again at page 104 you will find that 
conclusive part of it to which I called attention, that he persisted in 
the determination that he should have nothing to do with the affairs 
of the company from about the first of January, 1882, down to the 
commencement of this suit, and that James A. Burden concurred with 
him in that determination. 

Now I come to the time when they went to Europe. ‘Townsend, 
under this condition of affairs, cleared out and went to Europe with 
his family. He was a trustee, he was vice president, he was absolutely 
excluded from part or lot in the administration of the affairs of the 
company whether as an individual or as a trustee, or as vice president. 
Then James fell sick, with his much to be regretted illness, in the 
early part of 1884 and he fled to Europe for his health, which he 
fortunately recovered about the end of that year. Now comes a cir- 
cumstance which I wish to fix indelibly on the mind of Your Honor. 
Under what circumstances, under what agreement did Townsend come 
to take charge of the affairs of the company? Was it in defiance of 
James’ wishes, or was it with his consent? I will not enter upon a 
technical discussion what authority a trustee in Europe had to ex- 
ercise over the affairs of the company in America. But James was 
president of this company and disabled from acting. ‘Townsend was 
vice president. My learned friend, Mr. Cowen, with his usual con- 
fidence, but I think with much less than his usual wisdom, said 
in his definition of an officer’s powers, that they were only what were 
conferred upon them by the board of directors. In answer to a 
suggestion of my own he admitted that there might be in the conduct 
of the business of the company some obvious duties and powers of a 
president. If Your Honor please, we have the whole record before 
you. The witnesses are Arts and James and they demonstrate what 
the duties of the president and vice president here were. In the first 
place, the president. Although Townsend had been excluded from all 
participation, in consuliation, in voting, in hearing, in knowing what 
was going on, not one act of importance had ever been done in the 
affairs of the company except under the supervision of the president. 
Not one. Arts swears to that with the utmost positiveness and it is 
a very important point to be considered. I think I must call Your 
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Honor’s attention to that at page 115 of Vol. 4. Let us see whether 
the president had any powers. 

The Court: Folio 559, 

Mr. Choate: Your Honor is even more familiar with this evidence 
than I am. There he shows the very large extent of the affairs of 
the company. Vol. 4, page 115, all summed up in a single question 
and answer at the end of a long examination of Mr. Arts about it, 
and this covers the whole period from the time of the formation of 
the company until Townsend’s return: “Q. Didn’t you understand 
you were acting under the general direction and supervision of the 
presidente Asn Yes:”’ 

The details of his testimony are these, that all the affairs of the 
company, which by this ingenious device they had taken away from 
the board, required constant consultation between themselves, two 
individuals in their individual capacity, or if you please, in their official 
capacity. They did consult. Sometimes they differed, and when they 
differed they came to a conclusion. How? By a wanton overriding 
of one by the other? No. By consultation, by discussion, by the 
one accepting the opinion of the other. What were the powers of this 
president, and in his absence what were the powers of the vice 
president? Do my friends deny that if the president has powers the 
very object of having a vice president is to have him exercise those 
powers in the absence of the president? 

Mr. Carter: Do you claim implied powers in a president, conferred 
by a course of dealing, are conferred upon another man? 

Mr. Choate: I claim if you have a vice president and you have 
established powers and functions of a president, and the president 
is out of the country and disabled from acting, the law supposes 
the vice president in his place, and vests him with the same power ; 
and I would like to have my friend find any whisper of authority 
in any book to the contrary of it. 

Mr. Carter: I should like to find some authority in support of it. 

Mr. Choate: It is the object of the election of a vice president. 
But it went a great deal further than this. By agreement of Townsend 
and James, Townsend brought back those powers with him. I hear 
some grumbling among my friends on the other side. 1 do not wonder 
that they feel the shoe pinches at this point because it is a very 1m- 
portant point in the case. There is some little controversy as to what 
occurred when James sent for Townsend. James was ill at a hotel 
in London and Townsend somewhere in Paris with his family. James 
communicated to him that he had left the company in charge of Arts; 
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Arts, who until that moment never had done a thing except under 
the supervision of the president. Townsend says that James in- 
structed him to come home and take charge of the business in his 
place. There they were. Between them they owned everything that 
ever could be made out of the company, and they owned at least 
three thousand nine hundred and ninety-eight four-thousandths of this 
stock and the right of pre-emption of these other two shares. ‘There 
is a dispute between ‘Townsend and the counsel on the other side as to 
whether he is right about that. If Your Honor please, on this point, as 
on every other point of importance in this case, I appeal to the 
evidence of James Burden who agrees with Townsend substantially 
and to the full extent of Townsend’s statement. That is very im- 
portant. It seems to me to be one of the most important things in this 
case. I call your attention to Vol. 3, page 581, because if it is true 
that Townsend came home to take charge of the affairs of the com- 
pany with the assent of James, no man can take exception to anything 
he did. At page 580 you find this: “Q. Where were you when you 
saw your brother Townsend in this hotel? A. In the hotel at London. 
Q. In your room? A. No; I think it was in the sitting room. Q. 
You walked about the street with him, didn’t you? A. I don’t re- 
member about that. Q. Your interviews were for several days? <A. 
I think I only saw him in the room to my best recollection. OQ. 
And the subject of discussion was his coming home? A. No, sir. 
Q. Didn’t say anything about coming home? A. I think he told me 
. he was coming home. Q. He did tell you he was coming home? A. 
I think he did. Q. How came you to say on direct examination that 
in your talk there was no conversation about his coming home? A. I 
don’t remember the conversation; I am not sure about that; I think he 
told me he was coming home, or I knew of it. Q. Did you object to it? 
A. No, sir. Q. You knew he was coming home? A. Yes, sir. Q. 
Was anything said about the business at home? A. I don’t remember 
that there was. Q. Did he state to you what he was coming home for ? 
A. 1 don’t remember that he did. Q. Will you swear he didn’t tell 
you he was coming home because you were obliged to be in Europe 
on account of your health? A. I don’t remember that he did. Q. 
Don’t you know he left his wife’and children over there and came 
home alone? A. Yes, sir. Q. Didn’t you know at the time that his 
coming was occasioned by your illness and absence? A. Yes. Q, 
And yet you thought that it had nothing to do with the company’s 
affairs. A. I didn’t say that; if I did, I said wrong. Q. You 
did think it had something to do with the company’s affairs? A. Yes, 


BURDEN v. BURDEN 359 


sir. Q. Didn’t he tell you so? A. I don’t remember that. Q. 
Didn’t he tell you he was coming home to attend to the business of 
the company? A. I knew that, but he didn’t tell me so, I don’t think. 
Q. Did it excite your alarm? A. I am trying to remember; I 
think it did. Q. Did you write to Arts about it? A. I don’t think I 
wrote any letters at that time. Q. Did you object to Townsend to 
his coming home to look after the business? A. No, sir; I don’t think 
I did. Q. You knew he was coming, home to take charge of the 
business, and did not object—that is your account of itP A. Yes; 
I think that is true.” 

Mr. Carter; That is your evidence of his assent? 

Mr. Choate: ‘That is my evidence of his assent. It is complete and 
conclusive evidence. No man can get behind it. 

Mr. Carter: What volume is that? 

Mr. Choate: Vol. 3, page 581. I shall not stop to discuss the techni- 
cal question whether two trustees, a president and a vice-president 
abroad, in the situation in which this company had fallen for the 
want of a supervising head} as to their technical power, the president 
to transmit to the vice-president the duty of taking charge of the 
affairs of the company, and the vice-president, of asserting them 
with, or without, his consent. But when they two owning all of this 
property and all of this business unite in saying that shall be done, it 
is with their united authority that it is done. ‘Townsend was looking 
after his own property when he wanted to go to the yard; when he 
came home with the consent of James to take charge of the property, 
he was coming to take charge of their joint property, and he was 
coming to supervise Arts just as James had always supervised him; 
and it did not lie in the mouth of Mr. Arts to say he could do 
anything without Townsend’s supervision. 

Your Honor sees no duties have been assigned to the general man- 
ager as such. It turns out by Arts’ and James’ own evidence that he 
had no duties to perform except under the president or the vice- 
president, in the absence of the president. ‘Townsend comes back to 
America and here some things happen that are insisted upon by the 
other side as justifying the iniquitous by-law that they passed in 
November, so they require examination. One wanton outrage that 
they say Townsend committed,—namely, to repair his house at Wood- 
side; built a new pantry; introduced water from the neighboring 
stream, I do not know but from the waterworks of the company’s own 
place; introduced steam and spent upon the grounds and in making a 
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new road thirteen thousand dollars. And the complaint is, that he 
did it without a vote of the board; that he did it without consulting 
Mr. Arts. If Your Honor please, upon the precedent that had been 
established and set in force for two years why should he have a 
meeting of the board? In Heaven’s name, why should he consult 
Arts, his underling, who could do nothing except under his super- 
vision? He was acting president; he was vested with the powers of 
the president; he was entitled to the supervision of all the work done 
on that place. Well, there is not much about that pantry business 
after all. It cost $13,000. What did James do when he got home? He 
ratified it. How was that? He had the accounts made up showing 
how much, including that $13,000, Townsend had spent on his house 
since the incorporation of the company; took Mr. Arts with him into 
the board and voted $9,100 more for him to spend to make that equal. 

Mr. Carter: ‘That was fair, wasn’t it? 

Mr. Choate: ‘That can’t be pointed out as a cause of offence on 
either side. 

Mr. Carter: We do not so point it out. 

Mr. Choate: They point it out in the evidence, I do not care what 
they do in their argument, as a justification for this atrocious by-law 
to which I am coming by and by and to which all this leads up. 

Mr. Carter: Not the slightest. We point it out as an inconsistency, 
that he should complain of fancy farming when he spends $13,000. 

Mr. Choate: If that is all there is of it let that go. 

Mr. Carter: ‘That is all there is of it. 

Mr. Choate: Very well. 

Mr. Carter: Good plan to answer it, though. 

Mr. Choate: Now let us have another thing. Townsend com- 
mitted another atrocious offence. In the absence of James, in one of 
the working places where the eyes of the workmen were suffering by 
the use of gas-light, he introduced the Edison electric light. I be- 
lieve Mr. Arts did object to that and he did it as he had a right 
to do it over Mr. Arts’ objection. He did it for the best interests 
of all concerned, believing it was a better thing for the company and 
for the workmen’s eyesight as everybody knows it was. The idea 
at this late day of anybody who knows anything disputing the superior- 
ity of Edison’s electric light above gas, for such purposes, is simply 
preposterous. When James came home he saw that it was done, and 
without consulting Townsend or by any action of the board he ripped 
it out; and on what pretence? On the pretence that many years 
before when electric light was in its infancy they tried it in one of their 
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establishments and it did not work well. Your Honor will be amused 
at his efforts to ignore and belittle what everybody knows the per- 
fected system of electric light by means of the Edison system. ‘That 
is what they call “conflicting counsel.” 

But I must come to another thing that happened in the summer 
while James was still abroad and ‘Townsend was here. James drew a . 
draft for $18,000, I think, in favor of Drexel, Morgan & Co., to pay 
for some purchases that he was making in the Hudson River Ore 
Co., of stock. Townsend objected to its payment. Had he a right 
to? Arts was going to pay it; Townsend objected and what hap- 
pened? Arts hesitated as well he might. He was authorized to draw 
drafts and sign checks, I know; but Townsend, from whom informa- 
tion as to the condition of the company had been withheld, objected, 
thinking that perhaps James was not entitled to draw so much. What 
did they do? They called in the intervention of the inevitable firm 
of Smith, Fursman & Cowen again, and Smith, Fursman & Cowen 
said, “It is not regular; it is not right. But to prevent any discredit 
coming upon the name of the company, we think it had better be paid.” 
So Townsend and Arts agreed upon its payment. In the course of that 
dispute a thing happened about which there has been a great deal 
of harping here, that Townsend threatened to discharge Arts from the 
service of the company; and three or four of the selected employees 
of the Burden company have been brought here to testify to it, that 
he said he would discharge Arts if Arts did not consent to submit to 
supervision. Arts testifies about it and he says what he said was, 
“Well, if we can’t agree about these things, I shall not want you here.” 
That is the mild form in which Arts states it. He did not pretend to 
discharge him. About his power to discharge him there can be no 
question in the situation in which he was there with James’ assent and 
authority. But he did not, he refrained from it. If he had, I am in- 
clined to think this law suit never would have taken place. But Smith, 
Fursman & Cowen having assented to this doubtful act, it was per- 
formed with the consent of both. 

Mr. Gable was examined as a witness on that transaction and he 
sheds light on it. He says there was excited talk between them. He 
says there was this threat of Townsend to discharge Arts, if he did 
not yield, which Arts put in this mild form that I have expressed. 

It was in reference to that transaction, so doubtful that the counsel 
of the company had to be called in to solve it as between them. When- 
ever other questions came up between them just as questions arose 
between the president and Arts when he was here, how were those 
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solved? One of them I remember, in regard to the east wall of the 
water mill. Townsend saw the plan, saw the new east wall in the 
course of erection and he protested against it. I have forgotten now 
the exact detail in which he objected to it. What happened? Did he 
overrule Arts as he might have done? No, he yielded to him and 
Arts had his way; the wall went up as Arts intended and wanted to 
have it go up. And Arts says that in all other questions that arose 
between them other than those which I have now referred to, and the 
harmless character of which Your Honor perceives, in all other ques- 
tions that arose between them, he had his way. ‘There is the miscon- 
duct of this plaintiff which is made the foundation for this wicked 
by-law to which I will presently refer. But I am not through with 
the absence of James. There was a very startling thing that happened 
while James was abroad which I think a judge of this court can never 
overlook and never forget. When Townsend came home and asserted 
the rightful authority that belonged to him, Arts, who was so sensitive 
for James and for himself from the beginning, took the alarm; cor- 
respondence passed between James and Arts the substantial purport of 
‘which is admitted, that it was instructions from James substantially 
that Townsend should not be permitted to have anything to do with 
the conduct of the business. That is Arts’ confession. Correspond- 
ence took place between the wife of James Burden and Arts sub- 
stantially to the same effect. Kellum, the junior of this ever-living law 
firm of Smith, Fursman & Cowen, was sent over to Europe to see James 
and get from him written orders to every foreman not to obey Town- 
send. Well, if Your Honor please, all those documents would have 
shed a glowing light upon the questions involved for decision here if 
we could have had them. What became of them? Now, I summon 
Mr. Arts, this man whom they say is beyond question and above re- 
proach, to picture himself to Your Honor and see whether he is the 
man that ought, by common consent, to be trusted with the absolute 
control of countless millions, countless property going through those 
works all the time; see whether he is the man that can be trusted to 
do everything except sell the works. For there is nothing under that 
by-law that he may not do, without asking the consent of anybody. 
After this suit was commenced, and in the spring of 1885, an ap- 
plication was made on the part of the plaintiff to Judge Peckham for 
an order that the defendants should show their books and papers. 
Mr. Arts heard of it. He did not wait for that order to be served— 
not he. He made a bonfire and into it he thrust all the letters from 
James Burden, all the letters from James Burden’s wife, copies of 
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all the letters that he had sent, and these orders from James Burden 
to the foremen. That he states. That he almost boasts of on the 
stand. Why did you do it? I was afraid that under the order of 
Judge Peckham they would be required to be produced. ‘That was 
the temptation under which Arts fell and brought himself, I believe, 
within the grasp of the criminal law if this plaintiff had seen fit to 
assert it. 

Mr. Cowen: He had better see fit. 

Mr. Choate: It was a criminal act; it was open defiance of this 
court; it was open defiance of the rights of the plaintiff; it was 
flagrant contempt of the predecessor who sat where Your Honor now 
sits. I say Arts under that temptation fell and committed that crime. 
Who shall measure the temptation which shall induce him to commit 
any crime that can be committed, with the custody, the uncontrolled, © 
and irresponsible custody of this two millions and a half of property 
in his hands. 

If Your Honor please, I present this point, as I have presented 
everything else from the beginning of my argument, not upon the 
evidence of Townsend Burden; lay Townsend Burden’s evidence out 
of this case. They say they do not like it; do not read a word of it. 
I stake my case on the statements made on oath here by James Burden 
and by John L. Arts, and most conspicuous among them is this flagrant 
defiance of justice, this wanton trampling upon the rights of this 
plaintiff and his obligations to this court, to justice itself, to the com- 
munity of which he was a member, of which he confesses he was 
guilty. He did not do it once, he did it twice. Apprehending that 
Judge Peckham would make a second order, he ransacked his papers 
and made a new bonfire. His confession stands to that. 

James came home in October, 1884. Your Honor sees I have not 
much time left to discuss the law of this case. What I am strenuous 
about is to bring freshly to Your Honor’s mind the conceded facts 
of this case. I shall have discharged my duty when I have accom- 
plished that. James came home. What was done on the 26th of 
November, 1884? This by-law was passed. Does Your Honor remem- 
ber what Judge Peckham said on the considerations that were to 
govern this court in passing on this by-law? It is worth while to 
revert to that: “That by-law is certainly a most extraordinary enact- 
ment. Every power of the corporation which could be exercised by 
the board of trustees so far as the working of the corporation is con- 
cerned, is placed in the exclusive charge and under the exclusive 
authority of the general manager, who is subject, as it states, to the 
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control of the board of trustees of the company. But upon the adop- 
tion of this by-law there seems to be no great necessity for a meeting 
of the trustees. By-laws must be reasonable, and their reasonableness 
is a question of law. Whether this by-law is or is not reasonable 
ought to be decided upon the trial of the case. After all the evidence 
is in, all the circumstances surrounding the company properly proved, 
and the inferences to be drawn therefrom duly considered and decided, 
it ought not to be held invalid upon a preliminary motion to continue 
the injunction.’”’ There comes up for your consideration the reason- 
ableness of the by-law under the circumstances in which the company 
was placed. I think I have shown Your Honor that there was no 
just ground of exception to any act on the part of Townsend Burden 
up to that date. I think I have demonstrated that for more than 
_two years prior to that- date they had wantonly excluded him from 
any participation, any opportunity to discharge his duties as trustee 
of the company. It is a material consideration. What was their object 
in enacting this by-law? Do we need to discuss it after the frank 
confession that has been made here by the counsel? It was, as James 
says in his evidence, to legalize what they had been doing before, to 
make it impossible for Townsend to get a finger in anyway, individual- 
ly, as officer, or as trustee in the affairs of the company. Mr. Carter 
says that was the object. Mr. Cowen has said that that was the 
object. Not only that, when the board consisted of three trustees, 
but the object was that even if it should be reduced to two trustees, 
if Townsend should be absolutely disabled, if James should be absolute- 
ly disabled, that Townsend owning half of the stock and being half 
the board of trustees, should have no voice in its affairs. Mr. Carter 
rightly says that that by-law was the immediate occasion of this suit. 
Mr. Cowen and he differ. Mr. Cowen says the key note to this suit 
is the demand of Townsend to get another share of the stock of the 
company. But Mr. Cowen forgets that that demand was made in 
June, 1882, he says the resolutions offered by Townsend were offered 
as a means of getting a law suit. He guesses some lawyer advised 
him to do it as the basis of a lawsuit. Well, if Your Honor please, 
is it not a little queer, if that was so, that those resolutions should be 
offered by Townsend on the 19th of July, 1883, a year after his 
request had been made and refused for another share of stock, and 
that he did not commence the suit for a year and a half after those 
resolutions were offered and rejected? No, Mr. Carter is right, as 
he generally is, where he agrees with me, especially. He is right 
in saying that the passage of that by-law was the immediate occasion 
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for the commencement of this suit, and it was high time for him to 
act. He had a million and a half of property there and he did act. 
What was the first thing that the board did after the commencement 
of this suit and this question of the reasonableness of that by-law had 
been submitted to Judge Peckham, and he had delivered himself of 
the somewhat oracular and sphinx-like opinion on the subject which 
I have read to you? What did they do? They repealed the by-law. 
What did they do then? They re-enacted it. These wise trustees, these 
conspirators repealed it in one breath, and at the same meeting, in 
another breath, they re-enacted it. They left out the word “exclusive” 
which Mr. Cowen testified in his opinion as a witness lawyer and counsel 
combined, made no practical difference—and I agree with him upon that 
—they re-enacted it and it is for a court of equity to restrain them from 
acting under that by-law. We throw ourselves, in full claim of our 
rights, upon the sense of justice of this court. They were not content 
with passing this by-law, about which I will speak presently. What 
else did they do? Townsend had been vice-president until that time. 
It was a part of the cardinal agreement from the outset that he should 
be vice-president. It was upon the strength of that agreement that 
he surrendered his property to the company. He proffered in his 
first letter, and it was accepted and acted upon, that he should be vice- 
president. What did they do? They abolished the office of vice- 
president. If Your Honor please, was. that according to the fair 
scope of the agreement between them’? Are we not entitled to relief 
on that? Ever since that time they have attempted to prevent him 
from exercising the duties of vice-president, which office it was agreed 
he should have when this company was organized and he gave his 
million of property for it. Then they did that utterly void act, as 
we claim it to be, of filing a certificate for the increase of the trustees 
to five. In respect to that it is true that Judge Peckham, with nothing 
but the certificate and the statute before him, rendered an opinion. 
He did not render an opinion from the facts as they are presented 
here. No attention was paid to them, and | am informed by Mr. King 
that there was no presentation to him of the important considerations 
that control the action of the trustees in this respect; namely, that 
it had been agreed from the beginning that there should be but three 
associates and three trustees. How did they proceed? They did it 
clandestinely. They say they had a right to do it clandestinely. If 
they had a right at all, perhaps they had, but I am looking at the 
motive and purpose of their action. Whom did they select’ Anybody 
who knew anything about the business of the works? No, a clergy- 
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man, very worthy, I believe, and none the less worthy because he 
happened to be the brother-in-law of James Burden. How he could act 
intelligently, nobody knows. Then Richard Irvin, Jr., another brother- 
in-law, in New York, was selected; and the same criticisms I think 
will apply to him. Judge Peckham has decided that in the absence of 
agreement, upon the mere naked face of the statute, it is the individual 
act of trustees, and that they do not require a board meeting to 
accomplish it, and that they do not require to ask the consent of the 
other trustees. That is a point which we hope to meet them on at 
Phillipi, if the case ever gets there. Judge Peckham has not decided 
that where the three associates have agreed that they shall be the 
sole associates, and that they shall be the sole trustees, that the two, 
or majority, have any right to increase. At any rate it is on that 
proposition that we shall submit that part of the case to this court. 

Now, if Your Honor please, I have faithfully endeavored to present 
to the court the facts as I understand them to be established. I think 
they may be summed up something in this wise: That Townsend 
Burden entered into this corporation, surrendered his property to it 
upon the faith of the law, about which nobody disputes or dissents, 
that a majority should control; and it is fairly to be imputed to him, 
and he has never sought to escape from that imputation, that he was 
bound to submit his judgment to the judgment of the majority. But 
there is involved in that proposition this, that he should be permitted 
to exercise his judgment; that he should be permitted to assert his 
judgment; that it should be considered by his associates. before they 
undertook to act in the cardinal transactions of the company. My 
friend, Mr. Carter, says I wish you would point out what they might 
have permitted him to do. 

Mr. Carter: No, you mistake me, Mr. Choate, on that. 

Mr. Choate: ‘Then he does not want it. I will tell Your Honor 
what I think. 

Mr. Carter: What I want you to say you have forgotten, you omit. 

Mr. Choate: What do you want me to say? 

Mr. Carter: I want you to point out some things. 

Mr. Choate: I point out this thing; for instance, that when build- 
ings for new construction to the amount of $360,000 were to be 
erected, one-half with his money, he should be heard upon the ques- 
tion. Isn’t that fair? Does it require a learned judge to pass on that 
question? Does it require any great array and display of the doctrines 
of equity to pass on that? I think not. It was his money, so the 
General Term says, half of it. When they were acting in harmony at 


BURDEN v. BURDEN 367 


first, all such questions were submitted to the board. If my friends 
doubt or dispute that, there is the book of minutes which will bear 
me out in it. Why was not his right just as good after he had 
asked and been refused by his brother the transfer of another share 
of stock, as it was before, to have that? There has been a tremendous 
array of legal learning here. I make no pretense to legal learning 
or to any occasion for legal learning here. I think anybody, a child, a 
layman, any workman at the works can understand this doctrine on 
which we stand; namely, that a trustee is entitled, especially if he owns 
_ half the stock and perhaps more, to the exercise of his judgment. 
Why should he not have it? Does not the statute say that the affairs 
shall be managed by the trustees? How can they be managed by the 
trustees? ‘That means all the trustees. This idea that the law means 
that a company can be managed by a majority without consulting 
the minority—what a horrible doctrine that is. Farewell forever to 
the rights of the majority to rule if that is to be accepted and pro- 
pounded as the law, that they can rule without consulting the minority. 
That is despotism; that is) James Burdenism personified and concrete. 
That is what this case is about, and neither of my learned friends 
upon the other side have even referred to it. Not one from beginning 
to end have ventured to dispute the doctrine upon which I base 
this case. 

Mr. Carter: ‘This right to be heard? 

Mr. Choate: ‘This right to be consulted and to have the affairs 
managed at the board as they were before this quarrel—it was no 
quarrel, it was all on one side. It arose from a mere jealousy, mere 
suspicion, the mere apprehension of James Burden which he has 
sworn to himself. So that, if Your Honor please, as I said before, if 
there had been no by-law passed we would have an absolute right to 
protection. 

Take another instance. I shall not have time to add anything to the 
substantial argument (conclusive as it seemed to me) by Mr. King, 
on the subject of the Hudson river ore, but I put this to Your Honor 
as an illustration of the reasonableness and the justice of this course 
that has been pursued by these defendants and of this by-law into 
which it was to be crystallized forever. The firm, of which this 
company was the successor, in the father’s time, with the full concur- 
rence of all, the father, of William who was then living, of James and 
of Townsend, had been working the Henry mine in Vermont. I am 
not going to discuss any chemistry now for I do not understand it. 
They had found it so successful that they had concluded to build 
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a blast furnace upon the present works, and there they are built for 
the use of them. In 1869 circumstances cut them off from access to 
this ore so they could no longer bring it down to their works. Mr. 
Carter says, who from that time ever dreamed of using it? James 
Burden. In 1871 he went to an expense of $15,000 to increase the 
plant up there by buying another adjoining mine to enlarge it. In 
1872 he deplored the difficulty of getting the ore down from Vermont. 
It called for some expense, after that abandonment, forced upon them 
by circumstances, to re-open it, and, as Mr. King has explained to 
you they were expending hundreds and thousands and I do not know 
but millions here in paying off mortgages and increasing their plant. 
But in 1883 a new event happened. James Burden got into an un- 
happy speculation in the purchase of the stock of the Hudson River 
Ore Co. How much he sank there nobody knows, and he won’t tell. 
It was got up in the modern fashion, not by paying in cash for the 
stock, but going to farmers under whose land ore was found, and a 
group of one or two gentlemen buying the land and then organizing 
the company into which that land should be put, for stock, and 
capitalizing it at least twice and probably many times more, the cost 
of the land. Well, he had embarked his friends in it, too, originally 
owning the whole, he had reduced his ownership to about a third and 
got in some other men situated very much like himself. They got 
a report from Europe that by roasting this ore, that never was good 
for anything before, they could make it good for something, and they 
thought there was a speculation in it, and that a great dividend paying 
company could be built up upon that; so he got them in. He did - 
not get in any outsiders, as Your Honor perceives, but he got in the 
men that had iron works who could make contracts with themselves, 
who could make contracts with other companies of which they also 
were directors, and in 1883 he got Mr. Arts into it. Mr. Arts and he 
concluded that it would be ‘good policy to use that ore from the 
Hudson River Ore Co., which never had been used before in the 
Burden Works, and they did introduce it at first 5 per cent., then 7 
per cent., then 10 1-2 per cent., then 15 per cent., then 25 per cent., 
and finally 35 and 50 per cent. Their judgment could not be absolutely 
unbiased. Oh, no. Mr. James Burden had a great deal at stake down 
there. Not only his two, three, four hundred thousand dollars, or 
whatever he put in, and which has never come out, not only that but 
he had his pride, his repute among his business associates whom he 
had drawn into the enterprise; he could not be wholly unbiased as 
to that, his judgment could not be very good as to whether it would 


BURDEN y. BURDEN 369 


be cheaper to get that ore and make pig iron out of it, or to buy the 
best of pig-iron from the market. So his judgment as a trustee of 
the Burden Iron Co. was at least subject to bias. He was drawn in 
two directions, like the ass between the two bundles of hay. Arts 
could not be quite free from bias because under temptations held out 
to him by James he with his little capital, comparatively littl—they 
say he is quite well to do and I am glad he is—had bought 2,220 
shares of the Hudson River Ore Co. and he could not judge without 
bias. Under those circumstances, if your honor please, could they not 
have taken the judgment of Townsend as to whether it was the best 
policy of this company to go into the use of Hudson River ore, which 
has been so much disputed here and the result of which is so doubtful 
as they say. My learned friends ask what they could have done? I 
think on such transactions as that they could have taken him in 
counsel. I think on such transactions as that at least they were bound 
to submit it to the judgment of the board of which he was a member. 
I think a court of equity, if we could have come in that day when they 
were intending to make that change of policy and had informed the 
court they were going to do it without consulting the trustees and 
without any action of the trustees as such, a court of equity must have 
enjoined them. Why not? If a court of equity sits to do justice 
between man and man according to the recognized principle of com- 
pelling trustees who are swerving toward misconduct to discharge their 
duties, to restrain them from misconduct. 

Now, I come once more to this by-law. It was the cause of the 
commencement of this action, and there will be a terrible failure of 
justice if that by-law remains unaffected by the action of this court. 
Your Honor sees there were disputes as to policy. These were dis- 
putes founded on good reason as to policy. There will always be 
as long as a majority of the board of these trustees have counter 
interests: In the first place, how was this by-law passed, this wicked 
by-law, as I call it? Who passed it? Who made Mr. Arts dictator 
in this company, and cut the claws even of James Burden himself ? 
It was John L. Arts. Has that no bearing on the reasonableness of a 
by-law? A trustee cannot vote himself a salary, not of $500; a 
trustee cannot vote himself a contract, not for the smallest thing. But 
here the claim is that a trustee, by his own vote, can compel an 
abdication by his associate trustees of all their rights and all their 
duties and all their responsibilities and take complete charge and cus- 
tody of the property and the business of the company himself. Let 
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Your Honor consider, if you please, what John L. Arts cannot do under 
that by-law and you test its reasonableness. I have studied it. There 
is only one thing he cannot do, he cannot sell the works. That is 
all. Everything short of that he can do and this trustee, who is 
charged as much as either of the others with the responsibilities, 
cannot be heard to say nay either before or after, because there is 
an abiding determination, to which they still adhere, that no affairs of 
the company shall be brought before the board. If he should abandon 
the manufacture of horse shoes, as by that agreement he may, and if 
he should put a stop to all business in those works, as by that by-law he 
may, Townsend Burden, upon the established method of doing business 
in this company, cannot even after that bring it before the board; 
because, though he might offer a resolution condemning the conduct 
and requiring that the business should be restored and reestablished, 
he cannot get it seconded; because the two associates concur in the 
system of not having any business come before the board. 

Your Honor must take all these things together. We say the ob- 
ject of passing this by-law was in bad faith. It was for a most 
iniquitous purpose, conceded, boasted on this trial, namely, I cannot 
express it better than James Burden did, legalize, crystallize the 
methods which they had adopted. What is that method? ‘That the 
business of this company shall not be-managed by its trustees. There 
is only one way in which that can be accomplished. They have a board 
room, I believe, down in this $40,000 building. It can only be ac- 
complished by shutting up that board room and having no meetings of 
the board. ‘hat is the plan they have substantially adopted. From 
the 19th day of July, 1882, down to the commencement of this suit, 
I believe there were two meetings; at one a dividend was declared, 
at another this wicked by-law was passed. Is that the law? Is that 
within the reasonable power of the trustees of a company to make 
by-laws? Mr. Cowen says, “Oh, the statute says they may impose 
whatever duties they may please on their employees.” Does that touch 
the question? I submit not. They are bound to let the minority 
have its rights. That is what we are fighting for here; the rights 
of the minority. Their substantial proposition on the other side is that 
the minority has no rights. Well, but you can attend meetings. But we 
cannot get a meeting. How then? You can vote on anything that comes 
up. Nothing shall come up. Well, but can’t I bring it up myself? No, 
we have established a theory about that, that unless one of us seconds it 
you can’t bring it up. Is it necessary to say anything more about the 
reasonableness of that by-law? Is there any dispute about the compe- 
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tency of a court of equity to declare it void and to restrain action un- 
der it? 

They say, what have you got to complain of, don’t we pay you 
10 per cent., 15 per cent., every year? Don’t it realize to you $80,000 
or $100,000 every year just as it does to us? Yes. We did not come 
here to complain they were not making money, but there are wrongs 
that are not to be measured by money and not to be compensated by 
money, however profusely it may be poured into our lap. If our honor 
is trampled upon, if our rights are violated, if our duties are taken 
away from us, if our responsibilities are torn away from us, what is 
money to compensate for those? Neither the money which they give 
us in the form of dividends, nor any money that could be given in 
damages could compensate us for these losses. The administration of 
a corporation by trustees cannot be measured by money, can it? Rights 
and duties appertaining to a vast estate, appertaining to this mass of 
individual property are at stake here. They throw money in his teeth 
and say, be satisfied with that. Sit on your piazza and smoke your life 
away. Go to Europe with your family and spend your days in peace 
and eat and drink with what money we will send you. This plaintiff is 
not reduced to that. He is not reduced to that humiliation or to sub- 
mit to that oppression. He has rights here, he has duties. He owes 
it to himself, he owes it to his children to assert them as he has assert- 
ed them here, and he submits his case to Your Honor knowing that in 
the bosom of justice they will be safe. 
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MASSAGHUSETTS FISHERIES CASH 


ARGUMENT FOR THE PLAINTIFF IN ERROR IN THE CASE OF MANCHES- 
TER V. MASSACHUSETTS, BEFORE THE UNITED STATES SU- 
PREME Court, JANUARY 17, 1891 


STATEMENT 


The Commonwealth of Massachusetts, on May 6, 1886, approved an act 
(Laws of 1886, c. 192) for “the protection of fisheries in Buzzard’s Bay,” 
and prohibiting the ‘use of specified kinds of nets for fishing within that Bay, 
under penalty of not exceeding two hundred dollars fine for each offense. 

On July 19, 1889, Arthur Manchester and others of the Newport fishing 
steamer A. T. Serrell (operating under a Federal license), at a point about 
one mile and a quarter from Falmouth, in Buzzard’s Bay, caught a large 
quantity of menhaden by means of purse seines. These facts were sef 
forth in a complaint, made on behalf of the Commonwealth, before the 
trial justice of Barnstable County, and on August 1, 1889, Manchester, being 
brought before the court, pleaded not guilty. On hearing the case, the 
justice found the defendant guilty and fined him $100. Appeal was then 
made to the Superior Court of Barnstable County where a trial was had 
before Judge Sherman and a jury, Manchester again being found guilty. 
The judge declined to rule that the Statute of 1886 was invalid as against 
a license to fish granted under the laws of the United States; but reported 
the case for determination by the Supreme Judicial Court of the Common- 
wealth. That court (Commonwealth vy. Manchester, 152 Mass. 230), affirm- 
ing the previous findings, ordered the Superior Court to.render judgment 
on the verdict, and direct the defendant to pay a fine of $100 with costs, 
and stand committed until he should comply with the order. Manchester 
then sued out a writ of error directed to the Superior Court, to review the 
judgment, assigning as errors, that the Court had ruled and adjudged: 
“(1) That the place where the alleged offense was committed was not a 
part of the high seas and was not, under article 3, section 2, of the Con- 
stitution, which provides that the judicial power of the United States shall 
extend to all cases of admiralty and maritime jurisdiction, within the 
exclusive jurisdiction of the federal government; (2) that said place, not- 
withstanding said provision of the Constitution, was within the jurisdiction 
of Massachusetts; (8) that the plaintiff in error was not authorized to do 
the act complained of by a license under Title 50 of the Revised Statutes, 
and was not protected by such license; (4) that chapter 192 of the acts of 
the General Court of Massachusetts for the year 1886, as construed by the 
Court, was valid notwithstanding the provisions of the Constitution and 
laws above cited, or any provisions of the Constitution and laws of the 
United States.” 3 

The case was argued in the United States Supreme Court (39 U. S. 
240) on January 14, 15, 1891, and was decided on March 16. For Man- 
chester, appeared Mr. Choate and James IF’. Jackson, and for Massachusetts, 
Henry ©. Bliss, Assistant Attorney General, and Andrew J. Waterman, 
Attorney General. The judgment of the Massachusetts courts was affirmed. 


If the Court please, there is some danger that in wandering off into 
ancient history, and in the examination of minute points of technical 
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detail, we may lose sight of the broad, general, practical, living ques- 
tion, which, as I understand it, is presented by this record; and that is, 
as to where lies the power to control and regulate the fisheries in this 
marine belt upon the high seas outside of the low water mark. The ques- 
tion is, whether along the sea-coast of the. United States from the Ken- 
nebec River to the Rio Grande, and from the southernmost point of 
California to Alaska, the regulation of the fisheries, as a matter of 
public business, trade and commerce, should be and is under the con- 
trol of the Federal Government, or under that of the individual 
States. 

Of course, it is a very serious practical question, (there ~being 
twenty-one seaboard States,) whether we are to be subjected in this 
matter of national concern, a matter requiring uniformity of regula- 
tion, to twenty-one different sets of regulations, or whether there shall 
be one uniform law. Another point of interest in the matter, as I con- 
ceive it, is whether, in this marine belt, the right of fishing, Whatever 
that may be, or, at any rate, the right of regulating fishing, is a matter 
in which the people of the twenty-three interior and inboard States 
have any concern. 

It is also true that, whatever rule is applied by this Court in this 
case, whether it be the rule of State property, for which the State of 
Massachusetts contends, or the rule of national sovereignty, upon the 
application of which I insist, it must be uniform throughout the entire 
seacoast of the nation; and, if the (not impossible) contingency should 
arise that the territory of Alaska should be erected into_a State, upon 
an equal footing with the other States, the question, whether the con- 
trol of the seal fisheries within three miles of the coast of that vast 
area of country would belong to that State or to the Federal Govern- 
ment, is very likely to be included within the necessary limits of your 
decision. 

In the first place, the nature and character of this business with 
which this law is concerned, as indicating and determining whether it is 
of national concern or not, is of some consequence. I submit that it 
is not a local affair at all. It is national. It affects the entire communi- 
ty, or all the Atlantic States, at least. If Your Honors care to look in- 
to the matter, the whole history of this menhaden fishery will be found 
prepared and set forth with very great fullness in the report of the 
United States Fish Commissioner for the year 1877, Appendix A (2nd 
Session, 45th Congress). From this document it appears that these 
menhaden occupy the entire year in their progress along the coast from 
Florida, whence they set out in the dead of winter, to the eastern coast 
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of Maine, which they occupy by the middle of the summer, in their 
retrogression coming back again in January to Florida. In all of the 
States along the Atlantic coast large investments are made in the 
business of capturing these menhaden. Fleets are sent out from every 
State, and the threatened conflict between them has led to the consid- 
eration of this very subject as a question of power of control between 
the State and nation. The history of this particular piece of legisla- 
tion is well worth considering as preliminary to the observations that 
I have to address to the Court on the general question. It appears by 
the treaty of Washington with Great Britain in 1871, that the Federal 
Government by a treaty did completely regulate, or at any rate go far 
to regulate, this matter of the right of fishing in this three mile limit, 
and this treaty became the law of the land which was in operation from 
1871 until the first day of January, 1886, that thus the Federal Goy- 
ernment treated it as a matter within the exclusive national control, 
because they gave to England the right of fishing upon our Atlantic 
coast north of the 36th parallel, without regard to distance from the 
shore. That right of course expired with the treaty in 1886. The 
people of New Jersey, however, who were quite as much interested as 
the people of Massachusetts or of Rhode Island in this menhaden 
fishery, instead of undertaking to regulate it by local enactment, took 
a very different view and expressed themselves through joint resolu- 
tions of their legislature, passed in the year 1883, reciting the very 
difficulty which this Massachusetts act was designed to remedy, so far 
as that state was concerned, and by those resolutions recognized that 
they, the people of New Jersey, had no power to protect themselves 
against purse seine fishing for menhaden, and that the sole authority in 
that matter rested in the general Government. 

Mr. Justice Gray: Is that in proof? 

Mr. Choate: No, sir, it is not. It is to be found in the Session 
Laws of New Jersey for 1883, Joint Resolutions, page 265. 

After reciting the mischiefs arising from menhaden fishing with 
steamers and purse-seines off the coast, the difficulty which this very 
statute of Massachusetts was designed to provide against, the resolu- 
tions proceed: “And the aforesaid citizens realizing that they have 
no means of competing with or protecting themselves against so for- 
midable an enemy, are compelled to seek relief and protection from 
the power which they are assured can render it. Believing therefore, 
as we do, that the general government exercises jurisdiction over the 
waters of the Atlantic Ocean a sufficient distance from the beach to 
answer all practical purposes; therefore 
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“1. Be it Resolved, That our Senators and Representatives in Con- 
gress from this State be and they are hereby respectfully and urgently 
requested to use their influence and best endeavors for and to urge 
such action as it may be the prerogative and right of Congress to adopt 
in order to afford the necessary relief and protection to the aforesaid 
citizens of New Jersey by prohibiting the mode and means of fishing 
referred to for a reasonable distance from the beach, that the natural 
rights and privileges enjoyed by said citizens from time immemorial 
may be continued and guaranteed to them.” 

It appears that Congress did take that matter under consideration. 
While the treaty'of Washington was in operation, it was hardly a mat- 
ter that could, without interference with the provisions of that treaty, 
be acted upon either by the State or the nation. But on the 10th day 
of February, 1886—which was within a little more than a month after 
the treaty had been finally disposed of—Your Honors will remember 
that, by its terms, or by ten years’ notice, it was to expire in January, 
1885, and then by mutual concessions between the two governments 
it was continued until the first day of February, 1886—on the 10th 
day of February, 1886—the Senator from New Jersey introduced a 
bill for the protection of fisheries on the Atlantic coast. 

Mr. Justice Gray: What do you read from? 

Mr. Choate: It is in the Congressional Record. It is a bill that was 
introduced but never passed, and is found on page 214 of the volume 
which covers February, 1886. -The act was entitled Senate Bill 227. 

Mr. Justice Field: ‘That bill never passed? 

Mr. Choate: No, sir. I will read the first section of that bill: 

“Be it enacted by the Senate and House of Representatives of the 
United States, etc., That it shall not be lawful for any person or per- 
sons, by day or night, to put, place, haul, draw, or in any manner use 
any purse-net, pound, fyke, weir, or other appliance for the capture 
of menhaden upon the high seas within two miles of the Atlantic 
coast, or in any arm of the sea, river, haven, creek, basin or bay along 
the said coast within the jurisdiction of the United States, and not 
within the jurisdiction of any State.” 

That was referred to the Committee on Fisheries, with a view, I 
suppose, of adding a section to the Revised Statutes under the chapter 
relating to the regulation of: fisheries. While that committee was tak- 
ing voluminous evidence as to the expediency of passing such a law 
for the protection of this national interest, the State of Massachusetts, 
having by its previous act extended its boundaries three miles into the 
ocean, passed this law which we now complain of. 
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Mr. Justice Gray: What became of that law? Was it ever report- 
ed in the Senate? 

Mr. Choate: My information is that the Senate committee being 
of opinion that no such law was expedient, advised against it. 

Mr. Justice Gray: There is no report, so far as you know? 

Mr. Choate: I have here what is evidently a public document. It 
is headed, “Hearing before the Senate Committee on Fisheries, Wed- 
nesday, Feb. 10, 1886—Senate bill 227 for the protection of fisheries 
on the Atlantic coast.” 

Continuing the argument in relation to this doctrine as to the width 
necessary to make a bay part of the high seas, for the purposes of the 
question involved, the Supreme Court of Massachusetts, Judge Shaw 
writing the opinion, in the case of Dunham vs. Lamphere, on the 
strength of which this present case was decided, reaffirmed the doctrine 
that a bay was to be considered an open bay, if it was impossible to dis- 
cern what was going on from one headland to the other. That would 
bring us, under the report in this case, within the rule as so found and 
declared by him. But there is also a further finding in this case, which 
Your Honors will not lose sight of, that from headland to. headland 
in Buzzard’s Bay was more than two marine leagues. 

I do not admit for a moment that the islands which lie outside of 
two headlands are to be included for. the purpose of measuring the 
distance from headland to headland. There are islands there, between 
which and the mainland and between each of which there is a channel 
for navigation; so that, I suppose, under either rule, Buzzard’s Bay, 
at the point here described, is a bay in which Massachusetts can only 
claim jurisdiction under what is generally called the three mile rule. 
That is to say she can only claim the power to regulate the public fish- 
eries in Buzzard’s Bay which is thus a part of the high seas, by es- 
tablishing that the high seas within the limit of three miles from shore 
are her territorial waters and not those of the United States. 

Now, if the Court please, I recognize the difficulty of arguing before 
Your Honors a case in which the Supreme Court of Massachusetts 
has, after a period of thirty years, reaffirmed, upon solemn considera- 
tion, the assertion of this right; but nevertheless, as it seems to me that 
the grounds upon which these cases are put are contrary to the true 
principles which ought to control in determining the question of the 
constitutionality of this act, I desire briefly to call attention to the 
grounds on which the right of Massachusetts to regulate fishing on the 
high seas within three miles of her coast was put in those cases. In 
the first case, the case of Dunham vy. Lamphere, in the 3d of Gray, 
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where the opinion was written by Chief Justice Shaw, it was put, I 
think I may say, chiefly, upon the proprietary right of Massachusetts 
in the seas that surround her for a space of three miles. The right to 
pass that law, which in that case was a law prohibiting fishing within 
one mile of the shores of the island of Nantucket, was based upon the 
right of Massachusetts and her citizens to the water in the sea and to 
the fish that were in that sea within three miles of her shore, as the 
property of the people of Massachusetts. 

When, however, it came to this act, after Massachusetts had in 1859 
legislated the extension of her boundaries over this disputed three 
miles, this marine league, the present learned Chief Justice of Massa- 
chusetts was not quite satisfied to rest the case on that ground. He 
rested it upon a ground which, as it seems to me, presents to this court 
the question here to be decided, namely: upon the right of Massachu- 
setts, as a nation exercising national sovereignty in common with and 
in relation to, all the other nations of the earth, to assert this dominion 
and authority. 

Now, let me call the attention of the court to three passages in the 
opinion where this principle is strongly brought out by Chief Justice 
Field. In his opinion, at the top of page 4, he says: 

“Tf Massachusetts had become an independent nation, there can be 
no doubt, we think, that her boundaries on the sea as she has defined 
them by the statutes, would be acknowledged by all foreign nations, 
and that her right to control the fisheries within these boundaries would 
be conceded.” 

At the foot of page 7, he says: 

“Tt is to be noticed however, that in all the citations contained in the 
different opinions given in the case of the Queen v. Keyn, wherever 
the question of the right of fishery is referred to, it is conceded that 
the control to the extent, at least, of a marine league, belongs to the 
nation on whose coast the fisheries are.” 

On page 9 he says: 

“We regard it as established that as between nations the minimum 
limit of the territorial jurisdiction over tidewaters is a marine league 
from its coast, and that objects wholly within its territory not exceed- 
ing two marine leagues in width at the mouth are within this limit, 
and that included in this territorial jurisdiction is the right of control 
over fisheries.” 

That brings us to the consideration of what seems to me to be the 
vital question here, and that is the nature of the interest which the na- 
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tion or state or country, whatever you please to name the sovereignty, 
can have in the high seas over this conceded three mile belt, or what- 
ever width it may be allowed to be, and the source from which that 
interest or right is derived, and the sanction upon which it is based. 

I submit, upon the authorities which the learned counsel has so 
copiously set forth upon his brief, that there is no such thing as prop- 
erty in the high seas or in the fish that swim in the high seas, even with- 
in this three mile belt. 

Mr. Dana, counsel for the United States in the Fisheries Award 
Commission at Halifax, said that he would stake his professional repu- 
tation, or rather his reputation as a man knowing anything whatever 
about international law, upon the proposition that a fisherman or mar- 
iner pursuing fish on the high seas up to the low water mark, on the 
coast of any country, was not a trespasser. I will only say, in addition, 
if Mr. Dana’s proposition be accepted as authority at all, that 1 have 
not found anywhere any assertion of any limitation upon that proposi- 
tion. How can there be property in the high seas—in the ocean? I 
am not going to contend against the cases which this court and other 
courts have considered as to property in the soil under the water and 
to the incidental property in the shell fish in that soil. 

I maintain the proposition that there is no exclusive right of prop- 
erty in the citizens of Massachusetts in the high seas, or in the fish 
in the high seas within a distance of three miles of her shore. ‘There 
has been no judicial authority cited for such right of property. There 
has been a claim of it by Massachusetts by legislative act in the coloni- 
al times when she could pass what laws she pleased, if they were not 
prohibited by the imperial government of Great Britain. 

Now, there are three decisions in this court on the subject of the 
right to the land under-the water, which I say is an independent and 
wholly different question. There is the case of Martin against Wad- 
dell, which was an action of.ejectment for a mud flat in Raritan Bay, 
in the position described by Mr. Justice Bradley yesterday, under a 
statute which was expressly limited to the right to take oysters there- 
from, and excluded any right of fishery whatsoever. It was held that 
the defendant in that case failed to make out his title to that land, 
that locus in quo; but the question that I am now presenting to this 
court was not considered there, and I think has not been considered 
or even alluded to in any previous or subsequent decision of this court 

except one, to which I will refer in a moment. 

Then came the case of Smith v. Maryland, where Mr. Tete Curtis 
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wrote the opinion, reported in 18 Howard, which case related to the 
law of Maryland prohibiting the dredging for oysters within her wa- 
ters. The locus in quo in that case was conceded to be within the wa- 
ters of the State, and the learned judge who wrote the opinion ex- 
pressly says that no point was made below as to whether the place in 
question was within the territory of the State, and the point could not 
be made in the Supreme Court; that therefore the court must consider 
the act as having been actually performed in the inland waters of 
Maryland. 

Finally, coming to the case of McCready v. Virginia, where the 
Opinion was written by Mr. Chief Justice Waite, on the right to take 
oysters in the bed of Ware River, an interior river of Virginia, the 
learned Chief Justice in his opinion emphasizes the right of property 
of the people of Virginia in the land and water within her boundaries, 
and says that the right to plant and raise oysters was exactly like, and 
not to be distinguished from, the right to plant corn upon the upland. 
It was simply cultivating the ground under the water with oysters in- 
stead of corn or potatoes, and that it was therefore the exclusive prop- 
erty of the people of Virginia which they might regulate to suit them- 
selves. 

How do any of these cases have even the remotest bearing upon this 
case which we are now considering, with regard to the right to control 
free and public fishing on the high seas within this three mile limit, 
which is outside of the jurisdiction of particular States, unless they can 
get jurisdiction by extending their boundaries into and through it, as 
Massachusetts has attempted to do by her statute of 1859? 

There is one case that does bear, as I submit, very closely upon the 
question here presented, and that is the case of Lord v. the Steamship 
Company, reported in 102 U. S., and although it has nothing to do 
with the subject of fishing, whether sea fish or shell fish, it does bear 
upon the question of the high seas, and the relation of the individual 
States to the high seas. Your Honors will remember that there the 
application of the limited liability act to a steamship company, or a 
vessel belonging to a steamship company in California was disputed 
because it prosecuted its business wholly between two ports of the 
same State—San Diego and San Francisco—and so, as was claimed, 
within a single state, and that therefore the vessel was neither en- 
gaged in foreign commerce nor in Interstate commerce. 

But the court said that would not do. It was true that the provision 
of the Constitution of the United States in respect to commerce related 
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to commerce with foreign nations and between the States. It was true 
that this steamship company was limited to visiting two ports of one 
State; but the court said that the moment she got out. on the Pacific 
Ocean, outside of San Diego, or outside of San Francisco, she was 
upon the high seas; she was in intercourse with foreign nations, to 
whom the high seas belonged in common; she was necessarily engaged 
in foreign commerce, although she spoke to nobody, to no vessel, had 
no communication with any one, and although, during the transit, she 
might well be entirely within the three mile belt. 

I say that this is a case and the only case in the reported decisions 
of this court, so far as I can find, that has any bearing, and I claim 
that it has a strong and vital bearing, upon the relation of the individual 
States to the high seas and particularly to this three mile belt, about 
which I will have more to say. 

If it be true that the prosecution of fishing upon the high seas is 
not distinguishable from planting corn upon the upland or cultivating 
the land under water with oysters instead of with beans and peas, then 
there is force in the argument that the learned counsel has addressed 
to you, that there is no distinction between the oyster or clam fishing, 
and the deep sea fisheries, and that the cases cited apply. But if that 
be not true, then there is a wide and radical distinction between the 
three oyster cases which this court has decided and the present case. 

I next call attention to the source from which this right of control 
over the fisheries within three miles is derived, as leading to a demon- 
stration that it is impossible for a State to derive anything from that 
source. 

Your Honors will observe how it is put by counsel for Massachusetts 
both in the argument below and in the argument here, that, by the 
Declaration of Independence, as recognized by the treaty of 1783, she - 
became an independent Sovereignty. I do not dispute that although 
much argument, it seems to me, might be had upon this point, that she 
belonged already to a confederacy by which she had bound herself to 
make no separate treaty. ‘There was no treaty between Massachusetts 
and George III, or Great Britain under him. It was a treaty with the 
thirteen United Colonies that had agreed one with the other by the 
confederation that was binding upon them all, not to treat separately. 

I desire to say further in this connection that I do not believe there 
is any authority for the claim, and the utmost search I have been able 
to make has not revealed anything indicating the fact that, in the period 
between the Declaration of Independence and the formation of the 
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general government, there was any assertion by Massachusetts, or by 
any other State, of an exclusive right of fishing or of regulating fish- 
ing in this three mile belt. On the contrary it never seems to have 
been denied that the right was common all along the Atlantic coast, 
to all of the fishermen from any of the States that saw fit to engage in it. 

But how does whatever right there is—whatever you please to call 
it—arise? Is there any doubt that Massachusetts cannot acquire any 
sovereignty, any authority, any right to control in this three mile belt, 
by virtue of her own assertion of it through her own legislature? It 
is only by the concession of other nations; it is only by agreement with 
the other nations of the earth, whether we look to the source and 
derivation of that authority, or to the nature and extent of it, that any 
such right can be acquired at all. 

This right is clearly set forth and defined in those learned authors 
to which reference is made upon the brief of the counsel for Massa- 
chusetts as a right conceded to each nation, by the consent of all other 
nations for the purposes of national defence and protection; and, in 
the same breath, the right to the control of fisheries is mentioned in 
connection with all other rights that are thereby given, namely, 
protection of its neutrality, protection of its revenues, protection against 
warlike invasion, and, in the same connection, always, in all these 
writers, and as a part of the same thing, the protection of its fisheries. 

My learned friend has furnished a great deal of material on that 
point, and I call the attention of the Court to the fact that particularly 
in the later writers upon international law, all of this is expressed in 
the same breath. 

Now, if the Court please, what happened when Massachusetts be- 
came a member of the Federal Government? She became lost to view, 
did she not, as to the other nations of the earth and as to the high seas, 
by the mere fact of her merger in the Federal Union? By that merger 
she lost all of the sovereignty to which Chief Justice Field refers in 
his decision, this sovereignty in relation to other nations, and with this 
sovereignty, she parted with the incidental right of sovereignty which 
she claims to get from other nations by concession and by continued 
concession. These rights that arise by international law—do they not 
arise from the continued concessions of all the nations, each with the 
other ? 

Not only by the necessary result of the merger in the Federal Union, 
which was to and did take her place in all foreign relations, but as the 
necessary effect of her adoption of the Federal Constitution, and by the 
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express letter of that Constitution, I claim that Massachusetts was 
prohibited from any longer continuing a partner with other nations in 
the concessions of international law, and that these concessions inured 
at once to the Federal Government, of which she formed a part, and to 
which she ceded her sovereignty and her rights entirely and absolutely 
in these. respects. 

What is more complete that the express provisions of the Constitu- 
tion in regard to this authority? As affecting Massachusetts and ev- 
ery other State, it is expressly provided that she shall have nothing to 
do with foreign nations. How then can she have any longer a right 
of sovereignty on the high seas which can arise and be continued only 
by agreement with foreign nations? She can enter into no treaty or 
alliance whatever, and without the consent of Congress she can make 
no agreement whatever with foreign nations. And now, after one 
hundred years of that compact, can she claim that for these one hun- 
dred years she has possessed, and still possesses, by agreement with 
foreign nations, some right over the high seas that otherwise she could 
not and would not have? It seems to me that this is impossible. If 
the premises are correct, (and I do not see how, upon the authorities 
that my learned friend has cited, there can be any doubt about it,) and 
this interest, this control, this jurisdiction, this whatever you please to 
eall it, that a nation acquires and holds over the high seas for its own 
protection within three miles, or six miles, or whatever distance, off 
shore, is obtained only by concession and agreement of other nations, ' 
then that is the way Massachusetts got it; that is the way Massachu- 
setts claims it, through the mouth of her learned Chief Justice in this 
case, to whose words I have called your attention; and it is a way in 
which, it seems to me, no State of this Union can claim anything. A 
State has no relations with foreign nations. She can have none because 
the Constitution forbids it and she has no right to claim anything in 
respect to the high seas as being conceded to her. by foreign nations. 
Massachusetts since her absorption as a member of the Federal Union, 
has not been able to concede anything to foreign nations in respect to 
the open sea. The Federal Government has done that. Such conces- 
sions were treated, not only by the treaty of 1871, but by the reci- 
procity treaty of 1854, as a national subject of control, as a national 
jurisdiction, as a national right, whatever right of the kind exists. 
Whatever in this matter is conceded by the consent of nations is nec- 
‘essarily conceded and belongs to the Federal Government, and in no 
degree to the individual States. 
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Now, if the Court please, if this be the true doctrine, and be the 
light in which this case is to be considered, it seems to me that all 
of these conundrums—shall I call them conundrums ?—propounded 
by my learned friend, are unimportant. They are all founded upon 
the question put by Mr. Chief Justice Marshall in the case of the 
United States v. Bevans, concerning the two imaginary men who step 
out upon the shore of Massachusetts, a few feet below low water 
mark, and fight a duel. Could they not be called to account by the peo- 
ple of Massachusetts? Why, of course they could. 

It does not seem to me that, in the application of such a doctrine as 
I have propounded, there is any interference with the right of a State 
to protect its own shore, in the ordinary way of police supervision, in 
order to arrest offenders and marauders, or to prevent [iji Islanders 
from going in bathing, which my learned friend was so much afraid of. 

I submit, on the broad ground I have stated, that there is no such 
thing as property in the high seas or in the fish in the high seas, even 
within this marine belt; that all that can be claimed is a right of sov- 
ereignty for protective purposes, properly national, which it has been 
said extends as far as a cannon shot will go—a right for limited and 
specific purposes, which in every instance is national, to protect and 
defend the shores and the people of the Nation; that, included in this 
right as a right of sovereignty and not of property, is the power to 
protect and regulate the Ocean Fisheries: that this right arises not by 
assertion of the nation which enjoys it but solely from the concession 
and agreement of foreign nations; that, as Massachusetts can concede 
nothing to foreign nations, so she can take nothing by concession from 
them; that this is only possible to the United States as a nation and 
therefore the United States only and not Massachusetts can enjoy and 
exercise the right. There is only one other question that I propose to 
discuss, for I have nothing to add to what Mr. King has so strongly 
urged in regard to the interference with the admiralty and maritime 
jurisdiction of the United States. 

Within the commerce clause of the Constitution, this right of regu- 
lation belongs to the Federal Government, not to the States. Massa- 
chusetts, within her own territorial limits to low water mark, may 
regulate the taking of fish because within those limits the fish and the 
waters in which they swim are the property of her people. But out- 
side of those limits she has no property in the high seas, or in the fish 
that swim. Whatever rights attach to the soil, wherever the soil can 
be got at and for whatever purposes, may well be conceded to be hers. 
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But the waters of the ocean are not capable or susceptible of owner- 
ship. These belong to all the people and to all nations in common. 
By common consent the nations have conceded to each other the pro- 
tection and right of regulation of the fisheries for the distance of 
three miles from shore, but this they have conceded to each other not 
as a right of property but as a right of sovereignty, and as between the 
United States and Massachusetts it belongs exclusively to the former, 
and without its express consent, which has never been given, the latter 
cannot exercise it. 

The power to regulate the ocean fisheries within three miles from 
shore is a part of the “common defense” for which the Union was 
formed and which by the express letter of the Constitution 1s commit- 
ted to its Congress. It is a matter of national concern in which the 
whole people of the Union are interested—those of the interior states 
as well as those upon the seaboard—just as all alike are interested in 
the other purposes for which this right of sovereignty is conceded and 
exercised, as, for example, the prevention of smuggling, the preserva- 
tion of neutrality, and the prevention of hostile incursions. The extent 
of this power of regulation has never been settled between nations: it 
has only been settled that it extends three miles from shore: its settle- 
ment may at any time involve us in question and disputes with foreign 
nations by whose concession alone it exists. Can these be met and 
adjusted as they arise between individual States and foreign nations? 

Again, shall there be as many different laws of regulation along our 
sea coasts as there are Seaboard States? Certainly there may be, if, 
as Massachusetts now claims, each is a separate sovereign as to the 
high seas and as to the foreign nations: 

But we confidently submit that whatever right of control or regu- 
lation or exclusion exists over the ocean at whatever distance from our 
coasts belongs alike to all and must be exercised by all. It is true that 
originally there were none: but Seaboard States, but in every instance 
the new States have been admitted upon an equal footing with old. 
They have come into an equal share of the national heritage. What 
belongs to all in common, including international rights and conces- 
sions, must be exercised by all in common, that is by the Federal Gov- 
ernment alone. Its attempted exercise by any individual State by its 
courts or by its legislature is a mere usurpation, which it is the business 
of the court in every proper case to defeat. 

We accept the rule as finally laid down by this Court in Robbins v. 
Shelby Taxing District, 120 U. 5. 489, in the language of Mr. Justice 
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Bradley: “The Constitution of the United States having given to Con- 
gress the power to regulate commerce, not only with foreign nations 
but among the several States, that power is necessarily exclusive when- 
ever the subjects of it are national in their character or admit only of 
one uniform system or plan of regulation,” and “When the power of 
Congress to regulate is exclusive the failure of Congress to make regu- 
lations indicates its will that the subject shall be left free from any 
restrictions, and any regulation of the subject by the States, except in 
matters of local concern only, is repugnant to such freedom.” 

We submit in the first place under this head that fishing upon the 
high seas is in its nature an integral part of national commerce, and 
that the subject is necessarily national in its character. We are not 
dealing now with the control and regulation of the fisheries within the 
borders and territorial jurisdiction of the individual States which is 
necessarily local in its character and admits of and requires local as 
distinguished from uniform regulation. ‘The subject involved is en- 
tirely different from that; it is the ocean fishery which is free to all 
mankind except as subjected by the common consent of all to con- 
trol and regulation within this agreed distance from its shore by each 
nation. It is national in its character because of this international 
origin; because its regulation is confided by other nations to our na- 
tion as an equivalent for similar rights accorded by our nation to them. 
It is national in its character because the abuse of the power of regu- 
lation would necessarily lead to complications and quarrels with other 
nations in which the United States as distinguished from the individual 
States would be the party involved. It is national in its character be- 
cause the people of all the States are entitled to an equal interest and 
share in it. ‘The ocean that washes our’shores alike on the Atlantic and 
Pacific and all rights pertaining to it belong as much to the people of 
Kansas and Indiana as they do to those of Massachusetts and Oregon. 
It is national in its character because of its liability to become a subject 
of conflict between the different States. If each shall be permitted to 
exercise the right of regulations, over so much of the sea coast as 
washes its shores these State regulations, however framed, whether 
purporting to be exclusive or not, necessarily operate to the exclusion 
of citizens of other States with whose right of fishing upon the high 
seas no particular State can rightfully interfere, and, as is illustrated in 
the case at bar, they tend directly to thwart the enterprise of citizens 
of the neighboring States. It is national in its character because it is 
external to the States and is really a part of our foreign commerce. 

CHOATE—25 
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When engaged in such ocean fisheries our vessels and citizens are en- 
gaged in foreign commerce. The language of the Court in the case of 
Lord against Steamship Co., 102 U. S. 541, is in this connection ex- 
actly pertinent. é 

“When, therefore, the Ventura went out from San Francisco or 
San Diego on her several voyages, she entered on a navigation which 
was necessarily connected with other nations. While on the ocean her 
national character only was recognized, and she was subject to such 
laws as the commercial nations of the world had by usage or other- 
wise agreed on for the government of the vehicles of commerce occu- 
-pying this common property of all mankind. 

“True, she was not trading with them, but she was navigating with 
them, and consequently with them was engaged in commerce.” 

That the fisheries are and always have been regarded as an essential 
part of commerce seems hardly to require argument in view of the un- 
disputed history of the matter. Indeed, the protection and preservation 
of the right of the people of all the united colonies in ocean fisheries 
was commonly put forth as one of the chief and sometimes as the 
principal object to be attained by the formation of the federal union, 
and this interest as an interest of commerce and of the Union was uni- 
versally recognized not only as a valuable branch of commerce in- 
trinsically and comparatively much more so then than now, but as a 
nursery of seamen and therefore of a commercial marine, which then far 
more than now was thought to be essential to our national dignity and ex- 
istence and as the germ out of which our possible federal navy was to 
grow. ‘The ocean fisheries were uniformly regarded and held out as 
not only a part of the commerce of the United States, not only a sub- 
ject of national concern, but as’ the one more important than all others 
to be secured by the adoption of the constitution as it now stands. All 
the correspondence, debates and discussions which preceded the treaty 
of peace of 1783, and the subsequent discussions that intervened be- 
fore the adoption of the constitution clearly demonstrate this. When 
John Adams and Mr. Franklin in 1782 were in Paris negotiating the 
preliminary terms of the treaty of peace, the absolute necessity of pre- 
serving in any treaty that should be made the rights of the people of 
all the Colonies to the ocean fisheries as they then existed as a sine 
qua non of the negotiation was repeatedly and from first to last in- 
sisted upon by both of them, and both recognized that it was an in- 
terest belonging not to New England alone, but to the people of all the 
States, southern as well as northern, and throughout the works and 
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correspondence of John Adams this idea was always found predom- 
inant, not only in his mind but in the mind of all with whom he had 
to deal upon the subject. 

So in the debates in the Convention that created the federal consti- 
tution, the fisheries were never alluded to except as a great and im- 
portant branch of our commercial interests which the constitution was 
expected to preserve and to regulate. 

Mr. Hamilton in the Federalist says the fisheries are rights of the 
Union and a matter of great moment to the trade of America. We 
think that no man can read the history of the quarrel of the Colonies 
with Great Britain and of the formation of the constitution of the 
United States without being satisfied that at that period the ocean 
fisheries were regarded as a part of our national commerce and that 
one great object of adopting the constitution was to create a govern- 
ment that could effectually preserve and regulate them. 

As Gouverneur Morris said—‘The fisheries and the Mississippi are 
the great object of the Union.” So in the first Congress when the sub- 
ject of regulating them—these fisheries—by bounties and by licenses 
was under discussion the great statesmen of that day sustained the 
right and power of Congress to interfere because the fisheries were 
commerce. 

“The taking of fish,” said Fisher Ames, “is a very momentous con- 
cern; it forms a nursery for seamen and this will be the source from 
which we are to derive maritime importance ;” and Mr. Elbridge Gerry 
said—‘“It is well known to be the best nursery for seamen; the United 
States has no other.” | 

We conclude, therefore, that the fisheries of the ocean were in the 
framing and adoption of the constitution viewed as commerce and as 
of national importance as one of the principal sources of maritime 
power and of interstate and foreign commerce, and that it was be- 
lieved that one of the great benefits to be obtained from the Federal 
Union was to be their control by a uniform law and protection by na- 
tional authority. They have always been so regarded ever since if the 
constant action of Congress is any indication of national understand- 
ing and intent. When by the treaties of 1854 and 1871 our national 
government traded away this right of fishing in the ocean within three 
miles of the Atlantic coast, is it to be deemed to have been bartering 
or disposing of the private property of the individual States or of the 
people of those States? We believe that it has never been determined 
whether the treaty-making power extends so far, but surely the United 
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States in dealing with such a subject are to be presumed to have been 
dealing as the President and Senate must have believed, with what so 
far as it belonged to anybody, belonged to the nation and not to the 
States. 

Nor do I understand that it can be seriously contended upon the 
other side that ocean fisheries are not a part of commerce. On the 
contrary I understand that Chief Justice Shaw admitted in the case of 
Dunham against Lamphere, that they are within the commerce clause, 
but claimed that until Congress has passed some act to the contrary, 
the Massachusetts act is to be upheld. 

The particular facts established in the history of menhaden to which 
I have already alluded demonstrate that the taking of them upon the 
high seas is of national as distinguished from state or local interest. 
What is there local to Massachusetts about the menhaden until they 
arrive within her borders? Until then they are public property and 
of only public and national interest. Does Massachusetts own the fish 
in the high seas? After they get within her territory, Yes; but until 
then, No. Until then they are of no more interest to her than they are 
to all the people of the United States along the Atlantic coast, and as 
we claim, to all the people of the United States. 

If Massachusetts can regulate this part of commerce upon the high 
seas, it must be only because of a right of property and if she has such 
right of property in the high seas for three miles from the coast and 
in the fish therein as to uphold her regulations, she can go further and 
in virtue of the same right of property grant an exclusive right of fish- 
ing. It is important to draw the line between regulation and appropri- 
ation. If the right of property contended. for by Chief Justice Shaw 
and claimed by analogy from the reasoning of Chief Justice Waite in 
the case of McCready against Virginia, is to be applied, what would 
the Court say to a grant by Massachusetts of the exclusive right to a 
foreign company or a company of her own citizens to take fish upon 
the seas within three miles of her coast? : 

In the next place within the rule established by this Court this ocean 
fishery within three miles from shore is a subject which admits only 
of one uniform system or plan of regulation. The menhaden or any 
other migratory fish in their passage from Florida to Nova Scotia and 
back are during their whole progress subject to the same laws, exposed 
to the same perils and require the same protection, and who can deny 
that the regulation which is to result in this protection not only can 
be but will be far more effectually secured by one uniform national 
regulation than by thirteen different and variant state regulations? 
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Again, the mere fact of the common interest of the people of all the 
forty-four States in this industry demands that it should be subjected 
and controlled by a.uniform system or plan of regulation. The people 
- of all the States are supposed to be familiar with the law of the United 
States, but not with the local regulations of the various States outside 
- of whose borders and along whose coasts they pass. 

As to the practicability and necessity of a uniform rule of regulation 
upon the high seas the shad fish furnishes an illustration in so far as it 
resembles and in so far as it differs from the menhaden fishery. After 
the shad enter the rivers and local waters of each particular state they 
become a subject of local concern and admit and call for various local 
regulations as to times and modes of catching, but in their transit 
through the ocean within the three mile belt there is no reason why 
they: may not be and should not be regulated by one uniform rule and 
law. And so of the menhaden, which unlike the shad, are largely 
caught within this three mile belt and before they come within the 
boundaries of any State. 

It may be asked whether considering the different character of the 
fish in different latitudes and the different waters along the shore any 
uniformity of regulation is possible? We answer that it is not only 
possible but practicable and necessary on the ocean where the fish bear 
the same character in all the different latitudes and where the water is 
alike through the whole extent of our sea-coast. The line between 
what is practicable in uniform regulation and what is not, is exactly 
this line between the ocean and internal waters of the State. 

Within the internal waters of the different States there is no possi- 
bility of uniformity of regulation, as for instance, in Maine and in 
Florida, but on the high seas there ought to be no other kind of regu- 
lation. The act which the Senate Committee on fisheries had under 
consideration when this act of Massachusetts was passed, shows what 
is practicable in the way of uniform regulation. 

And again a controlling reason why this subject ought to be regu- 
lated by one national law rather than by twenty-one different and con- 
flicting state laws is the liability in the latter case to conflict between the 
citizens of different States in their pursuit of the fish upon the high 
seas. Every tew years we hear of a most discreditable conflict be- 
tween the States of Virginia and Maryland and armed squadrons rep- 
resenting the citizens of those two States being on the verge of actual 
hostilities in what is called an oyster war, where the citizens of one 
State seek to maintain, and of the other to invade, the sacred right of 
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property in the oysters in the soil. Now if different and hostile laws 
are to be passed by the States along our Atlantic border in respect to 
ocean fishing, it is not sounding an idle alarm to anticipate similar con- 
flicts in respect to that which a uniform system of regulation by Con- 
gress would necessarily prevent. 

Finally this interest not only admits of but requires uniform and 
national regulation because in its nature it is not in any sense local, and 
its proper regulation requires a broad and national view of the subject. 
Whether the menhaden fishery can be protected at all or by what 
means, whether anything that man can do can diminish the number of 
menhaden, and if it can, how and where and when a remedy may be 
applied is a subject much agitated and never determined, but certainly 
it depends upon no local consideration. It calls for a very wide study 
of the subject. The objects of the fish in all their latitudes is involved 
in the inquiry and this is one which cannot be made within the limits 
or boundaries of any State or along the shores of any one State. It 
is territorially a national inquiry, and one which calls for the exertion 
of the powers of the Federal Government to consider and determine 
it, and this, as I understand it, was one of the considerations that led 
to the establishment of the United States Fish Commission, which, 
in the consideration of our next point under this head of discussion, 
comes prominently into view. 

We submit therefore, that unless the Court is ready to depart from 
the rule which it has so emphatically established, that the power to 
regulate commerce given by the constitution of the United States to 
Congress is necessarily an exclusive one in all cases where the subjects 
of it are national in their character, or admit only of one uniform sys- 
tem or plan of regulation, it must be held that the Statute of Massa- 
chusetts under which the plaintiff in error was convicted, is void as 
being an invasion of the exclusive right of Congress to regulate the 
subject. 

But even if the subject matter of ocean fisheries shall be deemed to 
be of such a nature that the States might make and enforce regulations 
thereof until a contrary intent of Congress has appeared, we submit 
finally that the intent of Congress to take this regulation into its own 
control has been plainly manifested. 

How extensive a manifestation of the purpose of Congress in this 
regard is sufficient on such a subject to exclude the legislative inter- 
ference of the States has never, perhaps, been expressly defined, but it 
has never been held that in order to exclude State action the whole 
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ground must be covered by the action of Congress, so as not to leave 
any detail open or uncovered in respect to which an intent of Congress 
-to permit the State still to act, might be raised or presumed; it is suf- 
ficient we submit if Congress has signified its purpose, to take the sub- 
ject into its own hands, and has taken action to effect such a purpose. 
As Mr. Justice Bradley said in Butler against the Boston & Savannah 
Steamship Company, 130 U. S. 527, in reference to a matter coming 
very near to the subject we have now in hand, namely, the interference 
by legislative action of the State of Massachusetts, with the law of the 
sea by her Statute extending her boundaries three miles into the ocean. 

“Tt is unnecessary to consider the force and effect of the statute of 
Massachusetts, over the place in question. Whatever force it may 
have in creating liabilities for acts done there, it cannot neutralize or 
affect the admiralty or maritime jurisdiction or the operation of the 
maritime law in maritime cases. ‘Those are matters of national inter- 
est. If the territory of the state technically extends a marine league 
beyond the sea shore, that circumstance cannot circumscribe or abridge 
the law of the sea. Not only is that law the common right of the ~ 
people of the United States but the National Legislature has regulated 
the subject in greater or less degree, by the passage of the Navigation 
Laws, the Steamboat Inspection Laws, the Limited Liability Act, and 
other laws.” ; 

In the light of this illustration we come to consider how far the ac- 
tion of Congress in respect to the ocean fisheries indicates its purpose 
to take their regulation into its own hands, and that the States shall let 
it alone, and we submit that although Congress has not as yet fully 
covered the ground so as to make it impossible for a State to pass a law 
which shall not find an act of Congress with which it shall directly 
conflict on the subject of fisheries, it has done enough to indicate its 
purpose, that the regulation of the fisheries upon the ocean shall be 
left to its own consideration and legislation. To begin with, Congress 
passed repeated acts providing bounties for fishermen and regulating 
the terms upon which, and the agreements under which the seamen 
engaged in sea fisheries should be admitted to participate in such boun- 
ties. We know it has been said by this court, and by one or two of the 
Circuit Courts that while there was by the Constitution a concession 
to Congress of the power to regulate commerce, there was no such 
concession of the power to regulate fisheries, but it will be found that 
in all such cases the court was speaking of the shell fisheries in the 
soil of a particular State, but the only warrant for the power of Con- 
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gress to provide bounties for fishermen is, we think, in its power to 
regulate commerce; at any rate it was put upon that ground in the 
Congress that provided the bounties, and was clearly regarded as a 
regulation of the fisheries by the men who devised and enacted those 
laws. 

The next act in order of importance, if not of time, by which Con- 
gress undertook the regulation of the fisheries, and most important in 
connection with the present case, was the act by which it originally es- 
tablished, and has to the present time maintained a system of licenses 
for engaging in the fisheries whether cod, mackerel or menhaden. 
This legislation clearly is an exercise of the power to regulate com- 
merce and to regulate fisheries, as a part of commerce, and the license 
was clearly intended to confer an authority emanating from the Fed- 
eral Government to the licensee to participate in fisheries so far as 
Congress had the power to regulate them, that is, upon the high seas, 
within this very three-mile belt which is now under discussion. 

The language used by the court in Gibbons and Ogden in respect to 
the effect of the purpose of the license to trade is exactly applicable so 
far as it goes to the license to engage in fishing, which is the creature 
of the same act of Congress, namely, that it does what it purports to 
do, that is, gives permission to a vessel already proved by her enroll- 
ment to be American, to carry on a fishing trade, and if asked what is the 
extent of the privilege given by this license emanating from the United 
States, I should say without hesitation that it is limited to the privilege 
of fishing in the high seas, where, as I claim, Congress has the exclusive 
right of control, and necessarily stops at the boundaries of a State, 
within which the State has the right of control, which is there quite as 
exclusive as that of Congress is upon the outside. In discussing the 
effect of this license in Smith v. Maryland, Mr. Justice Curtis was 
treating of a place, which, by the record in that case, was conceded to 
be within the waters and boundaries of the State of Maryland, and he 
was also treating of the subject of shell fish, and he held that whether 
the act of the State was in conflict with the rights given by the license 
of the United States, depended upon whether the law of the State in 
question was a valid law, that is, within the power of the State to pass. 
The conclusion of the court, as stated by him, was that the locus in 
quo being concededly within the territory of Maryland, and the subject, 
namely, oysters in the soil, being one which did not belong to com- 
merce in any sense, that the act was valid and did not curtail the license 
for fishing ; but oysters never have and never could have been regarded 
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as a part of commerce. As the Court said in McCready and Virginia 
they are like corn or potatoes,—the growth of the soil—the subject of 
exclusive property of the people in the State that own the soil: but 
here we have a license by Congress to fish, which must be construed 
to give permission to fish wherever Congress has the right of control 
and regulation, and the act of the State which prohibits fishing where 
Congress is considered even by Chief Justice Shaw, to have the right 
of control if it sees fit to exercise it, thus clearly comes in direct con- 
flict with the license construed as this court has taught us to construe 
it; so that we claim, going no further than the acts providing bounties 
and the acts giving licenses to fish, that Congress has clearly signified 
its purpose to take the subject of fishing on the high seas in any waters 
where it had a right of control into its own hands and that the State 
shall not by inconsistent legislation interfere with rights or privi- 
leges granted by it. But the action of Congress by no means stops 
here. Never a decade has passed—scarcely five consecutive years have 
ever passed,—when some action of Congress has not been taken on 
the subject of fisheries, and the Revised Statutes contain a separate 
chapter, entitled “The Regulation of Fisheries,” which contains provi- | 
sions upon the subject. Nor can we too earnestly insist upon this, that 
the repeated exercise by the treaty-making power of the Government— 
the President and Senate—which to that extent is the legislative depart- 
ment, has manifested the purpose of Congress to take the matter of the 
control and regulation of the fisheries in this marine belt into its con- 
trol and to exclude the States therefrom. What is more significant 
than its repeated granting away of the right to fish in this marine belt 
to foreign nations? As we have said before, was it in so doing, grant- 
ing away what belonged to the States, or was it granting what belonged 
to all the people of the United States, and was therefore subject to the 
control of all the people represented in its law-making power? It is 
claimed, I know, that the last of these treaties had expired when this 
particular act of Massachusetts was passed, but what difference can 
that make when we are trying to answer the question whether the ac- 
tion of Congress so far as taken, manifests its purpose to regulate this 
branch of commerce by its own enactment, or to leave it open for the 
States to regulate? 

The treaties of 1854 and 1871 were not merely assertions by the 
Political Department of the Government of the right and power of the 
United States to deal with the subject, and a denial of all proprietary 
interest of the individual States in the high seas and in the fish in those 


894 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


seas, but was an actual dealing with the subject matter to the exclu- 
sions of the States, not only for the periods covered by those treaties 
respectively, but absolutely. It was a taking into its control by the 
Congress of the United States of the exercise of the right of regulation 
as conceded to it by the consent of foreign nations. 

But in addition to the legislation of Congress in respect to bounties 
and licenses, and the treaties referred to, Title 51 of the Revised Stat- 
utes entitled “Regulation of Fisheries’? demonstrates the purpose of 
Congress to take under its control this very matter of protective legis- 
lation of fish upon the high seas, which is the pretext for the passage 
of the statute of Massachusetts in question. By the act of 9th Febru- 
ary, 1871, now Sections 4395 to 4398 R. S. the United States Fish 
Commission is established for the express purpose of “prosecuting in- 
vestigations and inquiries on the subject with the view of ascertaining 
whether any and what diminution in the number of the food fishes of 
the coast and the lakes of the United States has taken place, and if so, 
to what causes the same is due, and also whether any and what pro- 
tective, prohibitory or precautionary measures shall be adopted in the 
premises, and shall report upon the same to Congress” and to this end 
all the executive departments are required by the Statute to render to 
the Fish Commission all necessary and practical aid in the prosecution 
of these investigations and inquiries. 

It appears from the repeated reports of the Fish Commission that 
this subject of what protective, prohibitory or precautionary measures 
should be adopted for the preservation of the fish in the high seas is 
an intricate one, and involved in much dispute, so that to this very day, 
it remains an open question whether any precautionary measures by 
legislation can be devised which will meet the purpose in view of pro- 
tection to the fish upon the high seas. Year by year Congress repeats 
the enactment of 1871 by annual appropriations of a large amount in 
support of the objects of that Commission. Is it not clear that the 
express purpose of the enactments for the creation and continuance 
of the Fish Commission is to give notice to all mankind that the Fed- 
eral Government has taken the subject into its own hands, and will 
enact such measures as in its judgment may best promote the purpose 
in view of the protection and preservation of the fish, and that although 
Congress has not yet devised measures satisfactory to itself and to the 
Commission to cover the whole ground, its failure to do so is indicative 
only of its not yet having determined upon the best mode, and not 
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of an intent to permit the States to intrude upon its exclusive province 
by local enactments suggested by local interests. 

In respect to mackerel, Congress has under the guidance of the 
Fish Commission come to a conclusion and acted by the Statute of 
February 28, 1887, Chapter 288, 24 Stats. 434, by which it is pro- 
vided that for five years after the first day of March, 1888, no mack- 
erel other than Spanish mackerel caught between the first day of March 
and the first day of June, inclusive, in each year, shall be imported in- 
to the United States or landed upon its shores, provided, however, that 
nothing in this act shall be held to apply to mackerel caught with hook 
and line from boats and landed in said boats or in traps and weirs 
connected with the shore, and imposing a penalty for a violation of the 
act of the forfeiture of license and the forfeiture of the mackerel 
landed. 

Thus stands the legislation of Congress and we confidently submit 
that taken together it more than comes up to what the court has fre- 
quently held to be a sufficient indication of the purpose of Congress 
that the States shall not legislate in respect to a subject of commerce, 
the regulation of which rightfully belongs to Congress, and of its own 
intent to exercise full control on the subject. 

I have thus attempted, as fully as the brief time allotted for oral 
argument will permit, to present the grounds upon which I claim that 
the statute of Massachusetts under which the plaintiff in error has been 
convicted, cannot be sustained; that if the court shall hold, as we be- 
lieve it must, that Buzzard’s Bay is not an inland bay, but of such 
width from headland to headland that the case is to be determined ex- 
actly as if the place of capture and offense had been the same distance 
from the shore at any place along the Atlantic coast of Massachusetts ; 
that then the State of Massachusetts has not and cannot have any 
property, dominion or jurisdiction in the waters of the high seas at 
such a place or anywhere within three miles from the shore, and that her 
attempt to extend her boundaries by her own enactment to that distance 
from shore, is necessarily futile; that the only right over such waters is 
an international right conceded and belonging to the United States alone 
as a national sovereignty and is in no sense a right of property, and that 
therefore the attempted exercise of control by Massachusetts is wholly 
without authority under the Constitution, by which she abandoned 
and surrendered to the United States all international relations ; that the 
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fisheries upon the high seas are a part of our national and international 
commerce, and as such come within the commerce clause of the Consti- 
tution which gives the power to regulate them exclusively to the United 
States ; that this is demonstrated to be necessarily exclusive because the 
subject is one of national and not of local concern, and is one that not 
only admits, but requires, a uniform plan of regulation; that if this is 
not so, still it being a part of commerce and Congress having indicated 
its clear purpose to take the control and regulation of the fisheries in 
its own hands, as it has the conceded power to do, all legislation of the 
States upon the subject in respect to the marine belt in question neces- 
sarily falls to the ground. 

And in conclusion, I desire to press upon the mind of the Court 
once more, the clear distinction between this case which involves the 
right of regulation of the fisheries upon the ocean to whatever extent 
there is sovereignty to regulate it, and the cases which have hereto- 
fore been decided by this court on the subject of shell fishing in which 
nothing has been involved but the nature of the property right and the 
consequent right of dominion over the soil of the State, and whatever 
is attached to or grows out of it. 

We make no attempt in this case to exclude Massachusetts or any 
other State from complete ownership in whatever soil it can reach as 
a part of its territory or whatever accretion to that soil may result from 
a receding of the sea, if any such recession occurs; the ocean might re- 
cede in front of Massachusetts three miles, thirty miles, or three hun- 
dred miles, and the new land so exposed would necessarily be a part of 
her soil, but this really has nothing to do with the question of sover- 
eignty and dominion and property in the waters of the high seas, and 
in the fish in these waters, which is the subject presented by this record, 
and is now for the first time before this court for decision. We sub- 
mit that the plaintiff in error has made out a clear case for the reversal 
of the judgment below, and that the decision of the Court must uphold 
the doctrine that the right of sea fishing upon the ocean is a public 
right, free to all the people of the United States alike, except as it 
shall be from time to time subject to regulations that they through their 
representatives in Congress shall impose upon themselves, and that it 
is not in the power of any individual State to curtail this right by en- 
actments of its own. 
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ADDRESS AT THE HEARING “IN THE MATTER OF THE ALLEGED Con- 
TEMPT OF JOHN W. Gorr AND WILLIAM TRAVERS JEROME,” BE- 
FORE Hon. FREDERICK SmytTH, REcoRDER, Court or GENERAL 
Sessions, Parr II, New York, Fesruary 20, 1893 


STATEMENT 


On February 14, 1893, after the sentence of the defendant in the case of 
People v. Charles W. Gardner, in Part I of the Court of General Sessions, 
Recorder Smyth called before him Mr. Goff and Mr. Jerome, counsel for 
. Gardner, and addressed them in regard to their conduct during the trial as 
follows: 

“The specifications, some of them, which in my judgment bring you within 
the provisions of the statute, in reference to Mr. Goff are, first, that you, 
being engaged in the cross-examination of one Thomas F. Moore, a witness 
called for the People upon said trial, and an objection having been interposed 
by the District Attorney to one of the questions propounded by the said 
John W. Goff to the said witness, I said, ‘I will allow you to go on a little 
longer;’ that you, Mr. Goff, then said insolently and contemptuously to the 
Judge presiding, ‘I object to Your Honor’s remark that you will let me 
go on a little longer; I submit with respect that I have a right to cross- 
examine this witness. To which the Judge replied, ‘The Court has not 
said that you could not; on the contrary, when the District Attorney ob- 
jected, the Court said it would allow you to go on a little longer.’ You 
thereupon insolently and contemptuously said to the Court, “That is the 
remark I objected to, Your Honor saying that I might go on a little longer.’ 
The Court replied to you, ‘You may take your objection to that remark and 
your exception to it; go on with some business.’ You then replied insolently 
and contemptuously, ‘I object again to Your Honor’s remark to me to go 
on with the business; I am going on with the business in examining this 
-witness as to his memory and reliability.’ 

“Second, that while one Catharine Amos, another witness called for the 
prosecution upon the trial of the said indictment, was being examined by 
Mr. Jerome, and Mr. Jerome having propounded to the said witness -the 
following question: ‘Had you seen Devery again before that—you saw 
Devery on the 19th of October? Now, when did you next see Devery?’— 
the Court reminded the defendant’s counsel that the witness had previously 
testified that she had seen the said Devery on the 21st of November, and 
the said Mr. Jerome then propounded another question as follows: ‘You 
had not seen him before those times? And the witness having answered, 
‘No, sir; I was told to go ahead, and I did not go back to the station house 
to find any more about it, but go ahead; I said I would and went ahead.’ 
Mr. Goff thereupon insolently and contemptuously said, ‘We object to Your 
Honor refreshing the memory of the witness by an observation from your 
minutes.’ The Court replied to Mr. Goff: ‘Your associate asked the wit- 
ness some-time since when she first saw Devery and she said on the 19th 
_of October. He then asked her a question or two, when did you next see 
Captain Devery, and she said on the 21st of November, that is what I 
referred to. I am not refreshing the witness’ memory, and I have no desire 
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to do so, and you have no right to say that. Mr. Goff then and there 
iWsolently and contemptuously said, ‘I have a right, and it is manifest here, 
and I do it with respect.’ The Justice thereupon said to Mr. Goff: ‘Let us 
understand each other. JI have declined now to hear any further from you 
on that subject. I have referred to the witness’ testimony in order to call 
the Counsel’s attention to the fact fhat she said she next saw Devery on the 
21st\of November. I decline to hear any more.’ Mr. Goff then -+and there 
insolently and contemptuously said to the Justice: ‘I submit that we have 
a right to cross-examine this witness without any aid from the bench or 
from the prosecuting attorney, and without regard to what she has previously , 
testified to. This witness may have answered that question that she had 
seen Devery and it would be for Your Honor and the jury to determine as. 
to the credibility of her testimony in that respect. Your Honor refreshed 
her memory.’ 

Third, that upon the direct examination of one William F. Smith, an- 
other witness called for the prosecution upon the trial of the said indictment, 
the said witness’ having testified that he would know the defendant if he 
saw him, the Court thereupon having directed the defendant to rise in order 
that the witness might see him, and the defendant’s counsel having objected 
to the defendant’s standing up as directed by the Court, and the defendant 
having refused to do so, and the Court having thereupon directed two of the 
attendants of the court then present to lift the defendant to his feet, whilst 
the said attendants were undertaking to do so as directed by the Court, 
the said John W. Goff, together with Mr: Jerome, did then and there con- 
temptuously and insolentky, and whilst the said attendants Were under- 
taking to lift the said defendant to his feet pursuant to the direction of the 
Court, as aforesaid, resist the said attendants and attempt by force to pre- 
vent them from lifting the defendant to his feet as they had been so directed 
to do. ; 

“Fourth, that Mr. Goff during the course of his argument to the jury on 
behalf of the said defendant, having quoted from the testimony of the 
witness Catharine Amos, and the Justice having called his attention to 
certain evidence given by the said witness to which Mr. Goff had made no 
reference, Mr. Goff thereupon insolently and contemptuously said amongst 
other things, in substance, and to the effect following: That the said 
Justice had a remarkable memory, which had enabled him in the course of: 
the said trial to suggest many things to the counsel for the said defendant 
which might prove prejudicial to the defense, and which had likewise re- 
sulted in his suggesting points to the representatives of the prosecution in 
favor of the prosecution, thereby meaning that the said Justice had during 
the said trial been partial, and had manifestly favored the prosecution and 
had endeavored to prejudice the said defendant and his defense.” 

Both Mr. Goff and Mr. Jerome then addressed the Court, apologizing for 
any unintentional appearance of disrespect, but differing with the Court as 
to some of the facts specified. On request of Mr. Goff the proceedings were 
then adjourned until the following Monday, February 20, 1893, at 11 a. m. 
At that time, Mr. Choate appeared on behalf of Mr. Goff, and delivered the 
address printed below. He was followed by Mr. Robert Sewell, in behalf 
of the New York Bar, and by Mr. Jerome in his own behalf. 

The Recorder then reviewed the proceedings and announced his decision 
as follows: “I have come to the conclusion, in the case of Mr. Jerome, to 
discharge the proceedings as against him based upon the evidence which 
has been produced, and based also upon the statement which he has made 
here upon the last occasion the Court met, in which he apologized for any- 
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thing which might have been deemed from his manner to have been disré- 
spectful, and in which he disclaimed on his part any intention to do ante 
thing that was disrespectful. 

“In the case of Mr. Goff, I have arrived at a different conclusion. After 
hearing the counsel, upon an examination of the entire case, and after a 
great deal of consideration, I shall adjudge him guilty of contempt upon 
all the specifications except the third, and shall impose a fine of $200 upon 
him, or commit him not exceeding thirty days until such fine is paid.” 

Mr. Choate then said: “By advice of his counsel, Mr. Goff will not put 
the Court to any further trouble, but will pay this fine although he feels 
very seriously aggrieved, and if there were appellate power where he could 
take it, he would like to appeal further.” 

Sere of the parties to this proceeding were of great professional prominence. 

. Smyth had been Recorder since 1880. At the next election after these 
Oe proceedings, Mr. Goff was elected Recorder in succession to Mr. 
Smyth. He had a distinguished career on the bench, being a justice of the 
New York Supreme Court from 1907 to 1918. Mr. Jerome was a justice of 
Special Sessions from 1895 to 1901, and he was District Attorney of New 
York County from 1901 to 1909. 


If the Court please, I have been very much gratified to be called up- 
on by Mr. Goff to represent him on this occasion, if Your Honor will 
permit me to do so. 

The Court: Iwill be very ¢ glad to hear you: 

Mr. Choate: In the first place I will read the affidavit, which I sup- 
pose to be the proper practice, in answer to the charge and specifica- 
tions which were served upon Mr. Goff upon Thursday or Friday last. 

The Court: If you will state the affidavit, I won’t put you to the 
trouble of reading it unless you prefer to do so. 

Mr. Choate: I think Your Honor will be satisfied by the reading of 
it. Mr. Goff’s affidavit states that he is an attorney and counselor at 
law, a member of the Bar of this state and has been practicing in the 
courts of this state for the past 17 years. (Reads affidavit.) The 
charge of Your Honor in relation to preventing the defendant from 
rising (the third specification) is wholly denied, not only by Mr. Goff, 
but by a very large number of witnesses who were present, from ac- 
tual observation of the incident, including a large number of the mem- 
bers of the jury. 

The Court: What do you mean by that? “ 

Mr. Choate: I mean what I say, that it is denied, that part of it, 
that Mr. Jerome and Mr. Goff physically interfered. 

The Court: Well, I saw them both put their hands upon the shoul- 
ders of the man and tell him to stay where he was. 

Mr. Choate: ‘Then it becomes a question, of course, between Your 
Honor’s personal observation, and the observation of a cloud of wit- 
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nesses who testify to the contrary. (Mr. Choate then read the affi- 
davits of S. B. Todd, Christopher C. Boyd, Henry W. Bolles, Russel 
R. Cornell, Charles H. Hartfield, William Travers Jerome, Frank 
Moss and Daniel Nason.) 

The Court: In relation to the last specification Mr. Goff omitted to 
read two lines below, which was a portion of the witness’ answer in 
which she had stated that the demand for money had been made. 

Mr. Choate: After I finish these affidavits Your Honor will hear me. 

On the part of Mr. Goff, we ask that the proceedings against him 
be discharged. 

I don’t know that I need apologize for appearing here in his de- 
fense. It seemed to me that something very much more was at issue 
than whether a few dollars of fine should be imposed upon Mr. Goff, 
which is the form, I suppose, that any punishment or penalty for a 
contempt, if adjudged, would take. I believe there was once in mod- 
ern times in the history of England, in one of its remote colonies, a 
judge who sent a counsel to prison for contemptuous language, but up- 
on appeal to Her Majesty it was reversed and the action of the court 
censured; and one of the most eminent judges of England has said 
that the practice of doing anything other than imposing a fine, or 
ordering imprisonment as an alternative of not paying the fine, has 
been discontinued in England for more than a century. 

The Court: You need not trouble yourself on that point. 

Mr. Choate: I proceed to the real matters involved here. It seems 
to me, and I think to many members of the Bar whom I have heard 
speak of it, that although the conduct of Mr. Goff, especially in regard 
to this last specification, may not be justified, that there is a question 
of the right of counsel to defend to the utmost of their capacity with- 
out regard to the consequences to themselves or anybody else, so long 
as they keep within the legal limits and rights of their client. 

When the Constitution of the State of New York provided that pris- 
oners on trial should have counsel to defend them, it meant all that it 
said; and that counsel should be not only fearless, but aggressive, if 
necessary, in the defense of their client’s right, within the rules of law, 
not only against the representative of the prosecution but against the 
learned Court. Otherwise the constitutional provision giving them the 
benefit of counsel is wholly swept away. If counsel go into the defense 
of a prisoner upon the expectation or apprehension that if they are fear- 
less, and if they are even aggressive, without being contemptuous, or in- 
solent, they may be locked up themselves at the end of the trial, why 
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prisoners might as well have no counsel, and they might as well be sur- 
rendered, as they were according to the old English practice, to the 
Court. 

Your Honor knows how that constitutional provision arose. It came 
into being when prisoners had no counsel. The courts not only tried 
them, but convicted them, and that was found not to be an adequate 
defense of the rights of the prisoner. That old English practice never 
has been followed here by anybody. 

Shall counsel be protected or punished in the conscientious discharge 
of duty? What are the rights of counsel in the cross-examination of 
witnesses? Have they not the right to resist respectfully and properly 
whatever may seem to them to be an invasion of their rights? They 
have to perform a conscientious duty of which they are the judges, 
just as much as the learned Recorder upon the bench is the judge of 
his duty and conscience. 

That leads me to speak of the first specification, which seems to 
me so really trivial that, unless the more serious matters which sub- 
sequently occurred upon the trial were connected with it, I think it 
never would have occurred to Your Honor to make it the subject of a 
proceeding for contempt. Recalling it now as it appears from the 
record and from the affidavits, it was substantially this: Mr. Goff 
was cross-examining one of the important witnesses for the prosecution. 
Now, if there is one sacred right of counsel, if there is one sacred 
right of the party represented by counsel, it is the right of full cross- 
examination, until the Court, in its judgment (I admit having the 
discretion) sees fit to stop it. So long as counsel are keeping within 
that line, so long as in the judgment of the Court they have not 
exhausted their rights, and the time has not come for the Court 
to stop them, they cannot be interfered with, without a real invasion 
of their right, an interference with their duty, and a great prejudice to 
the client whom they are representing. 

The Court: Did you look at the stenographer’s notes to see the 
length of the direct and the cross-examination in that case? 

Mr. Choate: I have not. 

The Court; ‘lwo pages of direct and twenty-six pages of cross- 
examination. Of course, that does not absolutely debar the counsel 
from going on twenty-six pages more, but the Court certainly has 
some power. 

Mr. Choate: I admit the power, I don’t question the power or the 
duty, to stop a cross-examination whenever the Court pleases—not 
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whenever it pleases, but whenever in the judgment of the court, the 
right has been exhausted, the function has been performed; but, my 
proposition is that short of that the counsel must be let alone, and 
the party must be let alone as represented by counsel. ‘That was not 
done in this case, and it was because Mr. Goff respectfully, properly, 
and as he would have been negligent for not doing, objected and 
excepted, that Your Honor has called him here to answer as for a 
contempt. So I say that, if that had stood alone, this proceeding 
never would have taken place. 

Now, let us see what happened. He had not yet exhausted his right, 
he had not yet reached the point where Your Honor thought he ought 
to stop. The District Attorney made some interruption and Your 
Honor said, “I will let him go on a little longer.” Now, what there 
was of menace, of implied rebuke, or of disapproval in Your Honor’s 
manner, you alone can judge. I don’t know whether there was any or 
not. But on those words alone, or to those words alone, Mr. Goff 
objected, making no reference to anything but the words themselves. 
Your Honor said, “You may object and note your objection, and you 
may except to that.” Very proper. Was that contempt? I submit 
that it was not. I submit that when Your Honor said, “You may 
object and have your objection noted, and you may except,” you 
recognized that it was a respectful and rightful protest on the part 
of Mr. Goff, within his power as an advocate, and within his duty 
as an advocate, and was something which he ought not to have 
neglected. Then when Mr. Goff objected further, and his exception 
had been noted under Your Honor’s direction, the learned Court 
said, “I will now go on with business,” or “with the business,” as 
Your Honor recollects it, or “with some business,’ as we find it on 
the stenographer’s minutes. Now, if Mr. Goff had shown any in- 
disposition to going on with business, or with the business, or with 
some business, the rebuke that was implied in that remark might 
have been natural, obvious and well deserved; but he had not been. 
Upon the record of what had immediately preceded, it appears that 
Your Honor considered that he was still proceeding with the rightful 
and dutiful business of cross-examination, just as any advocate ought 
to have done; and yet Your Honor says, “Go on with some business,” 
or, “with the business.” 

Now, of course, we are not here to question Your Honor’s motives. 
We all believe in Your Honor’s absolute fidelity to conscience, not 
only in this business but in all business. But the question is how 
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counsel to whom such a remark was made on such a position might 
naturally view it. Might they not naturally accept it as a rebuke, 
which, upon what had gone before, was not deserved, and if they could 
so view it could they not protest? Would they be men if they did not 
protest, and protesting might they not put it in the legal form of 
objection and exception? 

I submit, if Your Honor please, that upon that part of this case, 
this first specification, Mr. Goff is not only justified, but that upon 
the facts, which cannot be brought into question, he did no less than his 
duty. 

Let me call Your Honor’s attention to one or two of the precedents 
in which great lawyers have come into collision with judges, to show 
that what Mr. Goff did, as charged in these first and second specifica- 
tions, is far from the protests and aggressive onsets upon courts that 
fearless advocates have made, and which won for them the approval, 
not only of the Bar, but of the community. I refer specially to what 
happened between Mr. Erskine and Lord Mansfield, and what happened 
between the same great counsel and Mr. Justice Buller. I wish to 
contrast them with these first two specifications in regard to the 
conduct of Mr. Goff and his bearing toward this Court. Your Honor 
will remember that, when the case of the King against Bailey was on 
trial, Erskine, then taking his first flight at the Bar, was interrupted 
by Lord Mansfield, who was presiding in the court, when he was 
beginning to attack the Earl of Sandwich, who was the first Lord 
of Admiralty. He had not been mentioned in the case and was in no 
way concerned. Lord Mansfield interrupted Erskine with a remark 
which was intended as a rebuke and warning. As the words of the 
report have it, Lord Mansfield, observing that counsel was speaking of 
the first Lord of Admiralty, said that he was not before the court. 

“Erskine: I know he is not formally before the court, but for that 
very reason I will bring him before the court.” 

He was not censured for that. On the contrary, he was by that 
statement and other things in that argument, although a mere youth, 
placed at the front of the English Bar. It happened later, when he 
was before Mr. Justice Buller in the case of the Dean of St. Asaph 
[21 How. St. Tr. 847], that the jury returned a verdict of “publishing 
only.” Observing that, and observing what the effect would be upon 
the rights of his client, Erskine insisted that the verdict should be so 
recorded, ‘The jury had returned a verdict of publishing only. Pur- 
suant to the very pernicious sentiment that prevailed at that time, 
on the part of the Government and on the part of courts which de- 
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prived the jury of the real voice in the decision of libel cases, the 
court tried to induce the jury to alter their verdict by striking out 
the word “only.” ‘This occurred: 

“Justice Buller: Gentlemen, if you add the word ‘only’ it will be 
negativing the innuendos. 

“Erskine: I desire Your Lordship to record the verdict as given by 
the jury. 

“Justice Buller: You say that he is guilty of publishing the pamphlet, 
and that the meaning of the innuendos is as stated in the indictment. 

“Juror: Certainly. 

“Erskine: Is the word ‘only’ to stand as a part of the verdict? 

“Juror: Certainly. 

“Erskine: ‘Then I insist that it shall be recorded. 

“Justice Buller: Then the verdict must be misunderstood; let me 
understand the jury. 

“Erskine: ‘The jury do understand their verdict. 

“Justice Buller: Sir, I will not be interrupted. 

“Erskine: I stand here as an advocate for a brother citizen, and I 
desire that the word ‘only’ may be recorded. 

“Justice Buller: Sit down, sir. Remember your duty or I shall 
be obliged to proceed in another manner. 

“Erskine: Your Lordship may proceed in what manner you 
think fit. I know my duty as well as Your Lordship knows yours. 
I shall not alter my conduct.” 

And Lord Campbell adds that the learned Judge took no notice of 
this reply, nor did he repeat the menace of commitment, and this 
noble stand for the independence of the Bar, of itself, would have 
entitled Erskine to the statue which the profession affectionately 
erected to his memory in Lincoln’s Inn Hall. 

Mr. Justice Buller was actually administering the law as recognized 
by the courts of England. Upon what has already been referred to 
upon the part of Mr. Goff, he is as far within the position of Mr. 
Erskine towards Mr. Justice Buller as it is possible-for a minor to be 
within the greater offense—if it were an offense. I submit that in- 
stead of being an offense it was a ‘credit and a merit that Mr. Goff took 
the position he did, and that Your Honor on sober reflection will not 
discredit him for it. 

Now, we come to the second specification. I have only said what 
I did in regard to the first, because it seemed to me to be comparatively 
trivial, because of the principle involved in it, and because upon this 
record it seemed to me, as a lawyer of some experience, that Mr. 
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Goff’s position was absolutely right. Your Honor holds him for his 
language alone. I was not present to witness his manner. Of course, 
for our manners we are, under moments of excitement, not always 
responsible. Your Honor knows very well what a tremendous strain 
is brought upon counsel, especially in the defense of criminals upon 
serious charges. I leave that all out, becatse Your Honor has kindly 
left that out. If there was anything offensive in his manner Your 
Honor has not so informed us. 

As to the second specification, it involves the same thing, the right 
of cross-examination. There are two instances referred to in the 
record and in the charge, and Your Honor puts in “&c.,” referring I 
presume to some other such incidents on the trial. Now, was he right 
or was he wrong? He was cross-examining a very important witness 
for the prosecution. The question of the time and place of the 
alleged incident was of very great importance indeed. He was cross- 
examining a person who had sworn to having seen the prisoner on the 
20th of October. He did not believe him. He was instructed by his 
client that when she testified to not having seen him again until the 
21st of November it was a falsehood. He had a right to probe and to 
sift the conscience of that witness without interruption. Of course, 
it is always within the physical power of the learned judge to inter- 
fere at any point either of the direct or of the cross-examination, but 
I submit that it is not within his rightful power to interfere with a 
cross-examination that is being properly conducted. That is not a 
novel ground. It is centuries old, as long ago as counsel have appeared 
in court. . 

Now, what was the effort on the part of Mr. Jerome and Mr. Goff,— 
or Mr. Goff, for I have no right to speak for Mr. Jerome. It was 
to shake the evidence of that woman and to show that some time 
between the 20th of October and the 2lst of November she did see 
him, or may have seen him. She was a person of abandoned character. 
She was just the person on whom the right of cross-examination should 
be permitted to be absolutely exhausted. Now, then, he says: “When 
did you next see him after that?’ She had testified that she saw 
him on the 21st of November. He went on with the further question, 
repeating it. Then Your Honor interposed and said, “Why, she has said 
that it was the 21st of November.” Would Your Honor have allowed 
that interruption by counsel upon the other side? Would any court 
have allowed it? I think not. If Your Honor please, I think it 
would have been an invasion of counsel’s rights. When counsel has a 
witness in his hands for cross-examination he should be let alone, 
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unless he is doing something improper. What was the necessary and 
natural effect of that? Why, of course, whatever Your Honor’s in- 
tention may have been, the inevitable effect and result of it was to 
put the woman on her guard, to remind her, as well as the counsel, 
that she had said the 21st of November, and there was no question 
about the date. ‘That was the effect. Your Honor had no such pur- 
pose. Your Honor, as you stated upon the record, did it to remind 
the counsel. Counsel are vigilant, and it is to be presumed that that 
was within his remembrance; he had recently heard the statement of 
the witness and did not need to be reminded of it. When,I am cross- 
examining a witness who five minutes ago has said that it was the 
21st of November, and I am trying to break that down and show that 
it was the 20th of October, or that between the 20th of October and 
the 21st of November there were many times when she saw him, I do 
not need to be reminded that she said the 21st of November. If she-is 
reminded, the cross-examination is broken down. ‘That is the way 
to look at it, if Your Honor please, giving the fullest scope to Your 
Honor’s desire to shorten the trial, and not to permit unnecessary or 
impertinent cross-examination. ‘The lawyer conducting the examina- 
tion is the judge of the questions he ought to put, and if a question is 
improper it can be objected to and ruled out, but if it was not, if it 
was a proper question, as it was in this case, the counsel ought to be 
let alone or the right of cross-examination is refused. 

I come to the other incident, which illustrates this same rule still 
more forcibly. That was in regard to the witness Moore in the 
second specification, which is a very interesting incident. ‘That was in 
respect to the date of a meeting at which these parties were, and where 
Moore says he saw Gardner in the saloon or upstairs, or something 
like that. This illustrates in a more emphatic manner what I have to 
say in behalf of Mr. Goff in regard to this specification. Your Honor 
will bear with me, because it seems to me to imperil the rights of 
the profession if counsel are to be punished for such an incident as 
this. Moore had testified that it was in October that this meeting 
occurred, and he identified it by the club meeting on a Tuesday in 
October. Mr. Goff and Mr. Jerome were advised by their client 
that that was false, and they desired, as it was their duty to do upon 
that information, to break it down if they could. What happened? 
Mr. Goff cross-examined him and tried to break down his evidence 
about this being on the 8th of October, and tried to show that it 
might be in November. Now then, he had cross-examined him at some 
length, bringing the incident of the election to bear upon it, and so 
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that Your Honor will know exactly how it came in, I will read the 
proceeding. Mr. Goff asked, “Don’t you remember, at that meeting, 
that the political campaign was discussed?” That was as bearing on 
the question of its being before November 8, when the campaign 
closed by ‘the election. He said, “I believe we are not allowed to 
discuss politics in the club.” 

“The Court: Was there anything discussed with reference to the 
approaching political campaign? A. No, sir. 

“By Mr. Goff: Q. Was not the result of the elections discussed ?” 

What was the object of that question? If the result of the election 
was discussed, then the witness’ testimony went for nothing, because 
it must have been after the election. Now, if the District Attorney, 
at that moment, had interposed with the suggestion to the witness that 
the elections did not occur in October, he having sworn that it was in 
October, would Your Honor have permitted it? Would any court have 
permitted it? Wouldn’t it have been a flagrant breach of the rights 
of the parties and of the counsel in whose hands the witness was, 
because it directly told that’ witness, “You are going to be caught on 
that question?” If the District Attorney had said “Were the elections 
in October?” the witness would have said at once, “No, it could not 
have been in November; I stick to October.” 

Now, fully conceding the position in which the learned court stands, 
always to be able to interfere, [ don’t question that at all, the question 
is as to the rights of this party and of his counsel, and the relative 
point of view in which he must have looked upon the attitude or the 
interference of the learned Recorder at that moment. Now, I am 
appealing to Your Honor, knowing you to be a fair man, and knowing 
how you sit there always intending to do absolute justice, and I submit 
to you that if, on that occasion, the District Attorney had interfered, 
you would have rebuked him if he had made that remark, because it 
killed the cross-examination at that point, it nullified it. You would 
have said: “Mr. District Attorney, let that witness alone. Keep your 
hands off of that matter while this cross-examination is going on. 
He is within his rights. You have had your turn.” Did it make any 
difference that the remark came from the learned Recorder instead of 
from the counsel? Its effect was the same, there is no doubt about 
that; its inevitable result was the same, fatal to that cross-examination 
on that point. It seems to me that, if Mr. Goff had protested, he 
would have been justified. But he submitted quietly to that and passed 
on to another question. I submit to Your Honor’s sense of fairness, 
to your judicial experience, to your knowledge of the practice and 
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the traditions of the profession, that he was within his duty when he 
was pressing that question, and it was an invasion of his rights for 
the suggestion to fall even from the lips of the learned court, that 
the elections are not held in October. 

Now, if Your Honor please, I come to the third specification, in 
respect to which I offer two more affidavits from two more of the 
jurors to the same effect. These are from S. B. Todd and Christopher 
C. Boyd. 

Here we come to a question certainly of very considerable interest. 
I do not speak of the question of law raised, which to my surprise I 
find on examination is much more serious than I supposed, as to the 
invasion of the rights of the defendant in his being compelled to stand 
up against his will and by force. That is only a passing incident in 
this matter of the third specification; that is all. A witness was put 
upon the stand who had seen a material occurrence, and he was asked 
whether he could identify Gardner if he saw him again. Now, if 
Your Honor please, suppose a criminal was on trial for his life for 
murder, and a witness of the affray had been called for the prosecution, 
and being put upon the stand said, “I saw the affray, I saw the murder.” 
Then he is asked, “Should you recognize the murderer again?” and he 
said, “I don’t know; I am in doubt about that.” Is it not an in- 
vasion of the prisoner’s right to have him indicated by the court, so that 
he can be identified and the doubt be removed? ‘That is a yery serious 
question, not necessary to be passed upon or considered here. But it 
does seem to me that it seriously affected the right of the party on trial, 
and if it had been a matter of life or death it might have turned the 
scale against the right and against the fact. This matter of personal 
identification is always difficult, always dependent upon so many cir- 
cumstances, subjective and objective, in the mind of the person who 
is called to testify, that when it becomes, as in this case it did become, 
and as in the case supposed it might become, vital to the case, I submit 
the witness ought not to be allowed to identify the prisoner in that 
way and the prisoner ought not to be permitted to testify or furnish 
evidence against himself. Suppose there had been an affray and a mur- 
der, and the prisoner had received, or the party who had committed the 
offense was shown to have received, a stab wound in doing it somewhere 
on his person, and the court said, “Prisoner, uncover your body and 
show whether there is a fresh stab wound there or not.’ It would be the 
same thing as this. Would it or would it not be an invasion of the 
rights of the prisoner, as they have always stood at common law? 

Now about the protest. The objection was very respectful, and very 
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proper, and then this subsequent protest was made, and the request 
to discharge the jury because of the error of law that had been com- 
mitted. Why, obviously Mr. Goff was acting within his rights. It 
may have been an extreme position for him to take, I don’t care for 
that,—we are driven to extreme positions very often by the necessities 
of our case,—we should be false to ourselves if we did not take them. 
Your Honor very properly and kindly does not complain of that. 
What you do complain of, and very justly, if it were so, is that when 
the protest was offered and had been overruled, and when yot. ex- 
ercised your official power through your officers to raise Gardner to his 
feet, that this gentleman interfered by force to prevent him. Now, I 
agree that, if that be so, there was a clear contempt of Court. Nothing 
would justify counsel in a physical interference with the orders of 
the Court. If the Court is wrong, there is a remedy elsewhere. He 
can take the remedy by objection and exception, and he can take the 
remedy by appeal to the powers to whom judges are responsible, but 
he cannot physically interfere to prevent the execution of the order. 

Now, then, we come to a question of evidence, and there again I 
submit to Your Honor, as a judge and as a man, that to my surprise 
you say that this specification was prepared upon the evidence of your 
own eyesight. Very well. Now, then, as opposed to that there is 
the evidence of the eight jurymen, who, I suppose, sat here quite as 
well situated for observation as Your Honor upon the bench; there 
is the evidence uf Mr. Jerome, of Mr. Moss, of Mr. Goff, of Mr. 
Nason; that makes twelve witnesses to the contrary. Now, I am not 
addressing an infallible man, or a man who believes that he is infallible, 
or a man who believes that he always can succeed in being perfect; 
he is not that kind of a man. You stand with Judge Story, I suppose, 
when he said that “‘perfect justice pertains to one judgment seat only, 
namely, to that which is affixed to the throne of God.” On this ques- 
tion of evidence, is it possible that Your Honor may have been mis- 
taken? Well, I don’t know about Your Honor’s powers of vision. I 
know this much, that for myself I would not set my opinion against 
that of twelve men equally able to see what occurred, and who have 
no reason to distort the matter or testify to the contrary. Have those 
eight jurymen who sat here any interest in this controversy? How 
can they have? Why, they would side with Your Honor, every time, 
of course; I mean to say that their sympathies are always with the 
court. How is Mr. Goff or Mr. Jerome to be punished for this, on 
the evidence as it stands, against this overwhelming weight of evidence. 
Your Honor knows that practically there is no appeal from any order 
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you make in this case, no possibility of appeal. But, suppose that a 
case were brought before you where a man of the highest repute in the 
community, who commanded your absolute confidence, testified in one 
way, and twelve men to whom there was no exception, whose credibility, 
whose competency, was unassailable, testified to the contrary, wouldn’t 
you say that the judgment cannot stand, that the verdict cannot be 
sustained? Courts are bound to determine cases, and a case of con- 
tempt does not differ from any other case, according to the weight 
of evidence, and not to render judgment against overwhelming evidence. 
We are all liable to make mistakes. There is no doubt about that, 
especially in this matter of vision. There were hands laid, as appears 
by this affidavit, upon the prisoner’s shoulders. ‘They were not the 
hands of either of these advocates; they were the hands of Your 
Honor’s officers, according to the evidence. They both swear they did 
not touch him subsequent to the order of the court. 

The Court: Let us read the specification. It says: “Did then and 
there contemptuously and insolently and whilst the said attendants were 
undertaking to lift the said defendant to his feet, resist the said 
attendants and attempt by force to prevent them, the said at- 
tendants, from lifting the said defendant: to his feet as they had been 
so directed to do.” Do they both swear they didn’t touch him? 

Mr. Choate: Subsequent to the order; that is the point. 

The Court: Do they both swear that neither of them put their hands 
on the shoulders of that man? 

Mr. Choate: Wet me call Your Honor’s attention to it. We are 
not being tried for any speech or conduct before Your Honor gave. 
the order to stand him up. The charge is this: ‘The said John W. 
Goff, together with the said William Travers Jerome, did then and 
there contemptuously and insolently, and whilst the said attendants were 
undertaking to lift the said defendant to his feet pursuant to the 
direction of the said Hon. -Frederick Smyth, justice as aforesaid, re- 
sist the said attendants and attempt by force to prevent them, the 
said attendants, to lift the said defendant to his feet as they had been 
directed so to do.” Your Honor will now permit me to read what. 
Mr. Goff says in his affidavit on that subject: ‘While one Smith 
was under examination, and was about to identify the defendant, and 
he having refused to stand up to be identified, the court directed the 
officers to lift the defendant to his feet, and that, while they were 
doing so, my associate, Mr. Jerome, and myself resisted the said 
officers and attempted by force to prevent them from lifting the 
defendant to his feet. The statement of alleged fact contained in 
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this specification is absolutely erroneous and has no foundation what- 
ever in truth to support it. The record touching that part of the 
trial shows as follows: 

The Court: The record shows nothing except what was said. I 
presume the stenographer did not take down the fact of this man’s 
being lifted to his feet. 

Mr. Choate: Mr. Goff swears that the statement is absolutely erron- 
eous, and absolutely without foundation, and continues: “At no time 
during this transaction did I touch the person of, or interfere in any 
manner, shape or form with the court attendants when they forcibly 
stood up the prisoner.” Now, I read Mr. Jerome’s affidavit: “At 
no time after the said Hon. Frederick Smyth directed the attendants 
of the court to lift the said defendant to his feet did said John W. 
Goff, either alone or with William Travers Jerome, or with any other 
person, and neither by word or act, and neither directly or indirectly 
resist the said attendants or attempt by force or in any other manner 
to prevent them raising the said defendant to his feet as they had been 
directed to do.” ‘That is a\ very explicit, absolute denial. Could it 
not have been that Your Honor, in looking back upon it, has con- 
founded some speech and conduct of these lawyers with the prisoner, 
before you had issued your mandate to the officers to stand him up, 
with what occurred afterwards? 

The Court: ‘They don’t deny in either of their affidavits that they 
had placed their hands upon this man at some time. 

Mr. Choate: ‘That is not the question. Did they at the time 
specified in this charge? Let us have fair play. Your Honor has 
brought them to answer a contempt here for laying their hands upon 
the prisoner at a certain time when it would have been wrong for them 
to do so, namely, after Your Honor ordered the officers to stand him 
up. It would not have been any offense to lay their hands upon 
him and keep their hands upon him before that. Your Honor, 
recognizing that right and that fact, limits the charge, as it ought 
properly to be limited, to their putting hands upon him in resistance to 
Your Honor’s order when you directed the officers of the court to 
stand him up. I really did believe, and I do believe now, and I know 
Your Honor will stand by me, that when a prisoner is brought up 
for a criminal offense, he is to be tried according to the indictment, 
and not according to the Grand Jury’s view of what might have 
occurred or what occurred at some other time and place. When 
counsel are called upon to answer for a criminal contempt they stand 
as parties indicted, and they are to be tried upon that indictment and 
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not otherwise. It is true they do not deny that they placed hands upon 
him during the trial. They were not called upon to deny any such 
thing; it would have been impertinent and frivolous for them to 
have made such a denial, just as much as it would be for a party 
charged with murder to deny that be committed burglary. If Your 
Honor please, this prisoner, while free from the custody of the 
officers of the law, was in the custody of his counsel in court, and it 
was no offense, would have been no offense, for them to tell him to 
sit down, or, if you please, to put their hands upon him, until Your 
Honor should dispose of a mooted question, and that is what they did. 
I don’t know that I can present that matter any more forcibly; it 
would only be to repeat what I have said. 

We trust to Your Honor’s absolute sense of justice,—appeal to no 
mercy,—on that third specification. Your Honor cannot say that 
their answer is not as wide as the information; all we have to do is to 
answer this charge, and Your Honor cannot make a new specification 
and call them to answer for having put their hands on the prisoner at 
any other time than that charged. Your Honor has no pride of opinion, 
no self-applause, that will prevent your correcting an error of fact, 
if, upon the evidence, you have made one. If this specification was 
made upon the authority of Your Honor’s personal eyesight, can 
that stand against this testimony? Your Honor does not doubt the 
veracity of these two gentlemen; their character, outside of this 
proceeding, stands as well as that of any other man at the Bar, and 
when they say they did not, isn’t Your Honor bound to accept it,— 
wouldn’t you accept it always? If you thought that you saw me, or 
any of us, do something and we testified to the contrary, and if Your 
Honor put us to the necessity of testifying on oath, would you accept 
it any the less? I submit I ought not to spend any more time on 
that specification. 

Now. I come to the fourth specification. Here is something very 
different; here is something which forced me to say to Mr. Goff, 
after he conferred with me, that in the heat of discussion, under 
extraordinary strain, and pressure and irritation, he had, without 
realizing what he was doing, used words disrespectful to the Court, 
for which he comes here to express his regret. Let me recall that 
matter a little before I sit down. I see I am taking up more time 
than I ought to. Was Your Honor ever conscious of being absolutely 
convinced, from the very outset of the trial, that a prisoner was guilty ? 
If not, then you are more than human. Was Your Honor never 
conscious, as the trial proceeded, that it was impossible to conceal that 
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conviction? If not, then you are more than human. Well, that 
has happened, not in this court, but in many courts, time and time 
again, and of course, when it does, it rouses the resistance, the ag- 
gressive resistance, of the advocate who understands his duty, and 
he would be false to his trust if it did not rouse him. What would 
Your Honor say if counsel got that impression as the trial proceeded, 
and did not in their minds, and so far as they properly could, in 
words, resist it? And even if it were not so, as in this case, counsel 
may get a misapprehension that the judge is “against them. That, of 
course, does not justify them in contemptuous expressions to the 
Court. I am not arguing it in that view, but my province now is to 
show just how Mr. Goff came to make this statement that he did. 
Here I come to the matter of the right of counsel in summing up. 
I submit that the right of counsel in summing up, especially in defense 
of a prisoner on trial for his life or his liberty, is to be let alone until 
he violates the rules of law. 

The Court: Wouldn’t it be a violation of the rules of law to mis- 
quote evidence? \ 

Mr. Choate: Undoubtedly. I am coming to that. If he misquotes 
evidence, then you should interfere and interrupt him; there is no 
question about that. 

The Court: If he omitted to read a portion of the testimony of a 
witness which was directly under his eye, and which bore upon the 
very question he was addressing the jury about— : 

Mr. Choate: I submit that in this case the duty of the Court is to 
see him through on the point, and to see whether he reads it or not. 

The Court: ‘There is no doubt about that. 

Mr. Choate: We don’t differ as to the rule. I must accept Mr. Goft’s 
statement of the record. He was quoting the evidence of this woman 
Clifton on the question whether the prisoner made a suggestion of 
money. 

The Court: As to whether a demand of money had been made by 
Gardner. 

Mr. Choate: He had a full right to discuss that subject. It was 
his duty to do it. I don’t think it is possible for two intelligent men 
to misunderstand each other on this point. I am not proceeding to claim 
that Mr. Goff’s words were justified. ‘They were not. But, while 
he was reading that evidence and commenting upon it, and when, as he 
said, he had this very passage marked for discussion to the jury, 
before he got through, Your Honor arose upon the bench and said— 

The Court: I did not rise upon the bench, 
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Mr. Choate: Your Honor needs no elevation; you are there already. 
Your Honor said, and I know you said it emphatically: “If you 
look down at the bottom of that page,” the very page he was citing 
from up above, “you will see that he said, ‘Do you think you can 
stand $50 a month.’” Now certainly he did not suppress any evi- 
dence. I agree that if we suppress evidence the court must be quick 
to jump upon us and say to the jury that it is a misrepresentation. 

The Court: How about omitting to cite evidence bearing directly 
upon the point? 

Mr. Choate: Mr. Goff did not have the last word.. The District 
Attorney had the last word, to be followed by Your Honor to correct 
any errors of either of them. Now, I say, with all deference to Your 
Honor, that if we are summing up a case for a party charged with a 
crime, or for a party in a civil case, we are at liberty to make all 
we can out of the evidence which bears in our favor, and we are not 
obliged to drag into our discussion evidence which is to the contrary. 
Mr. Goff was referring to page 119 of the evidence, and was comment- 
ing upon the portion of the evidence that he thought bore in his client’s 
favor, and against the integrity of this witness. Now, Your Honor 
says, “Suppose he omits something that the witness said that tends to 
qualify it;’ if Your Honor please, he has a perfect right to omit it; 
in many cases that is what he is there for, especially if he doesn’t 
believe the statement. . 

The Court: If he is quoting the testimony of a witness he should 
give the qualification. 

Mr. Choate: I will tell you how it stands. He hadn’t got to it; he 
hadn’t a chance to cite it. Here it is marked with blue marks in 
pencil, which Mr. Goff made before his summing up for the purpose 
of discussing it: “He introduced me as Mrs. Smith. We went in and 
sat down after being introduced. Mrs. Gardner said, ‘Charlie, do 
you wish me to leave .the room?’ He said, ‘If you please.’ 
She went out. I said, “You have a rather pretty wife, and young.’ 
And he says, ‘Yes, that’s the style I always get.’ He immediately went 
under the—I don’t hesitate only because—the wardrobe, where you 
hang clothes, and brought out a long-necked bottle with red wine in 
it. We sat down and drank it. ‘Now,’ I said to him, ‘for fear that 
I should get into any trouble, I understand all the houses in Fifty-Third 
street are to be pulled or indicted. If you can assist me in any way— 
I never was in trouble in my life—I have always done the best I 
could not to get into trouble—and what would it cost me? Can you 
do anything for me?’ ” 
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The Court: And then he stopped, and stated to the jury that up to 
that time there was no evidence in that woman’s statement of a demand 
for money having been made. ‘ 

Mr. Choate: That was exactly true, and exactly as I would have 
summed up to the jury myself. 7 

The Court: Here is the other part of the answer: “He said, ‘Well, 
I don’t know.’ I said, ‘Yes, you can, now. Please do what you can 
for me.’ He said, ‘Can you stand $50 a month?” ‘That part he 
studiously left out. 

Mr. Choate: Now, let us see about that. That was the entire 
answer of the witness, and Mr. Goff was reading the testimony and 
making running comments on it. 

The Court: My dear sir, you were not here. 

Mr. Choate: I was not here, but I judge from the record, and 
Your Honor agrees with me when I state that then he made the 
remark that up to this time no money had been demanded. Now, 
counsel must sum up their own cases in their own way, as long as they 
do it fairly. Was this fair ( Mr. Goff says in his affidavit: “I was 
about midway in the page, and while in the act of addressing the 
jury, using the words of the woman, Clifton, when the learned 
Recorder stood up on the bench and addressed me in the hearing 
of the jury and of the whole court as follows.” 

The Court: I am sorry to differ with Mr. Goff on a question of 
veracity, but he read right down to that line. 

Mr. Choate: Your Honor agrees with me, that he was just above 
that passage? 

The Court: It is within two or three lines of the bottom. 

Mr. Choate: I know it was. I trust Your Honor will hear me on 
that. I say that, if I am summing up a case to a jury, and read so 
far, and then say that down to this point no demand for money had 
been made, I am perfectly within my rights, and if I have it on my 
notes, as Mr. Goff had it on his, after saying that, to proceed to 
read this passage, “Can you stand $50 a month?” I have a right to 
do so without interference. Different counsel may have different 
modes; Your Honor, from your unerring sense of justice and fair- 
ness, might say, “You should read the whole sentence and then make 
your comments upon it.” But if Iam addressing a jury I read what is 
favorable to me and comment upon it, and then I read the other part 
of it that qualifies it, just as Mr. Goff was about to do. 

The Court: That was not Mr. Goff’s plan, 
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Mr. Choate: Well, he says it was. 

The Court: He and I differ. 

_ Mr. Choate: One thing Your Honor won’t differ about, and that is 
the undisclosed operation of the mind of Mr. Goff, which you did not 
let him go far enough to reveal. 

The Court: . The only way we can judge of that is by a man’s acts 
and what he says and the circumstances. That is the only way. 

Mr. Choate: Your Honor will indulge me for pressing this upon 
your attention. We agree as to where Mr. Goff stopped; we agree that 
he stopped before the witness had testified about this demand for the 
$50, that the demand was afterwards made. Now Your Honor says 
that he differs with Mr. Goff in this, that he had it on his notes, and 
that it was his intention to read the qualification. Your Honor has the 
right to doubt Mr. Goff, but I should say that was the ordinary course 
of counsel. If counsel is reputable, and has always in a life of fifteen 
years before the courts been veracious, Your Honor is bound to accept 
what he says; otherwise how could we get along. We should have 
quarrels with the Court constantly. If the Courts won’t accept my 
statement, after I have been practicing 35-years before them, of what 
I was intending to do, how can I practice before them with self-respect ? 
That is where Mr. Goff stands. It is a question of veracity between 
him and you as to what he had in his mind as to the design and scope 
of his summing up yet to be made. Yet that is not very important 
after all. 

Now, then, how did he stand? He turned upon Your Honor and 
made these improper remarks. What should he have said? It was 
the tone, it was the form, it was the phraseology, more than the 
substance. What should he have said, which would have excluded 
this intimation against the prisoner from Your Honor? If it was any- 
thing that he could get on.the record, he could be righted on appeal; 
but he could not get it on the record, no part of it could be righted by 
a resort to the powers to whom Your Honor is responsible. What 
happened? Here he was defending a desperate case, as Your Honor 
viewed it, because you said, after the jury had rendered their verdict, 
that they could have rendered no other verdict. The more desperate 
the case, the more the advocate is put upon his mettle, and put to the 
severest strain; the more desperate the case, the more desperate the 
duty of the counsel to exhaust all his powers. 

The Court: Did you see that on the record, that I said the jury 
could have rendered no other verdict? 
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Mr. Choate: Your Honor will excuse me for having read that in 
the public prints. 

The Court: ‘That was not the language. 

Mr. Choate: Well, was this the language, that Your Honor thanked 
the jury? 

The Court: For the attention, patience and time that they had given 
to the trial of the case. 

Mr. Choate: I don’t know what the language was, but I perfectly 
understood Your Honor’s view of it, that you approved the verdict. 
How did Mr. Goff stand? Where we all may stand any day and lose 
our temper. We may say hasty things, and I suppose nobody has 
sinned more than I have in that regard, but fortunately thus far I 
have escaped the rigor of the law. 

The Court: You have never violated the rules. 

Mr. Choate: If I had been before Your Honor, probably I should 
have. Here he was at the end of an exhausting trial of a week or 
ten days. On one of those days Your Honor had almost reduced 
him to inanition by a threatened night session, more than any of us 
can bear. Your Honor has forgotten, in your fifteen years of repose 
upon the bench, the straits-to which we are put. 

The Court: Do you call it repose? 

Mr. Choate: Absolute repose. Your Honor has forgotten the straits 
- we are put to here at the Bar—the exhaustion, nervous prostration is 
no word for it, as the end of a trial approaches. You have seen these 
very men, not only in this but in other trials, almost ready to sink 
into their graves as the end of the trial approaches, so severe was the 
draft upon their vital energies. They get distorted views at that time 
of everything that has happened; they think Your Honor means some- 
thing that you do not mean, something that is as far removed from 
Your Honor’s mind as the satellites of Jupiter are from Your Honor’s 
person; and so when he made this retort he had, as I think, the 
right to believe ‘and feel that the interruption of the Court was a 
serious invasion of his rights’ as counsel, a serious prejudice to his 
client, and he spoke as he did, and he has come here to express his 
regrets, in a manly way, for it. 

Now, if Your Honor please, I believe in cultivating good terms 
between the Bar and the Bench. There is no man of whom we stand 
more in awe, and for whom we feel more’ unbounded and unlimited 
respect, than for Your Honor, but we make mistakes and we say in the 
heat of blood what we ought not to say. 

CHOATE—27 


418 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


The Court: You mean you made a mistake in that last assertion? 
Go on. 

Mr. Choate: I will go on, and I was just going off, too. I say, that 
it does not tend to promote good feeling between the Bar and the 
Bench which ought to prevail, or to maintain that respect which we 
all have entertained so long and hope to the end to entertain for Your 
Honor, for you to visit this gentleman with punishment. It is a good 
deal of a punishment to be arraigned in this way and to submit to the 
mortification of having to answer on oath charges made against him. 
In my judgment that is enough. I hope Your Honor will take this 
fact into serious consideration. I think that upon a careful study of the 
whole matter you will agree with me, that on the first three specifications 
he was not only not subject to censure, but is entitled to praise, and 
that on this fourth specification, where he did go beyond the proper 
attitude of counsel to the Court, though not justified, it was such an 
error as a court, liberal and generous-minded, as Your Honor is, must . 
necessarily remit. 


INCOME TAX CASES 419 


INCOME TAX CASES 


CLosinc ARGUMENT, ON BEHALF OF THE COMPLAINANTS,* IN Sup- 
PORT OF THE CONTENTION THAT THE INCoME Tax Law oF 1894 
Was UNCONSTITUTIONAL; UNITED STATES SUPREME Court, 
Marcu 12 anp 13, 1895, 


STATEMENT 


The Act of Congress of August 15, 1894 (28 Stat. at Large, c. 349), entitled 
“An act to reduce taxation, to provide revenue for the government, and for 
other purposes,” contained provisions imposing an income tax of two per 
centum on net profits in excess of $4,000. Among the classes of income sub- 
ject to tax were interest on stocks and bonds issued by the States and by 
municipal corporations, rents on income derived from real estate, and income 
from personal property. Among the classes of corporations exempt from 
tax were mutual insurance companies. 

Charles Pollock, of Massachusetts, brought a stockholder’s suit in equity 
- against the Farmers’ Loan & Trust Company of New York, praying that the 
company be restrained from filing an income tax return and paying an income 
tax, on the ground that the income tax provisions of the act of 1894 were 
unconstitutional. In the United States Circuit Court the defendant’s de- 
murrer was sustained, whereupon the record recited that the constitution- 
ality of a law of the United States was drawn in question, and an appeal 
was allowed directly to the United States Supreme Court. The cases of 
Hyde v. Continental Trust Company and of Moore y. Miller were argued 
along with the Pollock Case. 

A notable array of counsel appeared for the contestants: for Pollock 
and Hyde, William D. Guthrie, Clarence A. Seward, and Mr. Choate; for 
Moore, George F. Edmunds; for the Trust Companies, James C. Carter; 
and for the United States, by leave of the Court, Attorney General Richard 
Olney and Assistant Attorney General Whitney. The case was argued on 
March 7, 8, 11, 12, and 13, 1895, and decided on April 8, 1895. The opinion 
of the Court was delivered by Chief Justice Melville W. Fuller. Justice 
Stephen J. Field also filed an opinion in support of the decision; while 
Justices Hdward D. White and John M. Harlan filed a dissenting opinion. 
The decision held that the act was unconstitutional in so far as it imposed a 
tax on rents and income from real estate, and on income from municipal 
bonds. A tax on income from real estate was held to be a direct tax, and 
therefore not to be levied except in conformity with Article I, Section 2, of 
the Constitution, which provided that ‘‘Representatives and direct taxes shall 
be apportioned among the several States.” 

Having been to that extent successful, Mr. Choate and his associates, on 
April 15, 1895, petitioned the Court for a rehearing on those points on 
which the Court, in the absence of Mr. Justice Jackson, had been equally 
divided, viz.: (1) Whether the void provisions inyalidate the whole act; 
(2) whether, as te the income from personal property as such, the act is 
unconstitutional as laying direct taxes; and (8) whether any part of the 
tax, if not considered as a direct tax, is invalid from want of uniformity. 


* Charles Pollock, Appellant, v. Farmers’ Loan and Trust Company; Lewis 
H. Hyde, Appellant, v. Continental Trust Company, 157 U. S. 429, 
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The Attorney General then having suggested that the rehearing should 
embrace the whole case, it was reargued, before a full court, on May 6, 7, 
and 8, 1895. On May 7 and 8, Mr. Choate made the closing argument for 
the appellants. The case was decided on May 20, 1895 (158 U. S. 601, 15 
S. Ct. 912, 839 L. Ed. 1108), by a five to four vote. Justices Harlan, Brown, 
Jackson and White filed dissenting opinions. The opinion of the Court, 
read by Chief Justice Fuller, reaffirmed the decisions of the original hearing, 
declared a tax on personal property to be a direct tax, and the entire act 
of 1894, so far as it related to income taxes, to be unconstitutional. 

In consequence of this decision, no Federal income tax was possible until 
the adoption in 1913 of Article 16 of the constitutional amendments, which 
reads: “The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the several 
States, and without regard to any census or enumeration.” 

Undoubtedly, the Income Tax Cases were the most important, from a legal 
point of view, of any in which Mr. Choate was engaged, and his success 
greatly enhanced his reputation. There was much popular discussion about 
the amount of the fee which he was supposed to have received. Strong, in 
his Life of Choate, p. 232, records a conversation in which this matter is 
cleared up. ‘A good many people,’ said Mr. Choate, “have stated that my 
fee was as high as $250,000, but nothing could be further from the truth, 
although that amount would not have been excessive. The parties directly 
interested in the case, who could be called on for a certain amount, were 
a few insurance companies, with the expectation, however, that a number 
of banks, and other financial interests, would contribute to some extent, 
but not one of them did so, and all that I received for my services for 
preparing the case and making the two arguments before the Supreme Court 
of the United States was $34,000. 


If the Court please: After Jupiter had thundered all around the 
sky, and had leveled everything and everybody by his prodigious bolts, 
Mercury came out from his hiding-place and looked around to see how 
much damage had been done. He was quite familiar with the weapons 
of his learned Olympian friend; he had often felt their force, but he 
knew that it was largely stage thunder, manufactured for the particu- 
lar occasion, and he went his round among the inhabitants of Olympus 
restoring the consciousness, and dispelling the fears, and raising the 
spirits both of gods and men who had been prostrated by the crash. 
It is in that spirit that I follow my distinguished friend; but I shall 
not undertake to cope with him by means of the same weapons, because 
I am not master of them. 

It never would have occurred to me to present either as an open- 
ing or closing argument to this great and learned Court, that if in your 
wisdom you found it necessary to protect a suitor who sought here to 
cling to the ark of the covenant and invoke the protection of the 
Constitution which was created for us all, it was an argument against 
your furnishing such relief and protection that possibly the popular 
wrath might sweep the Court away. It is the first time I have ever 
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heard that argument presented to this or any other court, and I trust 
that it will be the last. 

Now, I have had some surprises this morning. I thought until 
to-day that there was a Constitution of the United States, and that the 
business of the executive arm of this Government was to uphold that 
Constitution. I thought that this Court was created for the purpose of 
maintaining the CanGhtition against unlawful conduct on the part of 
Congress. It is news to me that Congress is the sole judge of the 
measure of the powers confided to it by the Constitution, and it is also 
news to me that the great fundamental principle which underlies the 
Constitution, namely, the equality of all men before the law, has 
ceased to exist. 

If Your Honors please, I look upon this case with very different 
eyes from those of either of the learned Attorney-General or his dis- 
tinguished associate who has just closed. I believe there are private 
rights of property here to be protected; that we have a right to come 
to this Court and ask for their protection, and that this Court has a 
‘ight, without asking leave of the Attorney-General or of any counsel, 
to hear our plea. 

No longer ago, if the Court please, than the day of the funeral pro- 
cession of General Sherman in New York, it was my fortune to spend 
many hours with one of the ex-Presidents of the United States, who 
has since followed that great warrior to the bourne to which we were 
then bearing him. President Hayes expressed great solicitude as to 
the future fortunes of this people. In his retirement he had been 
watching the tendency of political and social purposes and events. He 
had observed how in recent years the possessors of political power 
had been learning to use it for the first time for the promotion of social 
and personal ends. He said to me, “You will probably live to see the 
day when in case of the death of any man of large wealth the State will 
take for itself all above a certain prescribed limit of his fortune and 
‘divide it, or apply it to the equal use of all the people, so as to punish 
the rich man for his wealth, and to divide it among those who, what- 
ever may have been their sins, at least have not committed that.” I 
looked upon it as the wanderings of a dreaming man; and yet if I 
had known that within less than five short years afterwards I should 
be standing before this tribunal to contest the validity of an alleged 
act of Congress, of a so-called law, which was defended here by the 
authorized legal representatives of the Federal Government upon the 
plea that it was a tax levied only upon classes and extremely rich men, 
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I should have given altogether a different heed and ear to the warn- 
ings of that distinguished statesman. 

It does seem to me now, if the Court please, that it is time for us 
to learn a little more about the real nature of this act of Congress 
which we are impugning before you. It is far more communistic in 

‘its purposes and tendencies than anything President Hayes apprehend- 
ed. It is defended here upon principles as communistic, socialistic— 
what shall I call them—populistic as ever have been addressed to any 
political assembly in the world. 

Now, what is this law? My learned friend, Mr. Carter, has said 
that in the convention which created the Constitution there was one 
ever-present fear. There was; I agree with him as to that. It was 
that by a combination of States an unjust tax might be put upon a 
single State or upon a small group of States. Let us see about this 
act which, exempting all incomes under $4,000 of individuals, but deny- 
ing the exemption to corporations and to persons drawing their income 
from corporations, seeks to raise a sum, as has been stated here, of 
from $30,000,000 to $50,000,000. ‘There are sources of information 
as to how such a law will strike, to which I wish to direct the attention 
of the Court. ; 

There was formerly an income tax law, and the last year it was in 
torce was the year 1873. The exemption then was $2,000. In that 
year the collections for that tax were such in the States of New 
York, Pennsylvania, Massachusetts and New Jersey that even then, 
with that exemption, those four States paid four-fifths of the entire 
tax. What is their political power? What is their political represen- 
tation in the lower House of Congress, which only can initiate and 
secure the passage of revenue bills? Eighty-three out of three hun- 
dred and fifty-six, or a little less than one-quarter. Anybody who 
knows anything about the. operation of these income tax laws and as 
to the effect of changing the exemption from $2,000 to $4,000, knows 
that that inequality of burden will, under the act of 1894, press upon 
those four States with vastly greater force. So that Massachusetts, 
New York, New Jersey and Pennsylvania under this enactment, if it 
is allowed to stand, will pay not less than nine-tenths of the entire tax, 
a tax imposed upon them by other States, which, as the learned Chief 
Justice has quickly seen, as shown by his questions in the course of 
the argument, will hardly bear a dollar of it. 

Now, what we come here to say is that this most iniquitous result 
has been brought about by an express violation of two of the leading 
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restraints of the Constitution—restraints upon the power of Con- 
gress, arranged, and carefully arranged, in the compromise that re- 
sulted in the creation of the Constitution itself, and without which this 
nation never could have been brought into being. 

The learned Attorney General says, and his associate re-echoes the 
proposition, that this is a state of things which cannot be helped— 
that no matter how far wrong Congress goes, there is no help for it; 
but we think that there is, if Congress has exercised a power not 
granted to it by the Constitution, or has exercised it in a manner 
which the provisions of the Constitution forbid. 

Have your Honors observed the argument—the main argument— 
that has been presented in support of this law by the gentleman who 
has just closed? It is that the men upon whom this tax is imposed are 
too rich. ‘The constitutional argument presented to justify it is that 
they are too rich. In Cromwell’s time there was a sect of people that 
arose in the land from which our fathers came who were called “Lev- 
elers,” and their platform was to level all existing ranks of society and 
all estates to an equality. ‘The question is whether Congress can stand 
upon that platform and exercise that mission under the Constitution of 
the United States. 

But I desire, if the Court please, to ask one or two questions. Did 
your Honors observe what the learned counsel claimed, namely, that 
$20,000 might have been made the minimum of exemption of taxa- 
tion of this law, and there would have been no help for it? Have 
you read his brief, in which he says that, although Congress cannot 
tax John Jones by name, however rich he be, it can make a class which 
shall consist of him and so tax him? 

Now, if you approve this law, with this iniquitous exemption of 
$4,000, and this communistic march goes on and five years hence a 
statute comes to you with an exemption of $20,000 and a tax of 20 
per cent. upon all having incomes in excess of that amount, how can 
you meet it in view of the decision which my opponents ask you now 
to render? ‘There is protection now or never. If it goes out as the 
edict of this judicial tribunal that a combination of States, however 
numerous, however unanimous, can unite against the safeguards pro- 
vided by the Constitution in imposing a tax which is to be paid by 
the people in four States or in three States or in two States, but of 
which the combination is to pay almost no part, while in the spending 
of it they are to have the whole control, it will be impossible to take 
any backward step. You cannot hereafter exercise any check if you 
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now say that Congress is untrammelled and uncontrollable. My 
learned friend says you cannot enforce any limit. He says no matter 
what Congress does, if in its views of so-called—what did he call it ?— 
sociology, political economy, it establishes a limit of a minimum of 
$20,000 or a minimum of $100,000, this Court will have nothing to 
say about it. I agree that it will have nothing to say about it if it 
now lets go its hold upon this law—upon a law passed for such a pur- 
pose, accomplishing such a result and by such means. 

One more preliminary word before I proceed to discuss this act in 
detail, not as’a question of political economy—I do not propose to 
discuss it as such, or of sociology, whatever that is, or of speculative 
philosophy—but, as a question of constitutional law, one word more. 
I have thought that one of the fundamental objects of all civilized gov- 
ernment was the preservation of the rights of private property. I have 
thought that it was the very keystone of the arch upon which all 
civilized government rests, and that this once abandoned, everything 
was at stake and in danger. I was brought up at the feet of Gamaliel. 
That is what Mr. Webster said in 1820, at Plymouth, and I supposed 
that all educated, civilized men believed in that. According to the 
doctrines that have been propounded here this morning, even -that 
great fundamental principle has been scattered to the winds. 

There was never any set of men more sensitive to the rights of 
property—more consecrated to the preservation of private right as 
the essential foundation of all public law—than the framers of this 
very Constitution which you are here to protect and enforce. Among 
them all, there were no two men who, though not lawyers, were more 
alive to that sacred principle than Washington, who presided over 
its deliberations, and Franklin, who was its oldest and most revered 
member. Do your Honors remember what took place when the last 
discussion had ended, the last vote had been taken, and the last name 
had been signed? Franklin, standing at the table on which this sacred 
instrument rested, then at last complete, looking over the head of 
Washington, who was in the chair, at the painted sun that was upon the 
wall of that immortal chamber in Philadelphia, said: “I have debated 
many times in my own mind during the discussions of this convention 
whether that was a rising or setting sun, but now I know for sure 
that it is a rising sun.” ‘Those two men did, as I believe, more to bring 
about the compromises that resulted in that Constitution than any 
other men. If either of those great men could have foreseen that in 
a short time in the life of the Republic (for what are one hundred 
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and eight years in the life of such a nation as they projected), it would 
be claimed here, in this Court, that, not in spite of that Constitution, 
but by means of that Constitution which they had helped to create, a 
combination of States, seeing that four other States were wealthier, 
stronger, richer, could combine and pass a law for the purpose of 
breaking into the strong boxes of the citizens of those States and 
giving out the wealth of everybody worth more than $100,000 for 
general distribution and use throughout the country, would they not 
both have sprung forward to erase their signatures from an instrument 
that would result in such consequences ? 

Now, if the Court please, after what my learned friend has said, I 
may say, as a part of the preface of my argument, that the eyes of 
the whole country are fastened on this Court, the eyes especially of 
those who sympathized with the passage of such a bill and enacted it 
into law; that spirit which invaded the halls of Congress is now seek- 
ing, as we see by its representatives here this morning, to throw up its 
entrenchments in this Court. They are watching for the result of 
this case. If they carry this, they will carry their first parallel, and 
then how easy it will be for the whole fortress upon which the rights 
of the people depend to be overcome. 

It is not any part of our mission here to question the power of 
Congress to raise money by taxation. We believe that Congress has 
plenary power in the last exigencies of the Government to reach every 
man, every dollar, every inch of ground, to secure the common de- 
fense and the general welfare; that it was the purpose of the con- 
vention that created the Constitution to give Congress that power, and 
that it is one of the absolute essentials of a great sovereignty which 
was to cover a continent and to last for untold ages. There is no 
doubt about that. We are perfectly aware, too, of the difficulties that 
lie in our way; that it is necessary for us to show, in the first place, 
either that the power to pass this act was not conferred upon Con- 
gress, or that in passing it Congress has exceeded the power entrusted 
to it by the Constitution. 

One thing is certain, absolutely certain, that although the power was 
given Congress to tax, no power was given it to confiscate; and that 
the learned Attorney Geheral and his associates all admit. If this 
is a confiscation under the forms of law, there is no power given to 
Congress in the Constitution that could by any possibility enable it to 
enact such a law. 

I now desire to call the attention of the Court to the distribution of 
the taxing power as between the States and the Federal Government 
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imposed by the Constitution. The particular views that I propose to 
present differ somewhat from those which have been presented by 
my distinguished friends, Mr. Edmunds and Mr. Seward, but are ex- 
actly as stated in that portion of our brief which was not opened by 
Mr. Guthrie, who confined his argument to the point of uniformity. 
The precise grounds are stated in our brief, which has been in the 
hands of our adversaries for the last fortnight. I can add nothing to 
the wealth of argument, the force and power of the claim that was 
presented by my two distinguished associates, namely, that this tax is 
wholly void because absolutely in all its parts a direct tax not im- 
posed by the rule of apportionment. But, if the Court please, we 
may distrust, in view of the former decisions of this Court, the willing- 
ness of the Court to come to such a conclusion as that an income tax 
in all its extent, levied upon all callings, levied upon all earnings as 
well as upon the rents of land and the income of personal Propet: is 
in the meaning of the Constitution a direct tax. 

I, therefore, present the case as to direct taxes upon somewhat nar- 
rower grounds distinctly stated in the brief, grounds consistent with 
every case that has yet been decided by this Court, grounds main- 
tained by the uniform course of the Federal Government in its legis- 
lative capacity for over half a century after the adoption of the 
Constitution. If your Honors should conclude that it is not possible 
to condemn this entire tax law as unconstitutional because entirely a 
direct tax, my purpose is to present, then, the only safe and practica- 
ble alternative upon which your Honors can place, as I believe, any 
decision, and which is based upon the clear distinction, the distinction 
which we find in the Constitution itself, between direct taxes upon the 
‘one hand and duties, imposts and excises upon the other. 

Therefore, for the purposes of this argument, I shall assume what 
my adversaries claim. I shall assume that it may possibly be decided 
by this Court, as it has so often been decided before, that all duties, 
all excises, all imposts are shut out from the class of direct taxes by 
the necessary meaning and effect of the Constitution, and that they 
are to be administered by the rule of uniformity, as they ought to be 
in this law and are not. I shall claim, upon the other hand, that at 
any rate so far as regards the direct, inevitable, necessary income and 
outgrowth of real estate and of personal estate, the tax is a direct tax 
levied upon the proper subject of a direct tax within the meaning of 
the Constitution, and is therefore invalid. 

I have said that it is not our desire, nothing could be further from 
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our wish, than to cramp or belittle or confine the powers of taxation 
as confided to the Federal Government. Now, what will this leave to 
the Federal.Government, as between the States and the Federal Goy- 
ernment, as between the citizens of the States (for whose protection 
we invoke your judgment) and the Federal Government? It will leave 
to the Federal Government all customs duties, by which, in the main, 
since the foundation of the Government its expenses have been de- 
frayed. It will leave all internal taxes upon what may be called, and 
have already been called this morning, consumable commodities, in- 
cluding manufactures. It will leave not only the manufactured article 
itself, the consumable commodity itself, but every process, every step, 
every agent involved in the creation of those consumable commodi- 
ties or manufactured articles, from the first entering into them of the 
raw material down to their actual consumption by the consumer. Your 
Honors know what I mean—the commissions, the labor, the sales, the 
transmission, the transportation, storage, insurance, everything that has 
to be done about those consumable articles. 

In the next place, it will leave to the Federal Government, to be ap- 
plied by the rule of uniformity, all taxes on transportation of every 
kind, from the $100,000,000 railroad down to the cart of the licensed 
vendor that crosses our path here upon the Avenue. It will leave for 
taxation by the rule of uniformity all those great businesses that have 
furnished such a fruitful field of revenue in all times—I mean dis- 
tilling, insurance and banking, and every kind of trading. Then, final- 
ly, it will leave every possible occupation in which these 70,000,000 
people can by any chance engage. 

If I am right, if we succeed in the contention that I have presented 
to you, the hands of the Federal Government will be left open, free to 
impose all that class of taxes by the rule of uniformity, and they will 
still have plenary power over lands and the rents of lands, over ac- 
cumulated personal property, and the income from personal property, 
but to be measured by the other rule—I mean that of apportionment 
according to the census. 

[The Court then adjourned to Wednesday, March 13, 1895.] 


Mr. Choate, resuming his argument, said: 

If the Court please, at the adjournment of the Court yesterday, I 
was pointing out that there are ample sources of revenue from indi- 
rect taxes left open for the Federal Government to employ under the 
principle of uniformity without the need of resort to any direct taxa- 
tion, and yet that, at the same time, under the right to collect direct 
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taxes upon the principle of apportionment there is available the entire 
wealth of the country, real and personal, which in the last emergency 
may be absolutely exhausted for the common defense. 

And now, before proceeding particularly with the views which I 
wish to lay before the Court regarding the question of direct taxes, 
I desire to call attention to the rules regulating the power and the 
methods of exercising the power of taxation, laid down in the Con- 
stitution, which are absolutely imperative upon Congress and from 
which by no contrivance, by employing no name, can it possibly es- 
cape. 

Under the provision of section 2 of article I of the Constitution, it 
had already been declared that representatives and direct taxes should 
be apportioned among the several States according to the census, ac- 
cording to numbers to be ascertained by an original census and by a 
decennial census from time to time, as years rolled on. The framers 
had not yet, so far as concerns the arrangement of sections in the 
Constitution as it was finally drawn, given to Congress the general 
power to tax. That first provision was a restraint upon what was in- 
tended to be given by a subsequent clause, all of course finally speak- 
ing with one voice. Then the framers came to the first clause of the 
eighth section, which prescribed the power of Congress, and naturally 
and necessarily gave to Congress plenary power of taxation, which 
might meet the exigencies, necessities, and demands of the Government 
at any period and under any stress. I agree with the learned Attor- 
ney-General that nothing could be more comprehensive; that nd other 
language could be used to include the entire power of taxation which 
it was the evident, the obvious, the necessary purpose of the framers 
to bestow upon the new government. “Congress shall have power to 
lay and collect taxes, duties, imposts, and excises.” ‘They added, how- 
ever, to that clause, “but all duties, imposts, and excises shall be uni- 
form throughout the United States,” which I understand to mean ex- 
actly what it says—that all duties, imposts, and excises shall be uni- 
form duties, uniform imposts, uniform excises throughout the United 
States. 

The first question that suggests itself is why these words were added 
in that particular form, especially why the word “taxes” was included 
in the grant of power and excluded from this particular modification 
of it. I am not one of those who attribute ignorance or heedlessness 
or acting in the dark or in a maze to the men who, after sitting four 
months together, evolved this piece of work. I submit to your Honors 
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that upon every reasonable rule of construction, in view of the na- 
ture and character of those men, in view of the light of the history of 
the Confederation and of English history in which they were acting, 
they intended by their prescription of methods of exercising the pow- 
er to cover absolutely the whole subject of taxation, and that the rea- 
son why the limitation as to uniformity, the prescription of method as 
to uniformity, was applied only to duties, imposts and excises was that 
the framers knew very well that they had already prescribed the meas- 
ure for all other taxes under the term of direct taxes. Anything less 
than that would impute to them the ignorance, the heedlessness, the 
striking in the dark which, I think, one of the briefs on the part of 
the other side has imputed to them in this regard. They had known 
all about the struggles of English-speaking people in respect to taxa- 
tion and resistance to taxation and the necessity of regulating taxation. 
There was not one of them to whom could be imputed ignorance of all 
that history had taught in that regard. So I submit to your Honors 
it is a fair and necessary construction that the reason why the framers 
of the Constitution limited the provision of the method of uniformity 
for the measurement of taxes to duties, imposts and excises was that 
they understood that they had already provided for the method for 
the measurement of all other taxes. 

In respect to this, what the learned Attorney General says regarding 
the uniform conduct of the Government from the beginning is entitled 
to our greatest respect, and I draw from it what appears to me to be 
a very strong argument and one that I do not remember to have here- 
tofore seen suggested. Your Honors will remember that Mr. Jus- 
tice Chase in the case of Hylton v. United States threw out the sug- 
gestion that there was some mystery about the word “taxes” in the 
first clause of the eighth section; that all duties, imposts and excises 
necessarily were taxes; and he hinted that possibly there might be 
some kind of a tax of which he could not then think, the nature of 
which he did not intimate, that might neither upon the one hand be 
a direct tax, nor upon the other be a duty, an impost or an excise. 
That suggestion has lingered in the mind of the profession from about 
a hundred years ago until now, and you find it reproduced in the brief 
of the learned Attorney General or of his associate. They say that 
there may be a tax which on one side is neither a direct tax nor on the 
other side a duty, impost or excise. They do not venture to suggest 
that the tax under examination is such a tax, and nobody from the be- 
ginning under this Constitution has ever imagined what such a tax 


430 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATH 


could be. In fact, as I understand the brief of the learned Attorney 
General, he suggests that no such tax has ever been discovered. 

Now, for the argument that I draw from it: how about the corpus 
of personal property? If a tax upon that were such a tax, neither 
direct upon the one hand nor a duty, impost or excise on the other, then 
what would follow? What Mr. Justice Chase suggested, that nei- 
ther rule prescribed would apply; that it would not have to be levied 
either according to apportionment or according to uniformity. Would 
it not have suggested itself to some astute mind connected with the 
executive or legislative departments of the Government at some time 
since the adoption of the Constitution until now, in all the great exi- 
gencies and emergencies of the nation, that there was a tax unlimited 
in respect to measure, in the meting out of which there was no re- 
straint upon Congress? Under that construction, under that theory 
or imagination, what has there been from the beginning to prevent 
Congress from raising all the money required for the purposes of the 
Government from the corpus of personal property throughout the 
United States without any rule of apportionment, without any rule of 
uniformity, laying it exactly as it pleased, and coming to every citi- 
zen, saying, “I find you are worth so much personal property; pay 
me two per cent. of that.” No; this has never been dreamed of—it 
has never been suggested to this hour—and why not? It is because 
everybody who thought for a moment about this subject knew that the 
judgment I have ascribed to the framers of the Constitution was sound 
and right, namely, that in providing for direct taxes, and that direct 
taxes should be collected according to apportionment, they covered a 
tax upon personal property. 

I might be asked why, if personal property was included in direct 
taxes, has it never been made the subject of direct tax by this Govern- 
ment, as it never has? Is not the answer obvious, namely, that the 
inequality of effect produced by a levy, a collection according to appor- 
tionment among the different States according to representation, would 
be, in respect to the bulk of personal property, so great, so oppressive 
to the smaller and less wealthy States that it was impossible for any 
man in Congress or out to propose it for a moment? See how that 
would have operated as between New York, with its vast accumula- 
tion of personal property, and Florida, if you please, or any one of 
the poorer States regarding which the proportion of such a tax to be 
imposed upon its citizens should be measured by apportionment ac- 
cording to numbers? If the Court please, Mr. Langdon, of New 
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Hampshire, understood that inequality perfectly well in the conven- 
tion when this rule of apportioning direct taxes was submitted. Said 
he: “It will be very hard upon New Hampshire, but we will submit to 
it for the purpose of carrying this Constitution through.” Why hard 
upon New Hampshire? Her property consisted of her farms and her 
granite hills, with no accumulation of personal property, but Massa- 
chusetts, Rhode Island, New York, and several of the other States 
_had personal property vastly in excess of their proportionate num- 
bers. If the Court please, do not these considerations fully confirm 
the necessary interpretation imposed upon you by the ordinary rules 
of construction with which I set out this morning, that you are to 
ascribe to the original makers of this Constitution exactly what every- 
body has ascribed to them ever since, namely, that they believed that 
they had, and by their language they certainly had, covered the re- 
straint of the taxing power as to all manner of property and methods 
of exercising it? 

Now, I come to establish my proposition that the income of all ac- 
cumulated property, whether it be the rent of lands or the interest of 
bonds or the immediate outgrowth of any other specific form of per- 
sonal property, is necessarily, under the Constitution, the subject of a 
direct tax and of no other. If I accomplish that it will not result in 
establishing the illegality upon that ground of all the provisions-of this 
law. If those’things which I mention can only be made the subject 
of an apportioned tax, it will make void this tax so far as it rests 
upon rents and upon the income of personal property. By what 
method is this to be established? By exploring the misty areas of po- 
litical economy, about which, however thoroughly informed your 
Honors may be, I know next to nothing? I think not. I think it is 
to be established and decided by the ordinary rules for the construc- 
tion of statutes and constitutions. 

One thing is absolutely certain in this Constitution, and that is that 
the difference between the subjects of taxation by apportionment and 
taxation by the rule of uniformity was considered one of vast impor- 
tance by the framers of the Constitution. It was no trifling thing. 
They did not think either branch of this question of taxation incon- 
siderable or unimportant. By and by I shall be able to recall to your 
Honors’ attention why they did not think so and that there was a wide 
gulf between them. The nature of the property and of the tax to 
which it was on the one hand to be subjected by apportionment, and 
the nature of the subject of taxation and of the tax to which it was 
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to be subjected on the other hand by the rule of uniformity were ab- 
solutely distinct in their minds, whatever each may have included. 

Now, if the Court please, my proposition is that real estate itself and 
the rent of it, the bulk of personal property and the income from it, 
were what was in their minds under the subject of direct taxation. 
How do I ascertain that? I say by comparing and studying these 
clauses of the Constitution which I have already quoted and the other 
clauses of the Constitution and the whole scope and purpose of them. 
The mere talk of this man or that in the convention, mere talk of this 
man or that upon the bench of any court, unless it was a solemn ad- 
judication upon his oath of office and the decision of a case, is of very 
little weight. I have found from a careful study of it very little help 
upon this subject in the debates of the Federal convention, and I think 
there are two reasons why no conclusive force, as Justice Swayne said 
in the Springer case, can be drawn from them. In the first place, it 
was not a legislative body; it was merely a deliberative body, coming 
voluntarily together at the invitation of Virginia and of Congress, sub- 
mitting its work to Congress with a suggestion that it finally be sub- 
mitted for adoption to the conventions of the several States. In the 
second place, its deliberations were absolutely secret. ‘The seal of se- 
crecy was set upon them and never taken off until after the death of 
Mr. Madison, in 1826. So absolute was the secrecy that you find in 
the personal journal of General Washington, who was president of the 
convention, that while he recorded everything else that happened to 
him, the dinners he attended, the men who were there, the women who 
were there, the rides and the drives, and the walks he took, he has 
this entry: “The convention having voted that its proceedings shall 
not transpire, no word as to what happens there will be found in this 
diary.” So, while it is true that aid can be derived from the discus- 
sions in the State conventions to which this document was submitted, 
without another word from these framers, with not a word of expla- 
nation, you have to look to the document itself as your first and final 
guide. 

The first step which I take as the starting point of my argument in 
support of the proposition that I am submitting is that, whatever else 
was or was not included in the term direct tax, real estate was in- 
cluded, real estate in the several States, real estate that was distributed 

equally everywhere, found everywhere, in every State, although nec- 
essarily differing in value and differing in acreage. I take that not 
as a concession from anybody, not as a concession from Mr. Hamilton 
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or Mr. Justice Paterson, to be coupled with and limited by anything 
else they may have said in connection with it, but I take it from the 
universal assent.of mankind, then and now, in Court, in Congress, in 
the executive department, everywhere. 

I observed in the brief filed by my learned friend, Mr. Carter, that 
he says it was the naked land, and he draws a distinction between im- 
preved real estate and uncultivated, unproductive real estate; and he 
says, “Why, a tax upon rented property is one thing, but a tax upon 
all land, including unproductive and unoccupied land of which there 
was so much then and so much now, is quite another thing.” If the 
Court please, appealing to the practical construction by the legislative 
branch of the Government from the beginning, the power to tax land 
does not rest upon theories of distinctions between land and the in- 
crement of land, the improvement of land, and the growth or value of 
land; but it applies, according to such practical construction, to im- 
proved and unimproved real estate. There have been three cases of a 
direct tax, which has never been imposed except in cases of great emer- 
gency: first, there was the)direct tax law of 1798, when trouble with 
France was apprehended; then the land tax act of 1812, and the di- 
rect tax of 1861. All were of one type. ‘They were not taxes on 
naked land; they were taxes arranged carefully upon improved and 
upon unimproved property, just as a land tax, if you please to call it 
so, a direct tax, may now be imposed upon rented property and un- 
rented and unproductive property. What did Congress do? ‘Take 
the first tax as a specimen of them all. It said, first, we will tax the 
houses. That is improved real property, is it not? That is rented 
real property, is it not? It taxed them according to their value, from 
$3,000 ranging all the way up. to $30,000, at a differing rate. Then it 
taxed the slaves so much a head. I think it was fifty cents a head. 
Then it taxed all the rest of the land a dollar for a hundred acres or 
whatever the rule was. So I say there is an absolute consensus, con- 
firmed by these hundred years of history, that a direct tax upon land 
was not a purely naked land tax, but it was a tax, as I have said, upon 
all possible improvements or outgrowth of the property, as well as 
upon the land itself. 

Now, we come to the second proposition, which it seems to me is 
equally easy to establish, and that is that the rent of real estate issuing 
from it is indistinguishable from a tax on the real property itself. I 
understood my learned friend, the Attorney General, to say yesterday, 
“No, there is a difference; there is this difference, that rent after it is 
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in a man’s pocket is turned into money, and they are taxing the mon- 
ey.” I shall have something to say about that by and by in regard to 
the decisions of your Honors, decisions of this Court almost from the 
beginning. ‘Then he said that it depends upon the will of Congress 
and the form or name of the tax whether they say we mean to tax 
these rents as personal property and not as real property. Is that pos- 
sible? He says under some tax laws a tax on rents ought to be re- 
garded as a tax on real estate from which it is indistinguishable in 
principle, quality, and character. But if Congress says, “We say this 
is a tax on personal property, although on rents,” it ceases to be a tax 
on real estate and rents as such and becomes a tax on personal prop- 
erty. I thought that this Court in the investigation of constitutional 
questions always went for the substance and not the name, for the real 
purpose and not for any fictitious purpose and held that what Con- 
gress was forbidden to do directly it could not do indirectly. 

If the Court please, as to this matter of rent, is a tax on rent dis- 
tinguishable from a tax on land? I say that a tax on land yielding 
income by whatever name, is in reality, in effect and substance, a tax 
upon the rental. I speak now, of course, of rented property. I am 
not foolish enough to argue that a tax on rents is the same thing as a 
tax on land which nobody rents. I am looking, however, at the na- 
ture of the tax; not the form, but the substance. Your Honors will 
observe that the tax laid by this law is a yearly tax upon the yearly 
rental. Can that be distinguished from a tax on land? How under 
Heaven is a tax on land to be paid, except out of the income? How is 
it possible? I mean in the common, ordinary, practical business of life 
which the Court is bound to look at. We are living under a constitution- 
al government, are we not? We have regulated the measure of our 
taxation by the Constitution. Was it intended that, although Congress 
could not put an unapportioned tax upon real estate, it could put an 
unapportioned tax upon rent of real estate, and so eat all the real es- 
tate up? How can a man pay this five years’ annual tax on the rent of 
real estate? Absolutely only out of the rental. Would any free peo- 
ple, if they had prohibited a land tax, submit to a tax on the rentals? 

We are lawyers, are we not, all of us? We are deciding this as a 
question of law, not of political economy. I say that every time the 
Courts ever passed upon the question of an annual tax on land, by 
whatever name you call it, whether you call it a real estate tax or a 
land tax or an income tax or whatever you please, it has been held to 
be a tax on {he immediate ownership, upon the immediate freehold, 
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and upon the man who is in possession thereof receiving the income. 
Your Honors are all perfectly familiar with the cases which hold that 
as between tenant for life and remainderman such a tax as this rests 
necessarily upon the tenant for life. Now, is not that rule applicable? 
Is it not perfectly pertinent? ‘Take another instance. We have got a 
piece of land here, a house, a building that is worth $100,000, that pays 
$10,000 rent, and there comes a five years’ annual tax of half of 1 
per cent. upon the assessed value, if you please, or the appraised value or 
the value ascertained in any way. ‘This would clearly be a direct tax. 
But instead of calling it a half of 1 per cent. upon the value of the 
property we call it 5 per cent. upon the rents, and so take $500 per 
annum for the five years. Can anybody tell me that in substance, in 
merit, in virtue of the thing done as between the Government and the 
citizen, there is any difference between those two cases? Every ma- 
terial circumstance is the same—the first payment, the final bearing, 
the impossibility of escape except by abandoning the property and re- 
fusing to rent it. So I say, by whatever name you call it, it is the 
same thing; there is no difference as to either owner or Government. 

If the Court please, I shall put another case. We have been dis- 
cussing the question upon the principle that an unapportioned tax up- 
on real estate is forbidden absolutely by the Constitution. Suppose 
the Constitution instead of forbidding an unapportioned direct tax had 
specifically forbidden any tax by Congress upon the real estate of any 
inhabitants of a State. Let us see whether there is any difference be- 
tween a tax upon the rent and a tax upon the body of the property. 
The Constitution has provided, we will assume, that Congress shall not 
levy any tax upon the real estate of any citizen of any State. Con- 
egress gets into a tight place and it says, “We want more money. We 
cannot levy a tax upon the real estate of any citizen, but we will put 
an annual tax for five years or for ten years or for twenty years upon 
the rental income of the real estate.’ Would anybody say that that was 
permissible to Congress under such a constitution? As the Constitution 
now stands, it is conceded that you cannot put any unapportioned tax 
upon real estate, and yet my opponents claim, and it is necessary for 
their argument to claim, that you can nevertheless tax all a man’s real 
estate away by an annual tax upon his rents. It is scarcely necessary 
for me to follow up the last suggestion by arguing that that proposi- 
tion, if true as applied to the prohibition to levy any tax upon real 
estate, is equally true as to my proposition in regard to the prohibition 
to levy any unapportionéd tax upon real property. 
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Then, if the Court please, there are many other suggestions that 
crowd upon us. We have all been lawyers all our lives and followed 
scores, generations, of lawyers dealing with the subject of the difference 
between real estate and the rent of real estate. Now, what has been 
the law from the beginning of the common law? What do the old 
writers say? 

“If a man seized of land in fee by his deed granteth to another the 
profit of those lands to have and to hold to him and his heires and 
maketh livery secundum formam charte, the whole land itselfe doth 
passe. For what is the land but the profits thereof?” That is from 
Coke upon Littleton. That has been law ever since in every court in 
English Christendom. It is applied now just the same as it was in the 
time of Coke. It was applied in the State of New York to the mat- 
ter of a devise. “A devise of the interest or of the rents and profits 
is a devise of the thing itself, out of which that interest or those rents 
and profits may issue.” ‘That is the law as administered by the Su- 
preme Court of the State of New York when your late associate, Mr. 
Justice Nelson, was a member of it. 

If the Court please, let me call your Honors’ attention again to what 
the learned Attorney General says. He says: ‘Well, when a man has 
got the money in his pocket it is no longer rent.” One thing I would 
say about that is that if you are going after the rent as money, the tax 
is on personal property and should be apportioned, as I think I shall 
demonstrate by and by. But the answer is that the tax does not go 
after the rent as money in the tax-payer’s pocket. The act of 1894 
(section 27) specifies the rents as a cardinal part and element of this 
income return, and every man who goes up to make his return has to 
state under oath what rent he got last year. 

This fiction—this difference between the name and the thing, be-' 
tween the substance and the shadow—urged by the Attorney General 
is that, though you cannot tax rent, you can tax the money in the own- 
er’s pocket received from rent. If there is one factitious argument, 
one pretense of a reason, one attempt to make a distinction without 
a difference that this Court has uniformly stamped upon with all its 
might, it is just that. This Court has repeatedly decided that such an 
argument is wholly unsound. What did the Court mean in Brown v. 
Maryland when it held that a tax on the occupation of an importer is 
the same as a tax on imports, and is therefore void? It is the source, 
the substance that the act strikes at, that the Court always looks to, 
and always has looked to, in every form and case that has ever come 
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before it until now. Chief Justice Marshall said—I read from the 
twenty-eighth page of our principal brief: 

“Tt is impossible to conceal from ourselves that this is varying the 
form without varying the substance. It is treating a prohibition which 
is general as if it were confined to a particular mode of doing the for- 
bidden thing. All must perceive that a tax on the sale of an article 
imported only for sale is a tax on the article itself.” 

What did the Court mean in McCulloch v. Maryland by saying that 
a State law levying a tax in the shape of a stamp upon bills issued by 
the Bank of the United States was a tax upon the bank? What did 
it mean in the case of Osborn v. Bank of the United States by de- 
claring that a State law requiring a payment of $5,000 or $50,000 be- 
fore a bank could begin business was a tax upon the actual powers of 
the Federal Government? ‘The case of Weston v. Charleston is very 
conclusive on this point. ‘There it was held that a tax upon the income 
of United States bonds was a tax upon the securities themselves and 
equally inadmissible. Chief Justice Marshall and four of his asso- 
ciates held that, although Mr. Justice Thompson and Mr. Justice John- 
son dissented on the ground that it was palpably an income tax, which 
the learned Chief Justice did not contradict. 

The case of Dobbins v. Commissioners is one of the most instruc- 
tive cases on this very point ever decided. What was that? ‘The Com- 
missioners of Erie County, in Pennsylvania, had a revenue cutter cap- 
tain residing there, the captain of a Federal vessel. ‘They were levy- 
ing their annual taxes upon their citizens, and they said, “You have got 
this office from which you have received this salary, and we want $10.50 
from you for that.” What was the plea then in the Court? Exactly 
the one now made here. It was insisted that it was not a tax upon his 
salary, that it was not a tax upon his office, but a tax upon the money 
in his pocket. What did this Court say? Mr. Justice Wayne was not 
in the habit of using strong language, but your Honors will find how 
sternly he condemned such a pretense as that. 

In Almy v. California it was held that a duty on a bill of lading was 
the same thing as a duty on the article which it represented. In Rail- 
road Company v. Jackson it was held that a tax upon the interest paya- 
ble upon bonds was a tax not upon the debtor, but upon the security, 
the bonds. Have not your Honors held over and over again that a 
tax on a broker or an importer—that a license fee before he could 
handle an imported article in its original package—was a tax on the 
imports which no State had a right to levy? I need not weary your 
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Honors further with cases. ‘They are all set forth here on pages 28, 
29 and 30 of our brief. 

“The value of property results from the use to which it is put, and 
varies with the profitableness of that use” (Postal Telegraph Co. v. 
Adams, 155 U. S. 688, 697). A tax upon the profitableness of the 
use is, therefore, a tax falling directly upon the value of the property. 
So I submit that a tax on rents is in substance a tax on real estate and 
should be made the subject of apportionment, as required by the Con- 
stitution in respect of all direct taxes. 

If your Honors please, how in principle does the corpus of personal 
property differ from a piece of real estate? JI own a house to-day and 
sell it to-morrow, and take as its consideration a mortgage on the 
same property for $10,000, the value of the house. Is a tax upon the 
house one kind of a tax and a tax upon the proceeds of the house an- 
other? It cannot be; it is impossible. ‘There is no real or substantial 
difference between a general tax on personal and on real property. No 
such thing has ever been decided; no such thing has ever been hinted 
at. A tax on personalty has all the elements of a direct tax, exactly as 
a tax upon real estate. It is directly imposed; it is presently paid; 
it is ultimately borne by the party owning it. There is no choice for 
him to escape from the tax but to abandon the property. ‘There is no 
volition about it, as there is in the case of any consumable commodi- 
ties upon which excises are laid. 

I recur now to what I said a little while ago as to the effect of the 
word “taxes” in the first clause of section 8 of article I, and I recall 
what Mr. Hamilton said and what Mr. Justice Paterson said and what 
Mr. Chief Justice Chase said when the subject came before them. 
‘They included in the subject of a direct tax the bulk of personal prop- 
erty under a general assessment. When they added the words “un- 
der a general assessment” there was no warrant for that in the Con- 
stitution or anywhere else. What they meant was a tax on personal 
property as it is levied and collected in the various States where the 
State comes directly to the owner of the personal property and taxes 
it as such. Suppose a direct tax be levied upon real and ‘personal 
property in the States, could a man whose personal property was 
touched by it appeal to the Court with any hope of success and say, 
“That tax on my personal property is not a direct tax, but is an ex- 
cise or a duty or impost. I will pay on my real property, but I will 
not pay and I shall appeal to the Supreme Court to free me from pay- 
ing the portion of the tax that rests upon my personal property.” ‘The 
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Court certainly would overrule such a contention. I say there is not 
the least distinction between such a case and that presented here. 

It has been alleged in the brief filed on the part of the Government 
in response to ours that this is not a general levy upon personal prop- 
erty in the words of Mr. Hamilton and Mr. Justice Paterson and of 
Chief Justice Chase. Why not? The suggestion is, because we have 
exempted everybody below $4,000. It is because we have exempted 
certain favored companies that own hundreds and thousands of mil- 
lions of personal and real property. 

What does a general assessment mean? It means that the Govern- 
ment goes through the district and hunts up the property and sees how 
much the citizen has and lays the tax upon him. Section 34 of this 
act covers the whole subject of general assessment and general levy. 
That section provides for a general scheme by which it is made the duty 
of the collectors and deputy collectors in each department to jour- 
ney through the district and find out what property each person has 
and make a list and levy the tax on that. If your Honors care to fol- 
low me (you will find a copy of the law among the papers submitted), 
on page 20, lines 19 and 20: “It shall be the duty of the collector or 
deputy collector to make such list or return, which, being distinctly 
read, consented to, and signed,” etc. 

I think your Honors will have no difficulty in coming to the con- 
clusion that the corpus of personal property is included within the 
subject of a direct tax, and that a tax thereon must be apportioned. 
How about income derived therefrom? I am not speaking now, your 
Honors understand, of the earnings and income from labor and from 
any calling, trade, profession, or business. I am talking about the 
direct income of personal property, as illustrated by the interest on 
bonds. ‘Thus the United States issues certain bonds and declares that 
the bonds shall not be subject to taxation by any State. I am look- 
ing at the question whether a tax on the interest of the bonds is the 
same in nature as a tax on the bond itself. A State levies a tax. The 
Legislature recognizes that the bond itself is protected and cannot be 
taxed; but it attempts to circumvent that inhibition by pretending to 
tax only the income after it has been collected on the plea that it has 
lost its identity and is part of the personal property of the owner of the 
bond. Would you say that, although the act of Congress said the 
bond should not be subject to tax, all the income therefrom and all its 
value might be eaten out by the State putting a tax upon the income 
of the bond? Of course, that would be an impossibility, and it 1s de- 
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cisive of this question, The substance is what the Constitution pro- 
vides for. The substance of right is what the Court. is bound to pro- 
tect. What is a bond of the United States or of any corporation, paya- 
ble thirty years hence to anybody who holds it, but for the provision 
that in the meantime it shall pay interest every six months at a certain 
rate? It is that which gives value to the bond. ‘The interest is a part 
of that bond, is a part of that piece of personal property, just ex- 
actly in every sense as the principal that is payable thirty years hence. 
It seems unnecessary to dwell longer on that subject, for the Govern- 
ment and the appellees have had our brief for two weeks and not a 
word has been said against this branch of the discussion therein, ex- 
cept the learned Attorney General’s suggestion that Congress was not 
taxing rents, but was only reaching the money collected in the form 
of rents. f . 

We may proceed now to inquire how the two rules, apportionment 
and uniformity, were intended by the makers of the Constitution to 
work in practical application to their respective subjects of taxation. 
It was then known perfectly well that apportionment was necessarily 
a rule of inequality. Nobody ever supposed or could contemplate that 
a tax levied by the rule of apportionment would result in equality of 
burden as to wealth, or, to state it in other words, that it would be 
found that the distribution of real and personal property was accord- 
ing to the population of the various States, or that a tax on real and 
personal property apportioned according to population would not bear 
more heavily on some than on other States. 

You remember that the Confederation had no power to tax; that it 
had been the subject of an intense struggle since 1781, culminating 
finally in 1786, and that the Confederation was then on the point of 
absolute collapse when the constitutional convention came together. 
The Confederation had demanded the impost, they had demanded the 
power of taxation in some form or other to save the nation, and the 
States never would consent. Your Honors all remember the quarrel 
about the impost, the getting of the impost and the not getting it, and 
then came the compromise in the Constitution. It is not necessary to 
relate the history of the compromise; how it was arrived at. 

Everybody knows that the quarrel began about how representatives 
should be apportioned, and one morning Gouverneur Morris, then hail- 
ing from Pennsylvania, solved that difficulty by saying, “Let us say 
representation and direct taxes.” This solved the difficulty, and no 
more quarrel was ever heard of, because those States that wanted more 
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than a due proportion of their representation, as the others thought, 
must now pay a similar undue proportion of the taxes. 

Then, as the essential part of this compromise, came the provisions 
in regard to the power of taxation to be*vested in Congress, which we 
are here to-day to expound. First, there was a surrender by the 
States to Congress of the exclusive power to levy taxes on imports. 
That had been the great source of revenue to all the seaboard States; 
it was known to be an endless resource for Congress. The States gave 
it up absolutely, and with it the power to regulate foreign commerce. 
Then, too, the States surrendered forever afterwards the right that 
they had had of taxing and regulating commerce between the States. 
How much of revenue, how much of sources and subjects of taxing 
power that has amounted to, let your Honors’ decisions for the last 
ten years on interstate commerce questions decide. ‘That was one 
part of the compromise. Then came the grant to Congress of power 
to. lay indirect taxes, as we now call them—a grant to Congress of 
the power to levy, by the rule of uniformity, duties, imposts and excises. 

I say that the rule of apportionment by numbers was designed to 
operate exactly as it eventually did. What does it result in? It re- 
sults, does it not, in a law of protection for the benefit of the holders 
of such property as was contemplated as the subject of the direct taxes? . 
I own a house in New York. I study the Constitution and I see that 
it can be made the subject only of an apportioned tax. If that ap- 
portioned tax is applied my taxes will be less by half or a quarter or a 
fifth or a tenth, as the case may be, than if it were a tax applied by 
the law of uniformity. Is not that an absolute and indefeasible right 
of the property owner in every State just as much as if the Constitu- 
tion had provided as a part of this compromise that no taxes should be 
levied by the Federal Government upon real estate in any State? 

Of course there has occurred this accumulation of wealth per capita 
in certain States to a greater extent than in other States. This dis- 
proportion existed then as it exists now, only different in degree. It 
was just this disproportion that the provision as to apportionment was 
intended to protect. It was that which it has operated to protect, 
and ought to operate to protect. It was then understood perfectly well 
to be a rule of inequality on the strength of which was bought the 
assent of the States then owning such property. The question to-day 
is whether that bargain shall be repudiated. Your Honors know what 
the seaboard States gave up for it. They gave up that inexhausti- 
ble source of revenue, customs duties, the whole regulation of com- 
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merce, and now the question is whether the other States, in whose be- 
half and for whose benefit that was given up, shall take back the price 
for which it was given. I cannot believe that your Honors will enter- 
tain any real doubt upon such a question as this. 

But there is another clause providing that representation and di- 
rect taxes shall go hand in hand. What did that mean? Why was it 
that the framers twice said it in the Constitution? And it is the only 
thing that they did say twice. They said it in section 2 of article I, 
when they provided that representatives and direct taxes should be 
apportioned according to numbers, and they said it in the ninth section 
of the same article when they prescribed that no capitation or other 
direct tax should be levied except according to the census. If the 
Court please, they were fresh from the struggles about representation 
going hand in hand with taxation, and it was for the protection of this 
property, this accumulated property in the States, as against the in- 
road of the vote of mere numbers, that they stipulated and insisted 
upon the guaranty of apportionment—such was the fundamental con- 
dition of the States adopting the Constitution. 

The purpose was as clear as if it had been written in so many words 
that when the representatives of any State voted in the House of Rep- 
resentatives, where only a tax could originate, upon a law to impose 
a direct tax upon the property or the income of property in any State, 
they should do it under the restraint that according as they possessed 
the political power to vote the tax, it should fall upon the citizens of 
the State that they represented. Is there any doubt that that was the 
object, that that is how it was made a precaution and a guaranty? 
That is how it was made a safeguard of the Constitution, so that when 
aman came from a poor State to put a direct tax upon New York or 
upon Massachusetts or Pennsylvania, however poor his State might 
be, however small or great might be its population as compared with 
that of those richer and greater States, it should bear just that pro- 
portion of the tax, and that in voting to tax Massachusetts, New York, 
Pennsylvania and New Jersey he could not by any device exempt his 
own State from its proportionate share. 

What an object lesson this law is as to these subjects of direct tax 
that I have now spoken of, namely, the rents of land and the income 
of personal property. Here are the other forty States, all the States 
representing that region that has come in under the provision that new 
States might be carved out of the Territories, which haye voted to 
put this direct tax under the pretense of an income tax upon these 
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seaboard States, throwing to the winds the restraint that the Consti- 
tution placed upon them, and practically exempting their own States. 
They have provided that New York, Pennsylvania, Massachusetts and 
New Jersey shall pay, as I told you in the beginning, five times the 
amount they would pay if the rule of apportionment guaranteed by the 
Constitution had not been utterly disregarded. 

If the Court please, this question as to a direct tax upon the income 
of real and personal property has never been decided. Not only that; 
it has never been considered; it has never been presented to this Court. 
When my learned friends on the other side get up and say there is 
nothing to debate here, we answer that the question whether a tax on 
the rents is in real substance and effect different from a tax on the 
real property itself, and whether a tax on the income of personal prop- 
erty is different from a tax on the corpus of personal property has 
never been presented here. 

My friends say that we are bound to lose our case in toto because 
the questions have been adjudicated adversely to our contention. ‘There 
are five cases upon which they rely. If the Court please, let us look at 
those five cases. First, there is the Hylton Case. I feel bound to speak 
of the Hylton Case and of the men who were in it with profound re- 
spect, but there are some peculiarities about that case. Your Honors 
may recall what the Court said in the case of The Collector v. The 
Railroad Company, in 100 U. S., when a tax case involving a very small 
amount came up for decision under the old income tax law which had 
been repealed. The Court said, in the language of Mr. Justice Miller: 

“As the sum involved in this suit is small and the law under which 
_ the tax in question was collected has long since been repealed, the 
case is of little consequence as regards any principle involved in it as 
a rule of future action.” 

Mr. Justice Gray: From what page do you read? 

Mr. Choate: I read from our brief, page 26. That case was two 
volumes, and only one year before the Springer Case, which is re- 
ported in 102 United States. 

The carriage tax which was levied by the law of 1794 was for two 
years and until the next session of Congress. The Attorney General 
has erroneously stated in his brief that this contained some exemptions. 
It was a tax on carriages, but not including carriages kept for ag- 
ricultural purposes or for the transportation of goods, wares, and mer- 
chandise. It was therefore limited to a tax on carriages used for the 
transportation of passengers. It was levied at arbitrary rates, with- 
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out regard to the value of the carriages. A man paid the same for 
the right to use his carriage over the public roads whether it was a 
$15 or a $1,500 carriage. Mr. Hylton said in his declaration that he 
had 125 chariots, not kept for hire but for use in his own family; 
124 of them must have been for use in his castles in Spain. It turns 
out that the amount necessary, then, to give jurisdiction to this Court 
was $2,000, and a stipulation was filed that if the case went against 
him judgment should be entered for $16. It appears by comparing 
the case with the statutes that the annual tax was $8 and there was 
a penalty of $8 more. The case going against him, judgment was en- 
tered for $16 for his one actual carriage and one penalty. Sixteen 
dollars multiplied by 125, the number of his imputed carriages named 
in the declaration, amounted to just the sum that was necessary to 
give the Court jurisdiction, namely $2,000. Mr. Hamilton addressed 
the Court in an eloquent oration, his biographer says, for three hours, 
on the question whether a tax upon the use of a carriage by the year 
was a direct tax or an excise duty or impost. What he could have . 
talked about, your Honors will wonder just as much as you will next 
year wonder what I have talked about so long to-day. ‘There never 
was any doubt nor could be any doubt that this was an excise duty, an 
excise upon the use, the privilege of using, of having the right to run 
a carriage over the public road for the year. The same principle was 
held under closely similar circumstances, too, in Pickard v. Pullman 
Cots: 34 

My friends are very fond of Adam Smith. I should like to call the 
attention of my friend Mr. Carter to this quotation from Adam Smith, 
whose book Justice Paterson had in his hand and referred to in his . 
opinion. Smith wrote: — 

“A coach may with good management last ten or twelve years. It 
might be taxed once for all before it comes out of the hands of the 
coach-maker; but it is certainly more convenient for the buyer to pay 
four pounds a year for the privilege of keeping a coach than to pay 
all at once, forty or forty-eight pounds additional price to the coach- 
maker, or a sum equivalent to what the tax is likely to cost him dur- 
ing the time he uses the same coach.” 

And he gives it as a typical instance of an excise upon a consumable 
commodity. Whatever the learned judges said in the Hylton Case 
beyond deciding that the duty imposed was an excise, whoever the 
judges were, wherever they had been, in whatever conventions they 
had sat, was mere dictum. Certainly the case does not and ought not 
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to stand in our way in asserting that we are entitled to the guarantees 
of the Constitution as to our property, real and personal in the States. 

We then have the case of the Pacific Insurance Company v. Soule. 
That case involved nothing, if your Honors please, but a tax upon the 
business and earnings of an insurance company. ‘The learned Attor- 
ney General at the time had to say something, and he simply said that 
the Hylton Case disposed of that. The Court said that it was an ex- 
cise duty or impost on the business. It was not a tax on property any 
more than the tax on the carriage was. "The tax was determined to 
be on the business of the corporation—for the right to do that busi- 
ness for the current year. We do not dispute the right of Congress 
to levy such a tax by the rule of uniformity, for it is essentially an ex- 
cise and always has been known as such. 

Then came Veazie Bank v. Fenno. The tax there was not upon any 
property, but upon the right to enjoy the privilege of issuing bank 
notes. What has that got to do with the levy of an unapportioned tax 
upon real or personal property within the State and in defiance of the 
constitutional guaranty of apportionment? 

The next case was Scholey v. Rew. The question was whether a 
succession tax upon the devolution of title to real estate was a direct 
tax. The Court held that the tax was not upon the land, but upon 
the right to become the successor upon the death of the predecessor. A 
tax upon this right or privilege was held not to be a direct tax. 

Then came Springer v. United States. What was Mr. Springer’s 
case? It was a suit brought by him long after the repeal of the act. 
He was a lawyer, and he had earned $50,000. The Court draws at- 
tention in its opinion to the fact that there is no suggestion of any 
income from property. Mr. Springer did not put the point, if the 
point existed in his case, that we have presented to you to-day. li 
he had any rents, he did not say so; if he had any income from per- 
sonal property, he did not say so, but he said his income, gains and 
profits. Now, I defy any lawyer to take up the Springer Case and 
say that there is anything decided in that case which stands in the 
way of the propositions which we have presented to you. On the 
contrary, your Honors could decide the Springer Case exactly as it 
was decided if it was heard before you yesterday, and decide this case 
as I now claim, giving us the protection of the constitutional guaranty 
to the owners of property in the States. If what Mr. Justice Swayne 
said on that subject (limited, as all decisions must be, to the facts and 
issues presented for decision) were incorporated in the form of a stat- 
ute, it would not cut us off. 
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Have your Honors ever decided that a tax on rents and on the in- 
come derived directly from personal property was not a direct tax? I 
believe two of your Honors yet remain on the bench who were here 
then? Was this question that we now present to you decided? Was 
it argued? Was it considered? It is utterly impossible that it should 
have been, for it was not involved in the case. 

If the Court please, I am admonished by the flight of time that I 
must proceed to other inquiries. I say that as to the rest of this law, 
and the provisions which operate as an excise or duty upon income de- 
rived from business or work of any kind there is a gross violation of 
uniformity, and therefore that the whole law is void. What is meant 
in the clause “uniform throughout the United States”? If the Court 
please, it would seem that that is capable of solution without imput- 
ing heedlessness to Washington, Hamilton, Madison, Franklin, and 
the other men who sat with them in the convention. Clearly the word 
“uniform” means something and was inserted for some definite pur- 
pose. But the learned Attorney General says that the word “uni- 
form” is surplusage. Surplusage! Those men whose names I have 
mentioned and their illustrious peers throwing in a word for mere 
surplusage! His associate, Mr. Carter, says that it only means that 
it shall be a tax which extends throughout the United States; in oth- 
er words, strike out “uniform” and insert in its place “extend.” Both 
say in effect that a constitutional requirement that a certain kind of 
tax shall be a uniform tax throughout the United States may be with- 
out the first element of uniformity as between the Government and 
the citizen, or between the citizens whom it affects. No matter how 
far it departs from uniformity in the treatment of the citizens who are 
entitled to equal treatment at the hands of the Government, if that in- 
equality prevails alike in Alaska, in Florida, and in New York, our 
opponents contend that it complies with this constitutional provision. 
They claim that this provision deals not with the people throughout 
the United States, but with the mere geographical divisions of the 
United States as so much territory. Is not that a fair version of their 
argument? Is not that what they have said here? It is almost their 
very words—that “uniform” means nothing—and then they assert that 
if you say it means uniformity in the tax itself, you get rid of the 
words “throughout the United States” altogether. 

The appellees and the Government claim that the provision means 
only geographical uniformity; so Mr. Carter explains at page 12 of 
his brief. I have quoted it here, and if it is incorrect my friend will 
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correct me. Mr. Carter says that it means that “there shall be no dif- 
ference of plan or method in different States.’ Why limit the uni- 
formity required to uniformity of plan or method, when a tax lack- 
ing every requisite of uniformity im its essence and substance may yet 
as to the plan or method of laying and collecting it be uniform? And 
why limit the prescribed uniformity to uniformity “in different States,” 
when the provision ignores State lines and States altogether and deals 
directly with the people of the whole United States without regard 
to the States? Our adversaries are bound to concede some uniform- 
ity, but, under cover of conceding uniformity “in plan or method” of 
laying and collecting, they ignore and refuse all substantial uniform- 
ity. Thus, while imputing to our construction a total ignoring of the 
words “throughout the United States,” they ignore the whole substance 
of “umformity,’ and so practically nullify the entire restriction. 

The whole drift of their argument is that Congress, dealing with 
the individual citizen in laying and collecting these taxes, need observe 
no rule of uniformity except as to the plan or method of laying. They 
strike out the word “uniform” and insert in its place “extend.” We 
claim that this clause means exactly what it says, and that each part 
of it is of equal force and effect and must receive full force and ef- 
fect. That every duty and every impost and every excise must be 
in tts nature and quality a uniform duty, a uniform impost, a uniform 
excise, and that this rule of uniformity shall be applied in every in- 
stance “throughout the United States.” Thus we give full play both 
to the words “throughout the United States,” and to the word “uni- 
form.” , 

There is no mistake as to what the meaning of the word “wiform” 
is as an essential quality of a duty, impost, or excise. It must oper- 
ate alike upon the class of things or of persons subject to it. The 
class may be fixed and bounded by Congress in its discretion. It is 
for the courts to say whether this rule of uniformity has been applied 
within and throughout the class. 

The contrast or antithesis between the rule of apportionment pre- 
scribed for direct taxes and the rule of uniformity prescribed for “du- 
ties, imposts, and excises” was designed. The contrast was intended 
to be complete and perfect between each element of the two rules. 

The rule of apportionment was known and intended to be a rule of 
inequality. ‘This inequality was inevitable and existed in the very na- 
ture of the compromise out of which it resulted. This inequality was 
recognized as certain to increase as one State grew in population faster 
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than another; hence the requirement of a decennial census to correct 
this inequality, so far as that might do it. But there were features 
of inequality as between different States which were radical and in- 
curable by any census. ‘There was and there could be no such coinci- 
dence between population and wealth as the rule assumed, and the 
divergence from any approximate coincidence would grow, as it has 
grown with every census. 

The rule of uniformity, on the other hand, as applied to “duties, 1m- 
posts and excises,” was known and intended to be a rule of approxi- 
mate and reasonable equality among those embraced in the class 
affected by it—everywhere and at all times—and no changes of popu- 
lation or of wealth anywhere would or could affect its force and effect. 

The constitutions of nearly all the States have adopted from the 
United States Constitution this rule of uniformity, and in its practical 
application the courts of all speak with one voice as to its mean- 
ing, that it is exactly that for which we contend. 

But there is another cardinal difference between the two rules which 
is even more radical and far-reaching and compels the construction of 
the rule of uniformity for which we contend. It must be observed 
that the first clause of section 8, article I, taken by itself, gave to 
Congress the complete and unqualified power of taxation, only lim- 
ited to national purposes, but wholly unlimited as to place. As it 
stood alone the power extended to every inch of the territory and to 
every person and every thing within the dominion of the Government 
created by the Constitution. As it stood alone Congress could have 
laid and collected taxes of every kind, direct and indirect, for national 
purposes, without regard to population or wealth or to State bounda- 
ries, restrained only by those fundamental limitations inherent in the 
very power of taxation and indispensable in the government of a 
free people. 

At last, what Washington and Hamilton and Madison and all the 
other great national leaders had so long been contending for as the 
only possible basis of “a more perfect Union” was achieved, viz., pow- 
er in the National Government to reach directly and not by requisition 
on the States, which had proved to be of no use, every man, every dol- 
lar, every thing, and every inch of land within the States or the United 
States; but it was no part of the plan of any of them that this pow- 
er in the new Government should be absolute or unqualified, except 
as to place and persons. As to place and persons it should forever 
remain unqualified and reach as far and as wide as the territory of 
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the United States and touch every person and every thing therein. 
And so they proceeded to modify and to qualify this power, except 
as to its extent in place or space through the whole territory of the 
nation, and except as to its hold upon every person and thing, by pre- 
scribing the different measures by which the burden of the different 
kinds of taxes, direct and indirect, should be meted out. As to-indirect 
taxes, the modification or qualification was applied by section 8. As 
to direct taxes, the measure was prescribed by section 2. 

And just here differences of geographical relation and of the po- 
litical relation of the Government to the different divisions of the en- 
tire people confronted them, and these differences entered into and 
in fact formed the basis of the different measures prescribed for the 
laying of the two different kinds of taxes. This directs our atten- 
tion to the different geographical expressions used in the two rules by 
which the taxes were to be measured out: “among the States’ and 
“throughout the United States,’ wholly different measures. 

There were the thirteen States, all seaboard, and behind them a vast 
stretch of territory, occupied or unoccupied, explored or unexplored, 
which in due time, but not yet, would form new States of the Union, 
This vast territory was beginning to fill. Burke in one of his great 
speeches for America ten years before had remarked as unparalleled 
“the vast force with which population shoots in that quarter of the 
world.” ‘The political relations of the new Government to the people 
in the old States and to those in the new Territories were to be wholly 
different. On the one hand the State governments intervened between 
the United States and their people, the States retaining all their powers 
not granted to the United States. On the other hand the relation of | 
the Government to the growing people of the Territories was direct 
and immediate. What constitutions, what laws would prevail in the 
future new States was wholly unknown, except that each was to have 
a republican form of government. 

As to representation in Congress and direct taxes—taxes on prop- 
erty—the people in the Territories had little concern and would not 
have until from time to time new States were created. But the thir- 
teen old States were in a hopeless conflict with each other—conflict as 
to both representation and taxation—which was only solved by the 
happy compromise resulting in section 2, that representation and di- 
rect taxes should be apportioned among the several States according 
to their respective numbers; new States as admitted were to come un- 
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Thus the Constitution, in prescribing the rule of measuring direct 
taxes, deals with the States and with the people therein. It allots to 
each State its aliquot part of the total amount to be collected according 
to numbers, and the quota of each is levied and collected from the prop- 
erty of the States, in substance though not in form, as other State 
taxes are collected. 

But as to taxes not direct—“duties, imposts and excises”—the situa- 
tion was wholly different. ‘These, which had belonged absolutely to 
the States and which they had persistently refused to part with, were 
now surrendered to Congress—the imposts absolutely; the excises and 
duties on consumable commodities to a great extent—because of the 
impracticability of any State maintaining them against competition with 
other and adjoining States, and because of the “commerce” clause and 
the “immunities” clause in the Federal Constitution which cut them off 
from all manner of excises upon interstate commerce and upon in- 
comers from other States who could no longer be treated as foreigners. 

In dealing with these the Constitution no longer dealt with the 
States or with the citizens through the States, but directly with the in- 
dividual citizen—the individual thing to be subjected to the tax. It 
wiped out all State lines, ignored the States entirely, and went directly 
for the man or the thing, and whether he or it was found in a State or 
in the Territories or in the District of Columbia was all one. On all 
these alike the purpose was to provide for the exercise of the taxing 
power “throughout the United States” whenever it should be exercised 
at all. In each and every part of the territory of the United States the 
excise or duty laid or imposed must rest and operate. 

This direct relation between the nation and the individual citizen, by 
means of which the nation was to lay its hand upon the citizen with- 
out any regard to his State, was now and here for the first time at- 
tained. It had failed to be attained under the Confederation because the 
States had stubbornly refused to grant it any power of taxation. It 
had failed under this very Constitution, as to direct taxes, because of 
the equally stubborn refusal of the States to permit them at all unless 
apportioned according to numbers. 

By what rule or measure, then, was this new power in the new Gov- 
ernment to be wielded or exercised throughout the United States? ‘That 
was the question. The equality of all men before the law was the fun- 
damental principle of the new Government. It was this that dictated the 
rule of uniformity—not a nominal. or formal uniformity, not a uni- 
formity of plan or method in the different States, but an actual and 
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substantial uniformity in the nature and quality of the taxes so to be 
levied. There had been an effort at such uniformity in respect to direct 
taxes, but the quarrels and rivalries between the States, driving them 
into the compromise of apportionment by numbers, had defeated and 
produced as to those an utter lack of uniformity. But here there were 
no States in the way. Provision could be made and was made in re- 
spect to these kinds of taxes for substantial equality in the treatment 
by the Government of all the people—in other words, for uniformity. 

Of course it was necessary for the Constitution not to attempt to 
legislate, but only to prescribe the rule. It was necessarily to be left 
to Congress to select the subject of taxation, the class of things or per- 
sons or occupations on which the excise or duty should fall. It might 
make that class as narrow or as broad as it chose in its discretion, sub- 
ject only to the limits inherent in the nature of taxation itself, but 
every man within the class must fare alike. ‘There had been an in- 
finite variety of excises as to the subject of taxation, infinite variety 
as to rates, and even distinction as to persons. It was well known that 
even as to persons there had been variety as to the same tax. In Eng- 
land during the commonwealth foreigners were always charged a 
double tax on the same imports, and this had been possible among 
the States in dealing with incomers from other States. It was to put 
an end to this pre-existing rule of variety which led to marked in- 
equality and frequent oppression that the rule of uniformity was 
introduced; not as between the States or the citizens of States, for 
the States had and were to have absolutely nothing to do with it, but as 
between all citizens standing alike before the Government and entitled 
to just and equal treatment at its hands. 

It is impossible to impute to the framers of this rule of uniform- 
ity the intention that, on the same identical article subjected to duty 
or excise, any one citizen, simply because of his age or size or sex or 
condition or any other personal difference, should pay a higher or a 
lower rate of tax than any other citizen, or that, as an impost on the 
same article imported, the rich man should pay a larger or a smaller 
rate of duty than a poor man. In this respect all were to be treated 
alike in the laying of the new duties. In this sense every such duty 
or excise or impost was to be a uniform duty, excise, or impost, and this 
rule of uniformity securing just and equal treatment by the Gov- 
ernment was to prevail throughout the United States, wherever the au- 
thority of the Government extended, and so, to make this absolutely 
certain against all possible doubts and contingencies, the clause was 
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formulated as a limit or modification of the power to lay these duties, 
etc., “but all duties, imposts and excises shall be uniform throughout 
the United States,’ and every word of it is full of meaning. 

Our construction of this clause has been acted on by the Govern- 
ment from the beginning until now. In no tariff act—and I call your 
Honors’ special attention to this—with all the infinite variety of classi- 
fication of goods which those acts contain, never once has there been 
a clause in a tariff act which made the rate of duty to be paid depend- 
ent upon the person who imported the goods, whether it was a person 
or a corporation, whether it was a white man or a black man, whether 
it was a rich man or a poor man. 

Mr. Justice White: Would not that construction destroy all spe- 
cific duties in every tariff act from the foundation of the Government? 

Mr. Choate: Not in the least. We advance no such theory of 
uniformity. All the uniformity we claim is that on the same thing 
persons shall not be taxed at different rates. We do not pretend or 
claim that all articles must be taxed at the same rate. Such a posi- 
tion would be preposterous. We simply claim uniformity as to per- 
sons paying the duty; that the duty on the same article shall not be at 
one rate for A and double that rate for B; at one rate for individuals 
and partnerships and at double that rate for corporations. We do not 
claim that all articles should bear the same rate, or that all grades of 
every article should bear the same rate. 

Mr. Justice White: Is it not the uniform construction of the word 
“uniform” in State courts that if a man has property worth ten dol- 
lars you cannot tax him at the same rate that you would tax a man if 
his property was worth one dollar? Is not that the uniform con- 
struction given to the word “uniform” by the State courts? 

Mr. Choate: I think not, if Your Honor please, where the Consti- 
tution requires uniformity in the rate of the tax. 

Now I call attention to the particular point that was raised by Your 
Honor the other day in the question to Senator Edmunds. It appears 
that the State of Louisiana in its constitution had adopted the words 
“equal and uniform throughout the State.” A specific duty by the 
pound was laid by the State of Louisiana upon all cotton of whatever 
quality, grade, or value. It was suggested by Mr. Justice White yes- 
terday that equal and uniform, as used in the constitution of Louisiana, 
forbade such a specific duty because it taxed different property at the 
same rate without regard to value, and that the same construction 
would operate to deprive Congress of the right to impose specific du- 
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ties. But on examining the constitution of that State, it appears that 
there was another clause. The provision was that taxation shall be 
equal and uniform throughout the State, but it also added “all proper- 
ty shall be taxed in proportion to its value.” If I correctly understand 
it, that specific duty per pound on cotton, whether it was worth four 
cents or twelve cents, was held to be a violation of the provision that 
all property should be taxed in proportion to its value (Sims v. Jack- 
son, 22 La. Ann. 440). I do not see how anything else could possibly 
have been held. : 

I have searched in vain and my associates have searched in vain for 
any case in any State or Federal reports where the phrase “uniform” 
or “uniform and equal,” or “uniform throughout the State” or “uni- 
form throughout the United States” has ever been held to sanction or 
permit one man or one corporation, or a corporation as compared with 
an individual, or a rich man as compared with a poor man to be taxed 
at a different rate by the same impost, the same duty. The word “uni- 
form,” which has now become a cardinal part of the constitution of 
most of the States, never permitted that, and that is all we ask. That 
is all the extent of uniformity which we claim here. 

I repeat that in no tariff act, with all the infinite variety and discrim- 
ination in the classification of goods which those acts contain, has there 
ever been a different rate of duty charged to different persons on 
the same article imported. 

The learned Attorney General says that there is an exception to 
that. He says that passengers arriving on vessels from abroad are 
permitted to bring in their personal baggage and effects free of charge. 
I think that is the exception that proves the rule. If he wanted to 
make the presentation of his claim as to uniformity grotesque and ri- 
diculous, it seems to me he could not more successfully present it. Of 
course there is a reason for that. All people, foreign and native, are 
treated alike under that rule. However much the rule may be abused, it 
rests upon a principle, which is that nobody shall be required to come 
in without clothes. That was the original intent; but it has been 
stretched in a variety of ways, and those clothes have been multiplied 
hundreds of times over; but is it not a pitiful result of a search through 
all the books, Federal and State, when no departure from the rule of 
uniformity for which we contend can be found anywhere except this 
provision ? 

Rich and poor, old and young, capitalist and laborer, citizen and 
foreigner, corporation and individual, have been accorded the same 
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right to import the same goods at the same rate, and we do not be- 
lieve that any departure from this rule of uniformity has ever been 
suggested in either house of Congress on the discussion of any tariff 
bill, and this is the rule of uniformity throughout the United States 
for which we contend as to all duties, excises and imposts. 

The learned Attorney General has appended to his brief a list of 
all Federal excises imposed during the first generation after the adop- 
tion of the Constitution: first, during Washington’s administration 
by eight different acts of Congress, and, second, during the war of 
1812 by thirteen other different acts, and we challenge the closest 
scrutiny into the provisions of those twenty-one different acts of Con- 
gress for any departure from this rule of uniformity as construed by us. 

And turning to the decisions of the courts and the utterances of 
text-writers we find full support for it and nothing decided and almost 
nothing said to the contrary. 

Chief Justice Marshall certainly knew what this clause meant if 
anybody ever did, and in Loughborough v. Blake, 5 Wheaton, he 
analyzes and resolves it exactly according to our construction, and he 
would manifestly have scouted the idea that “a mere territorial uni- 
formity in plan and method in the different States” would satisfy its 
requirements. He shows that the grant of power contained in the first 
clause of section 8 is general, without limitation as to place; that i 
(1. @., the grant of power to tax) “consequently extends to all places 
over which the Government extends ;” that the object of the second 
clause is to “modify the grant” and that “the modification of the pow- 
er does not extend to places to which the power itself does not ex- 
tend; that the power, then, to lay duties, imposts and excises when 
exercised “must be exercised throughout the United States;” that any 
place in this District or in any Territory is not less within the United 
States than any place in any State, and that “wt is not less necessary 
on the principles of our Constitution that uniformity im the imposition 
of duties, excises, and wmposts should be observed IN THE ONE THAN 
IN THE OTHER,” and he says that “the principle of uniformity estab- 
lished in the Constitution secures the District’? (which must be the 
people of the District) “from OPPRESSION in the imposition of indirect 
” If the object of the principle was to secure the people in one 
part of the United States from such oppression, it was equally to se- 
cure all the people throughout the United States from the same thing. 

Mr. Justice Field gave the same construction to the same clause in 
U.S. v. Singer, 15 Wallace. “The tax here is uniform in its opera- 
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tion—that is, it ts assessed equally upon all manufacturers of spirits, 
wherever they are. The law does not establish one rule for one dis- 
tiller and a different rule for another, but the same rule for all alike.” 
I ask nothing but that. It is said that the Head Money Cases stand in 
our way. If the Court please, there is not a word in the Head Money 
Cases that stands in the way of the construction which I have claimed 
and which Mr. Justice Field has given to this clause. The Head Mon- 
ey Cases decided nothing to the contrary, but merely that an act im- 
posing the same rate of head money per passenger on sail and steam 
vessels complied with the rule of uniformity. Of course it did. And 
Mr. Justice Blatchford in the same case in the circuit court explained 
just how this was, viz., because “the rule of uniformity is sufficiently 
observed if the tax extends to all persons of the class selected by Con- 
gress—that is, to all owners of such vessels” bringing alien passen- 
gers to all ports of the United States. 

The observations cited from Mr. Justice Miller and Mr. Justice 
Story, on page 33 of the learned Attorney General’s brief, do not even 
imply that on the same article or on the same class of articles fixed 
by Congress one man in any part of the United States can be made to 
pay a higher rate than any other man in that place or in any other 
place in the United States. On the contrary, they imply that he can- 
not, and that is the very rule of uniformity in all places and for all 
people for which we contend. 

In insisting, then, upon our construction that the clause means that 
all duties, imposts and excises shall be uniform duties, imposts and ex- 
cises throughout the United States, we give full force and effect to 
every word, and claim to be supported in it by the highest authorities. 

It is our adversaries who, to limit its meaning to “geographical uni- 
formity” (if that means anything), have to distort it and pervert it by 
inserting other words which alter its meaning, as Mr. Carter does on 
page 12 of his brief, when he says: 

“It means just what it says, namely, that ‘duties, imposts, and ex- 
cises’ must be of uniform operation throughout the United States— 
that is, that there should be no difference of plan or methods in dif- 
ferent States.” 

The framers of the Constitution certainly never would have rec- 
ognized this paraphrase of their rule. 

What we claim and what we think they meant is that each duty, each 
impost, each excise, must be uniform in itself, must bear at the same 
rate upon the subject of the tax, however owned, without regard to 


456 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


any other duty, impost, or excise, and the idea suggested by the learned 
Attorney General that a plain and intended departure from uniform- 
ity in any one duty, impost, or excise, or in any set of duties, imposts, 
or excises can validly be resorted to to compensate for any real or 
imaginary inequality produced by the operation of any other set of du- 
ties or branch of taxation is utterly repugnant to the rule and to the 
Constitution. 

If the Court please, this brings me to say a few words upon a new 
doctrine which has been presented here by the representatives of the 
Government and strongly urged by my learned friend, Mr. Carter. The 
learned Attorney General says in his brief, at page 83, that the rule 
of uniformity has been practically violated in the act of 1894, but that 
the law must be regarded not as standing alone, but as a part of our 
general system of taxation, and that so regarded its effect is to bring 
about an approximation of equality of taxation. This is, as I under- 
stand it, an unequivocal admission that the law in itself is not equal 
or uniform in its operation, but that we may speculate that perhaps 
it works out uniformity of tax burden upon some theory or notion of 
compensation or equivalents. Has such a doctrine ever before been 
advanced in this Court? It amounts to the claim on the part of the 
Government that an act of Congress violating the Constitution and 
utterly lacking in uniformity may be upheld because some other act 
or the general tariff laws operate unequally. Is it true that under 
the Constitution you can compensate for intentional inequality of bur- 
den in one set of excises, duties, or imposts by imposing others which 
are inherently lacking in every essential element of uniformity? Is this 
Court prepared to go that length and to enunciate any such construc- 
tion of the Constitution? 

This is a doctrine worthy of a Jacobin Club that proposed to gov- 
ern France; it is worthy of a Czar of Russia proposing to reign with 
undisputed and absolute power; but it cannot be done under this Con- 
stitution. 

Your Honors cannot mistake our proposition or misunderstand our 
position. It is that each duty, each impost, each excise must be tested 
by itself under the Constitution. We must ascertain whether it is in- 
herently uniform throughout the United States. If uniform in it- 
self it is valid; if it is not uniform inherently, bearing equally upon 
the subject of the tax wherever found, it is void. This theory that you 
can force a set of ununiform excises and internal taxes into the body 
of a tariff act to compensate for supposed or speculative inequalities 
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worked by a protective or free-trade tariff on the body of the people 
is certainly an outrage upon the Constitution, and it ought not to be 
sanctioned or tolerated by this Court. The same rule should apply as 
to every internal duty and to every external duty. All and each must 
be inherently uniform, and unless uniform this Court can and must . 
pronounce them void. 

We cannot be put in the position of claiming that different articles 
should be taxed at the same rate. We have never made any such claim. 
Mr. Guthrie in his opening distinctly repudiated it. No foundation ex- 
ists for any suggestion that you are going to upset the whole tariff 
scheme; that you are asked to declare specific duties unconstitutional. 
We do not claim that goods imported must be taxed according to their 
value. We only insist that the same tax, whether specific or ad valorem, 
shall be the same as to all pERSonNs—as to all owners of the subject of 
the tax. There is not a single article, there is not a single clause in 
any tariff scheme since the first one was devised by Hamilton, that we 
interfere with in the least |by the assertion of our doctrine in this case 
and by a decision on the part of this Court sustaining the propositions 
for which we contend. 

It is not necessary for me to say anything more, I think, about 
the fifth amendment or about the inherent restrictions contained in the 
nature of a tax. My learned friend, the Attorney General, thought 
he could be excused for condemning the members of the convention 
for inserting the word “uniform” in the Constitution as surplusage, 
because he imputed the same effect to the fifth amendment; because 
he imputed the same effect to the inherent limits upon the power of 
taxation indispensable to the government of any free people within 
the cases cited in our brief, and from the convincing force of which his 
argument recognized there was no escape. But the makers of the 
Constitution were not willing to leave this to implication. They did 
not mean to have any doubts as to what limits were inherent in a tax 
itself. ‘They meant to make assurance doubly sure and take a* bond 
for themselves and their posterity to the end of time that Congress 
never should put an impost, duty or excise upon the people that should 
not be uniform upon all the people of the United States. 

The position of our adversaries is that Congress can dispense with 
this rule of uniformity under some pretense of public policy; that 
their power is absolute and beyond the control of this Court; that no 
abuse can be checked; that there is no help for it, in the language of 
my learned friend, Mr. Carter. That contention presents the funda- 
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mental principle of constitutional law that you are to apply in this case, 
which I think has been laid down a hundred times from the cases of 
Calder v. Bull and Marbury v. Madison until now; that this Court 
was created to enforce the provisions of the Constitution, and that be- 
cause it was so created this Constitution has been declared to be a 
document surpassing in wisdom all prior written forms of government 
ever dreamed of. To argue further is to dignify a suggestion which 
I never thought possible would ever be flung at this tribunal—a doc- 
trine so revolutionary that I am amazed at hearing it advanced by 
Mr. Carter. 

Now, what are the breaches of uniformity here? I shall treat them 
briefly in view of the clear and remarkably forcible presentation of 
them in the opening by Mr. Guthrie. In the first place, there is this 
exemption of everybody with an income less than $4,000. I might, by 
the way, find it wholly unnecessary to argue that this was class legis- 
lation, because my learned friend who last spoke said this is only a tax 
upon a few selected rich men, or, as the Government’s representative 
puts it, on the upper class. I thought that every Federal statute must be 
one law for the poor and rich alike throughout the United States. 
Mr. Carter went further and said that it was a law for a few extreme- 
ly rich men. We are at the parting of the ways, if your Honors please. 
On one side there are all these constitutional guaranties, these funda- 
mental principles which this people believed were wrapped up in the 
Constitution from the beginning, and on the other, there is this new 
doctrine of Mr. Carter’s army of 60,000,000—his triumphant and tyran- 
nical majority—who want to punish men who are rich and confiscate 
their property. What does this exemption really amount to? A man 
living with investments of $133,000 in bonds at 3 per cent. is a sub- 
ject of exemption. I hope that we shall all be able to leave our chil- 
dren each in as good condition as that, and not have Congress claim 
that he or she should be classed among the lower middle classes because 
his or her income does not exceed $4,000. My friend on the other 
side has made our argument easier because he has said this exemption 
might just as well have been $20,000, and he said it in earnest. Thus 
he has conceded that if this classification can stand, a man with $666,- 
000 at 3 per cent. or $500,000 at 4 per cent. was a fit subject for ex- 
emption. It is, therefore, for you to decide whether that is a rea- 
sonable exemption. 

If you now decline to adjudicate upon the question of reasonable- 
ness, and hold that it is outside your province, no abuse hereafter, when 


INCOME TAX CASES 459 


the limit is fixed at $20,000 or more, can be checked. ‘The reasona- 
bleness of the exemption is essentially a question of law (Reagan v. 
Trust Co., 154 U. S. 362, 397-399). ‘The discretion is in Congress, but 
the abuse of that discretion is not remediless. Some exemptions are 
always defended as established in order to prevent grinding the faces 
of the poor; to prevent taking the ordinary comforts, if you please, 
out of the mouths and off the tables of the mechanic and the laborer; 
in a word, to admit of perfect comfort in every household in the land. 
Does that principle of public policy sanction an exemption which en- 
ables a man to live in idleness and in clover, drawing $4,000 a year 
net from invested securities, without labor? 

There are other grounds which are considered in determining the 
amount of exemption. The very poor should not be deprived by tax- 
ation of the means to provide the necessaries of life. So also the ex- 
pense of collection warrants an exemption of a trifling amount. Such 
considerations do not enter into the question of exempting incomes 
of $4,000. You are to decide whether the exemption is or is not rea-" 
sonable, just as you have considered and passed upon the rate imposed 
upon public carriers by State legislatures. In determining the rea- 
sonableness of the exemption, you can look at its obvious purpose. It 
was the same purpose that led the majority to trample on and to dis- 
regard the constitutional safeguard requiring apportionment of a di- 
rect tax. It was a combination of the many against the few States. 
It was in the same direction and with the same purpose. It was a de- 
liberate strike on the part of the people who voted for it at the people 
of those States where wealth had accumulated. As I have said, it was 
with exactly the same purpose as the other violation of the Consti- 
tution as to apportionment of direct taxes, which is wrapped up in 
the same act. It is conceded by all the counsel that the taxation is 
limited to a selected few—an upper class. Is it competent for Con- 
gress to accomplish such a purpose as that by such means? Is not that 
the very breach of uniformity which the framers of the Constitution 
intended to provide against? No wonder that the President after 
ten days of study refused to put his name to that act. No wonder 
that neither the President nor the Secretary of the Treasury recom- 
mended its passage. 

Mr. Justice Harlan: Would you dispute the validity of any ex- 
emption as to amount? 

Mr. Choate: Certainly not. A reasonable exemption, say, of $1,000 
may be defensible. It would probably not be grossly unfair and sec- 


460 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


tional in its operation. No wonder that the President of the United 
States wrote to Chairman Wilson, “You know how much I depre- 
cated the incorporation in the proposed bill of the income tax feature.” 
Nobody knew better than he that the Constitution ought not to be vio- 
lated and its guaranties disregarded upon the pretense that in some 
such way the supposed inequalities of burden of the tariff might be 
compensated. No one recognized more clearly than he did that this 
was sectional legislation. No one would have condemned more stern- 
ly than he these income tax provisions if his hands had not been de- 
liberately tied, if his broad statesmanship had not been circumvented 
by cunningly inserting these populistic dogmas into the tariff bill. 
Who for a moment, friend or adversary, can doubt that President 
Cleveland would have vetoed any bill containing these provisions if 
the condition of the country last August had not made it impera- 
tive, in order to avert panic and ruin to thousands, that the tariff modi- 
fications should go into effect? 

One word as to the power of the Court to adjudicate upon the rea- 
sonableness of an exemption. In 134 United States, the case of the 
Chicago Railway Company v. Minnesota, the Court said that unques- 
tionably the rate of charge for transportation by a railroad company, 
involving, as it does, the element of reasonableness both as regards 
the company and as regards the public, is eminently a question for ju- 
dicial investigation, requiring due process of law for its determination. 
I need not refer to the cases there cited or those like the Reagan Case, 
which have followed and applied that doctrine. We claim that this 
Court 1s competent and that it is its duty to judge as to whether this 
is a reasonable exercise of the power of exemption or whether it is 
arbitrary and capricious. 

If the Court please, the next ground of exemption of which we com- 
plain is the denial of the $4,000 exemption to corporations simply be- 
cause they are corporations, 

Could your Honors justify the incorporation of a clause in a tariff 
act that a given brand of tea, if imported by an individual, should pay 
a duty of ten cents, but if imported by a corporation, twenty cents, 
and nothing if imported by a mutual association? I have never heard 
any suggestion from any living man that you could. I believe it must 
be absolutely conceded by everybody that you cannot. If you cannot 
do it as to a tariff duty, how can you do it as to an income excise? 
Various reasons have been alleged by my friend, the Attorney Gen- 
eral. Do they go to the very meat of the thing? He says that the 


INCOME TAX CASHES 461 


shareholders are exempt from personal liability. Suppose they are, did 
‘Congress exempt them? He says the corporations are enabled to do 
a larger business. I doubt that. I deny it. Many partnerships are 
wealthier and carry on more extensive businesses. He says they have 
to do their work by the hands of other people, and not by their own 
hands. If your Honors please, we are not construing this act in any 
application to excepted cases. We are looking at it in its application 
' throughout the country to the ordinary business corporations of the 
people. They say that it is a very small tax. Well, it has never been 
alleged in this Court as a reason for denying a constitutional guaran- 
ty that it was a small amount that was involved. Your Honors re- 
-call the ringing tones in which such a suggestion was disposed of by 
Mr. Justice Bradley in the Boyd Case, 116 U. S. 635. 

Mr. Justice Brown: May there not be a proper distinction in this, 
that the $4,000 is reserved as a reasonable sum for each individual’s 
domestic household expenses, whereas the corporation has nothing of 
the kind? The expenses of carrying on its business are deducted be- 
fore ascertaining its net profits. 

Mr. Choate: ‘The law is made alike in that regard as to both. The 
individual is entitled to deduct not merely the $4,000, but in addition 
thereto the necessary expenses of carrying on any business. I refer 
you to section 28. If your Honors will look on page 3 of the income 
tax law of 1894, beginning at line 21, you will see the provision sup- 
plementing the $4,000 as to individuals—in addition to that exemption. 
It reads: “In computing incomes the necessary expenses actually in- 
-curred in carrying on any business, occupation, or profession shall be 
deducted, and also all interest due or paid within the year by such per- 
son on existing indebtedness.” So that all the expenses of the indi- 
vidual, by way of wages, salaries, etc., in addition to the $4,000 are 
deducted. 

Mr. Justice. Brown: But in case of an individual, his domestic ex- 
penses are not deducted, I understand, but the allowance of $4,000 is 
made to cover all those. 

Mr. Choate: I have already pointed out the unreasonable extent 
.of that exemption. It has never been held that difference in manner 
of expense was a sound ground for discrimination between owners of 
the same subject of taxation. Still less can it be so in view of the 
constitutional and fundamental guaranties of equality of burden. But, 
still further, the shareholders of corporations certainly have their do- 
-mestic expenses as well as the individuals who draw their incomes 
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from other sources. Why deny to the shareholders an exemption to 
cover their household expenses ? 

Take the form in which it usually occurs and this question of house- 
hold expenses, if your Honors please, will be seen to entitle the share- 
holder to an exemption equal to that granted to his neighbor. I put 
‘the case which Senator Platt insisted on as a reason why this ex- 
emption should not be allowed. He said that in his State of Con- 
necticut (and everybody knows that it is so throughout all the States) 
encouragement has been given by State policy to the transaction of 
business under corporate organization. You have five men, if you 
please, who are carrying on the milling business. They carry it on 
upon a piece of water power, on a river in the State of Connecticut, 
and they carry it on as a partnership. The net result of their busi- 
ness is that at the end of the year they have $20,000 to divide among 
them. ‘They take that $4,000 apiece and pay no income tax under this 
rule. On the next piece of water power on the river below, in the 
same State, there are five other men who carry on the same business ex- 
actly, with the same capacity, the same intelligence, and the same re- 
sult, only they have availed themselves of the privilege given and filed 
a certificate of incorporation. ‘The business is precisely the same; 
the manner of carrying it on is identical, but the form of ownership 
is different. Now, simply because they have a corporate form, you 
propose to sanction a tax upon the one set of five men at a different 
rate from the other five men. The first get their $4,000 apiece clear, 
and the others have to deduct a tax of 2 per cent. on $20,000, or 
$400, before the profits are divided. There is no exemption, in other 
words, given to a corporation or to its shareholders. 

Each of these five men, carrying on the same business under a cor- 
porate name, has his household expenses. We will suppose that they 
each occupy the same kind of a house, the same number in the family, 
and live in adjoining houses, as very likely they do in the two cases. 
What justice is there in the discrimination? What is it but arbitrary 
caprice to discriminate against them for following the policy held out 
to them as desirable by their State and beneficial to its people, to 
punish them for taking a corporate organization, to place them at a dis- 
advantage when compared with their neighbors in the same line of 
business ? 

Then, if the Court please, they talk about superintendent’s salary, 
and that the business carried on by a corporation, the expense of which 
may be deducted, requires superintendence. ‘The individual has the 
same advantage. 
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Mr. Justice Brown: It is suggested that the superintendent’s ex- 
penses or office expenses of corporations stand in lieu of the house- 
hold expenses of individuals. In other words, Congress says to indi- 
viduals, ““The expenses of one man are $40,000 a year and of an- 
other man $1,000 a year. We will not allow those household ex- 
penses, and we will fix an arbitrary sum, which shall be exempt, to 
stand in lieu of the expenses of corporations, and we will fix that 
sum at $4,000.” That is the suggestion, as I understand it. 

Mr. Choate: As I have already suggested, the mere manner of ex- 
penditure is no ground for discrimination among owners of the same 
class of property or subject of taxation and has never been so regarded. 
Moreover, if the principle which your Honor suggests is to be re- 
garded, the act works gross injustice to those whose incomes are de- 
rived from stocks of corporations, for they do not get the benefit of 
the exemption. As regards the expenses of carrying on business, in- 
dividuals are protected equally with corporations, for the act provides 
that in computing the incomes of individuals the necessary expenses 
actually incurred in carrying on any business, occupation or profes- 
sion shall be deducted—that is, deducted im addition to the .$4,000. 
But take the very case suggested. I am not looking out for excep- 
tional cases, and I am now speaking of the question of superintend- 
ence. I say that the same amount of business that calls for and justi- 
fies the employment of superintendents by a corporation will justify 
and necessitate the employment of superintendents by an individual, 
and the same rule applies and ought to apply to both. They are both 
entitled to a deduction; but the individual is allowed the deduction in 
addition to the $4,000. The corporation and those who carry on busi- 
ness in that form are denied the $4,000 exemption, although such share- 
holders necessarily have household expenses as well as those who con- 
duct business individually or as partners or as joint owners. It is im- 
possible for me to conceive how the question of the expense of super- 
intendence comes in if five men, dispensing with a superintendent, 
carry on their business and earn their own income in a mill under a 
corporate organization, and five men do the same thing in a mill that 
is not owned in corporate form. 

Of course, there are grounds of special taxation of corporations that 
do not enter in here at all. There are grounds for a special mode of 
taxation of railroad corporations because of the peculiarity of their 
business. ‘There are grounds for the special taxation of express com- 

* panies because of the peculiarity of their business. There is a dif- 
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ference between excises upon the different businesses carried on by 
different corporations, which may be as various as the occupations 
themselves; but what I am complaining of is imposing a penalty upon 
men simply so that, under the same circumstances and producing the 
same results by the same means, one set of men is discriminated against 
and made to pay a higher tax simply and solely because they hold their 
property or carry on their business in corporate form. It is not nec- 
essary for me to repeat what Mr. Guthrie put to you so strongly in 
the opening, that there is a policy of the States in these matters that 
Congress has no power and ought to have no desire to interfere with. 
Congress ‘cannot create private trading corporations in the States. 
Congress may tax the business of corporations, the property of cor- 
porations, at the same rate as individuals, but can it touch that intangi- 
ble thing, the simple privilege to be a corporation? As Judge Garrison 
says in a late case cited on page 79 of our brief, a franchise tax is 
properly described as a poll tax upon a corporation for a right to be. 
Mr. Guthrie has certainly shown that Congress cannot impose such a 
tax. 

Now, I come to another ground. It is not necessary for me to 
dwell very elaborately upon this, because of the very clear and forci- 
ble manner in which it was presented to you in the opening by Mr. 
Guthrie and appears upon our brief. I say here was a deliberate, ar- 
bitrary, capricious (it is entitled to infinitely worse names and epithets 
than capricious or arbitrary) exclusion of certain great and wealthy 
corporations from the operation of this law, without justification, with- 
out warrant, without any principle of public policy whatever. If the 
Court please, the Attorney General says in respect of the exemption 
of these favored companies that there is a humane policy always acted 
on by civilized States. It is very curious that these civilized States, 
the United States of America, did not discover it until now. None of 
these institutions were exempted under the previous income tax laws. 
Take Trinity Church, for example, in New York, with its hundreds 
of parcels of real property and stores and houses and millions of prop- 
erty, from which it receives a fabulous income. Is there any public 
policy in exempting that income at the expense of the poorer sections 
of the country? 

Mr. Justice Harlan: Do you mean to say that all this property is 
exempted ? ; 

Mr. Choate: It is, but it never was before. My learned friends ~ 
will correct me if I am wrong. Take Columbia College, with acre 
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upon acre of property yielding ground rent, and Harvard and Yale 
Colleges, with their enormous revenues. We do not dispute, in this 
bill, this branch of the exemption. It is not necessary for our pur- 
poses to attack the exemption of the wealthy educational institutions 
of the East, but we very greatly doubt the power or the propriety of 
Congress taxing the people of Nebraska, Montana and Dakota for 
the support of those institutions of New York, Connecticut and Mas- 
sachusetts. ‘That. is what this act does. Are we not entering upon 
most dangerous ground? But let that go. Be generous before you 
are just. 

Let us take the exemption of mutual savings banks. I ask your 
Honors’ particular attention to the act on pages 14 and 15. The 
learned Attorney General says that we should encourage the savings 
of the poor, encourage them to be prudent and frugal, and so exempt 
the deposits of the small depositors in savings banks. We have no ob- 
jection to that. This act not only exempts the deposits and the sav- 
ings of the poor; it also exempts the deposits of the millionaire. If 
your Honors please, a clause was slipped into this bill which exempted 
uncounted and incalculable millions, if they are only put into the hands 
of a mutual savings bank. | 

On page 14 of our printed copy of the act, you will find the provi- 
sion that the act shall not apply ‘“‘to such savings banks, savings insti- 
tutions or societies as shall, first, have no stockholders or members ex- 
cept depositors and no capital except deposits; secondly, shall not 
receive deposits to an aggregate amount, in any one year, of more than 
$1,000 from the same depositor; thirdly, shall not allow an accumu- 
lation or total of deposits, by any one depositor, exceeding $10,000; 
fourthly, shall actually divide and distribute to its depositors, ratably 
to deposits, all the earnings over the necessary and proper expenses of 
such bank, institution or society, except such as shall be applied to 
surplus; fifthly, shall not possess, in any form, a surplus fund ex- 
ceeding 10 per centum of its aggregate deposits.” 

There, that covers all the functions of charity and all the functions 
of paternal government. Then somebody got this‘slipped in after the 
bill was drafted by its projectors, a clause which engulfs all that pre- 
ceded it, and fixed it so that Mr. Astor or Mr. Vanderbilt may put 
all of his property, $10,000,000, $50,000,000, $100,000,000, into say- 
ings banks and have it exempt from taxation, namely: 

“Nor to such savings banks, savings institutions, or societies com- 
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posed of members who do not participate in the profits thereof and 
which pay interest or dividends only to their depositors.” 

You will notice the play upon the word “depositor.” Every mu- 
tual savings institution in the country is conducted on precisely that 
basis—the depositors take the profits by way of interest or dividends. 
We can go back to New York to-morrow and advise our clients how 
they may get protection from this tax, and say, “If you have $10,000,- 
000 organize a building association, a savings bank, and have it cover 
the general description of the act, and you can exempt all your prop- 
erty.” 

What do you say, then, of this being justified by a pretense of pub- 
lic policy on the ground of caring for the poor, of encouraging industry 
and thrift? Why, it looks as if there were a job in it; it looks as 
though somebody got it in. It is there anyway. Is it an unlawful ex- 
emption? Is it reasonable? Is it within any range of reasonableness, 
or is it capricious, is it arbitrary, is it wicked? 

I need not repeat to your Honors the figures stated by Mr. Guthrie 
as to the accumulated funds of some of these exempted building and 
loan associations, savings institutions, and mutual insurance companies. 

Mr. Justice Harlan: Where do you get these figures? 

Mr. Choate: All from the census reports; many from the report 
sent by the President to Congress December 3, 1894, called “the Re- 
port of the Comptroller of the Currency.” 

Permit me to repeat a few of the figures: total number of mu- 
tual savings banks exempted, 646; total stock savings banks, 378. 
They do the same business; they take in the money of depositors for 
the purpose of investing it and making it bear interest with a profit 
upon it in the same way, and the 646 are exempted and the 378 are 
taxed. Total deposits in State banks and trust companies, $1,225,- 
000,000; total deposits of savings banks, $1,748,000,000. That will 
give you some idea of what this exemption covers? How are those de- 
posits used? Are they kept in the vaults of the banks? No, they are 
invested like anybody else’s earnings, to make interest and to make 
profit on the money. 

Now I come to the question of mutual insurance companies. My 
learned friend, Mr. Carter, got up a new idea. He said mutual com- 
panies were organized not to save the poor, but for the sole purpose 
of saving expenses and dividing losses. That is his argument, and 
those, I think, were his very words. We had them taken down, at 
any rate. Here are his very words: “An organization,” he said, “to 
divide the losses.” So, I suppose, he thinks they are benevolent and 
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charitable organizations. I should like to have him go to his friend, 
the president of the Mutual Life Insurance Company in New York, 
whose company has accumulations of property, real and personal, 
amounting to $204,000,000, and tell him that this was. an exemption 
secured for the purpose of enabling them to divide the losses that 
came upon them in the transaction of their business. To divide the 
losses! Where is that phrase he uses? Mr. Carter said: ‘They carry 
on the business simply to divide the losses among themselves.” 

Why, if the Court please, the total property exempted of these mu- 
tual companies that merely carry on their business to divide the losses 
among themselves appears by the census reports to be over $2,000,- 
000,000! 

Now, is that within the exercise of a reasonable discretion on grounds 
of public policy, or is it caprice—is it arbitrariness? Did somebody 
come down and get them to do it? Did some crafty representative of 
the mutual insurance companies—for instance, the Mutual Life with 
its accumulation of $204,000,000, the Equitable with its $185,000,000— 
succeed in pulling the wool over the eyes of Congress and prevail upon 
it to believe that these were charitable organizations? Were they fooled 
by the benevolent-sounding name “mutual”? The annual saving to 
this favored class by being exempt from income tax is over $2,000,- 
000—that is, mutual life, fire, marine and inland insurance companies. 
My friend, Mr. Carter, has been associated with and has been the 
adviser of the Atlantic Mutual Insurance Company in New York for 
forty years. He has seen their accumulated profits growing to $12,- 
000,000. He has seen them divide up profits among themselves of 
40 per cent. every year, calling them return premiums. He has seen 
them display their advertisements of their great accumulated revenues 
invested and earning interest as an invitation to insure with them. 
I fancy the president of that company would laugh if it were said 
to him, “You are a philanthropist; Congress now puts you at the head 
of a benevolent and charitable organization; you have been carrying 
on the business all this time simply to divide your losses among your- 
selves.” 

You heard the high-sounding phrases in which Congress was to 
be screened from criticism and sustained in its action by this Court if 
they acted within legislative discretion in making exemptions—if they 
acted upon some principle of public policy. Has counsel stated any 
principle of public policy to justify this gross favoritism? Has he 
stated any reasonable range of legislative discretion that would per- 
mit or sanction it? It cannot be. ; 
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The annual total property exempted of the mutual life companies 
alone is in excess of a thousand million dollars, and the annual savings 
to these favored companies by exemption are at least $1,000,000. 
The Mutual saves $200,000 a year; the Equitable $180,000. 

Mr. Justice Harlan: Is the Equitable a mutual company? 

Mr. Choate: The Equitable Company has $100,000 of stock, but 
now does its business on the so-called mutual plan, and that is ex- 
empted—all its business, all its profits, all its investments—freed from 
the burden of Federal taxation at the expense of the balance of the 
country. 

It does not really seem that I ought to dwell longer on this subject. 
I have heard no argument in defense of these exemptions. I believe 
there is none. I stand here for the whole people. Here are thousands 
of millions of dollars of property exempted from which income is de- 
rived and out of which earnings are made. There are no institutions 
in the land that are such noted grubbers for money and hoarders of 
money and such successful accumulators of money as these very ex- 
empted companies. I say again, how under the heavens did they 
get it? It was not proposed by the author of the bill. Shall this 
stand as a reasonable exercise of legislative discretion? Of course, 
we are not allowed to penetrate into the mysteries of the Senate or 
House of Representatives. I give you the history of those exemptions 
of the mutual insurance companies, with their hoarded thousands of 
millions. They were not. thought of by the author of the bill, nor no- 
ticed or discussed or called to the attention of the members of either 
House or pointed out to the public until we prepared for this suit. 
The exemption got in somehow or other. 

All the great corporations keep their register of BrecKnoliene: I 
will venture to say that half of the stock in all the corporate organiza- 
tions of the United States together yielding revenue are owned by 
people who receive revenues from them, their total revenue from all 
sources being each less than $4,000. ‘They are not to have an ex- 
emption. Who are they? In at least a majority of the cases they are 
the widows and the orphans and the helpless ones of the land for 
whom some fund has been provided by the prudent father or ancestor. 
We speak for them. In striking at the corporations, in attempting to 
confiscate their property, you injure not the wealthy—they can now 
stand it—but the widow and the orphan, whose limited means are 
and always will be found invested in corporations, the only perma- 
nent form of investment. 
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The man who goes into trade and earns his $4,000 gets an exemp- 
tion. The man who has been provided for in that way, if you please, 
or has laid up the earnings of twenty, thirty or forty years of indus- 
try in corporate stocks that yield him the same amount pays $80 a 
year. They talk about the aggregate being a small affair. Instead of 
$80 a year, multiply all the holdings of those stockholders together 
and it will amount to millions of discrimination thus imposed, millions 
of exemptions thus denied by reason of this discrimination. I have 
not heard of any justification of that. 

If your Honors please, I have trespassed altogether too long upon 
the attention of the Court. There is nothing that stands in the way 
of the decision of this Court which we urge. I do not mean to say 
there are not individual dicta. If you try to drive a case through dicta 
it is like trying to get yourself through a barbed-wire fence without 
injury to your garments; but I say there has been no case decided 
in this Court that will in the least interfere. These questions have 
never been weighed, have never been considered; certainly they have 
never been decided. 

I will say just one word before I conclude about these municipal 
bonds, briefly to state the grounds on which we say they ought to be 
exempted, and that is exactly the ground on which United States bonds 
are exempted from a State tax. It is because it interferes with the 
sovereign power and the exercise of sovereign power by the States 
themselves. What is the answer to this? My learned friends on the 
other side say, why if you put it in a general income tax it does not 
matter; it will not be felt. So they said about the rents, if you put 
them into a general income tax it is not a tax on rents, it is not an 
unapportioned tax. If the Court please, what possible difference in 
principle is there between a tax on the bond and a tax on its income? 

But my learned friend, Mr. Carter, gives us a reason, the only an- 
swer he could make to our brief. He says that the power to borrow 
money is an inseparable incident of the sovereignty of the United 
States, but that States and municipalities could get along very well 
without borrowing money, and many people think they ought to be 
prohibited from borrowing money. Let us use his exact language 
on that point. You will find it on page 46 of his amended brief: 
“But the power of borrowing money is not necessary to the existence 
of the States, and if it were, it cannot be destroyed or its efficiency 
impaired or endangered by taking from the lenders the same part of the 
interest received by them which is taken from the interest received by 
them on their loans to all other persons.” 
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Mr. Justice Shiras: Is there not this difference between those two 
classes, however: The Federal tax, when it comes to be expended, is. 
expended for the purposes of the whole people, for all the States? 

Mr. Choate: Unquestionably it is. 

Mr. Justice Shiras: And the local tax, the State tax, is expended 
in its limits, in which other States do not participate? 

Mr. Choate: Unquestionably that is so, but the ground on which 
the power has been heretofore denied to interfere with all bonds of 
the Federal Government by State taxation was no such ground as your 
Honor has suggested, but the reason that it interfered with and there- 
fore might cripple the power of the United States to borrow money, 
and that was an essential element of sovereignty. ‘The very existence 
of the States may depend upon the capacity to borrow. I have thought 
that within their sphere the sovereignty of the States was quite as in- 
dependent and complete, and that the same things are essential to it as 
to the Government of the United States within its limits. Take our 
own State of New York, for instance, from which my learned friend 
and myself come. He says we do not need to borrow money; it is. 
not an essential ingredient of our sovereignty. 

The City of New York now has plans on foot for borrowing $50,- 
000,000 for public improvements. ‘The State of New York has just 
made provision for the enlargement of the canals, which, if carried 
out, will extend to $25,000,000 at least. The power has been given 
by changes in the new constitution of that State. 

Now, will my friend tell me, will your Honors say, that it is not 
an essential ingredient of the sovereignty of the State of New York 
as represented in its legislature, as represented in its municipal gov- 
ernments, which are a part of the State government, that it should have 
the power to borrow money? All that subject is so fully examined in 
the cases and authorities cited upon our briefs that I do not feel’ jus- 
tified in taking any more of your Honors’ time in referring to it. 

Let me say one word about the case of Bonaparte, in 104 United 
States, in respect to which a very singular argument is made. It is: 
that if the State of Maryland can put a tax upon the bonds of the 
State of New York in the hands of its citizens, why should not the 
United States Government have power to do so? If your Honors. 
please, the States have entered into no covenant with each other as each 
State has with the Federal Government. The State of New York or 
the State of Maryland can tax the bonds of any other State in the 
Union in the hands of its citizens just as it could tax the interest on 
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British consols or French government stocks or Russian or Brazilian 
securities, the same as any other property. They have entered into no 
compact on that subject. But according to the doctrines laid down 
by Chief Justice Marshall, each individual State has entered into a 
compact with the Federal Government on that subject. ‘They have en- 
tered into a compact that the sovereignty of the United States shall 
be absolutely maintained, and that no State shall approach to put its 
finger upon that sovereignty to mar or bar its way; that is an unex- 
pressed compact. Is not that compact mutual, and has not the United 
States Government by the same act of union entered into a mutual 
compact with each State that it will not lay its hand upon that State in 
any way tending to interfere with the essential inherent powers of 
sovereignty within its limits? Manifestly the right to borrow money 
within its own limits is one of those inherent powers. 

After the Bonaparte Case was decided, with full knowledge and 
appreciation of the doctrine there laid down, this Court, in the Mer- 
cantile Bank Case, 121 U.\S. 138, 162, said: 

“Bonds issued by the State of New York or under its authority by 
its public municipal bodies are means for carrying on the work of 
the government and are not taxable even by the United States, and it is 
not a part of the policy of the government which issues them to sub- 
ject them to taxation for its own purposes.” 

May it please the Court, the language of Mr. Justice Bradley in 
Boyd v. United States, 116 U. S. 635, is singularly applicable to the 
present case. He said: 

“It may be that it is the obnoxious thing in its mildest and least 
repulsive form, but illegitimate and unconstitutional practices get their 
first footing in that way, namely, by silent approaches and slight devia- 
tions trom legal modes of procedure. ‘This can only be obviated by 
adhering to the rule that constitutional provisions for the security 
of person and property should be liberally construed. “A close and 
literal construction deprives them of half their efficacy and leads to 
gradual depreciation of the right, as if it consisted more in sound 
than in substance. It is the duty of courts to be watchful for the con- 
stitutional rights of the citizen and against any stealthy encroachments 
thereon. ‘Their motto should be obsta principiis.” 

But I have more than trespassed upon your Honors’ kind indul- 
gence. I have felt the responsibility of this case as I have never felt 
one before and never expect to again. I do not believe that any 
member of the Court ever has sat or ever will sit to hear and decide 
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a case the consequences of which will be so far-reaching as this— 
not even your venerable associate who survives from the early days 
of the civil war, and has sat upon every question of reconstruction, 
of national destiny, of State destiny that has come up in the Court 
during the last thirty years. No member of the Court will live long 
enough to hear a case which will involve a question more vital than 
this, which affects so seriously the people of the United States, who 
rely upon the guaranties of the Constitution which our fathers made 
and under which our people have lived until this time. If it be true, 
as my learned friend said in closing, that the passions of the people 
are aroused on this subject, if it be true that sixty million citizens ‘may 
be incensed by this decision, it is the more vital to the future wel- 
fare of this country that this Court again, here and now, resolutely and 
courageously declare, as Marshall did, that it has the power to set 
aside an act of Congress in violation of the Constitution, and that it 
will not hesitate to exercise that power, no matter what the threatened 
consequences may be. 
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If the Court please, we are here in a court of law and in the court of 
the Constitution, and are not masquerading before a quizzical historical 
society, or before a political assembly in whose presence the learned 
Attorney General might be pleading for an amendment of the Constitu- 
tion, in order to get rid of what he calls “this effete doctrine of appor- 
tionment.” 

Why is it, if Your Honors please, that the whole country is now hold- 
ing its breath to hear this Court speak again in this case? Why is it 
that the people of the few States upon whom this extraordinary tax is 
‘almost exclusively thrown, as well as the vast majority of the nation, 
the people of the other States, who have thrust this tax upon the few, 
although themselves exempt, are so eager to hear the final decision of 
the Court in this case? Certainly, it is not the question of the payment 
of a paltry two per cent. upon the income of the country for the brief 
space of five years that interests them so deeply. That two per cent. is 
what Mr. Whitney, in familiar phrase, called a mere drop in the bucket 
of the national resources. ‘Those five years are but a flash in the ex- 
istence of this republic. This paltry sum is nothing to what the people 
of these few States and their fathers paid in the times of the country’s 
peril, to save its existence. They paid ten per cent. cheerfully, without 
a murmur, and would gladly have thrown the other ninety per cent. 
after it, to accomplish that great result. 

No, it is not the petty pecuniary consideration of this day or this year 
or these five years. It is because all the people of this country are 
anxious to know whether what was believed to be a constitutional safe- 
guard, purchased by their fathers on good consideration paid, is now to 
. be trampled under foot, and all benefit of it for all future time denied 
to those who parted with so much of value to secure it—whether the 
protection guaranteed by the Constitution to property against the on- 
slaught of mere numbers, is to be now enforced or forever abandoned 
and annulled. ; 

No wonder, then, that neither side in this controversy, nor the Court 
itself, is able to exaggerate the importance of the case. Your Honors 
have heard it once, and we are here for the purpose of re-argument. I 
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propose, for my part, to treat it strictly as a re-argument—to take it up 
where, as I understand, the Court by its announced decision has left it, 
and to render what aid I can, as counsel, in the further consideration of 
the unsettled questions upon which, as previously constituted, the Court 
was equally divided. But I do not propose to give up any advantage 
which we have gained by the decision already rendered. I assume, be- 
cause the Government acquiesces, that, as to one important subject 
which we argued here six weeks ago-—one important question, very 
vital in its results—the decision of this Court now stands as the settled 
law of the land, never hereafter to be questioned. I assume that Mr. 
Justice Jackson, happily coming to complete your ranks, will not draw 
in question a proposition upon which his eight associates are united, 
and in respect to which the official representatives of the Government 
have rendered their adhesion. 

The true method of construction, the fundamental canon in the in- 
terpretation of statutes and constitutions, as I have always understood, 
is to proceed, step by step, from the known to the unknown, from the 
certain to the uncertain, so that we may advance surely and safely 
from positions established to those which remain to be established. 

Out of all the doubt and disputation which covered every question 
involved in these issues on our last argument, one thing has been set- 
tled. One lonely peak has risen out of the deluge that overwhelmed 
the whole, as to which we may rest assured that our feet are on dry 
ground, and, as the waters still further subside, as they seem to me to 
be now rapidly doing, perhaps we can proceed safely to other positions, 
feeling that we are always still upon solid ground, and in no danger 
of being submerged or washed away. 

. Your Honors have decided that the income arising from municipal 
bonds (which, I suppose, includes State and County bonds also) can- 
not be taxed by Congress, although embraced in a general income tax; 
and that decision, as has been suggested already by one of Your Honors 
answers to the legal argument presented by the Attorney General, 
must for the same reason condemn this attempt to tax, without appor- 
tionment, the income of real and personal property by making it a 
part of a general income tax—such an income tax as is attempted to 
be laid by the Act now in dispute. Let us see if that is not so. I 
noticed the distinction, drawn by the learned dissenting judges on that 
question, between the situation arising from an utter lack of power to 
tax at all, and that arising from a constitutional provision forbidding 
Congress to tax except by a prescribed and particular method. But, 
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surely, it needs no argument to demonstrate that the lack of power in 
Congress is just as absolute when it is prohibited from putting any- 
thing but an apportioned tax upon a particular subject as is its general 
lack of power when forbidden to put any tax at all upon a given 
subject. That, certainly, cannot be lost sight of or denied. 

What is the fact as to the income from municipal bonds? It has 
ceased to be a part of the bond, has it not? And it has come into the 
hands of the owner, or into the pocket of the owner (which is the At- 
torney General’s favorite place for seeking it), has been mixed up with 
his other money, and has lost its ear-mark. And his argument is, that 
you no longer tax it as the income of municipal bonds; you tax it as 
money that you find in the pocket, to wit, as personal property. I shall 
have to inquire by and by, as I have done before, what power the Gov- 
ernment has to tax the bulk of this personal property, of which such 
money is a part, and how such power is to be exercised; for we insist 
that Congress can only reach the bulk of personal property, as dis- 
tinguished from consumable commodities, the subjects of excise, by a 
direct tax apportioned among the States according to numbers. But 
Your Honors have all—the entire eight—made a grave mistake, if the 
learned Attorney General’s legal proposition, in this respect, is right. 
You should have said, “True, Congress cannot tax the income of 
municipal bonds, but, as soon as the owner has separated it from the 
bond and got it in his pocket, the bond and the income are divorced 
forevermore, and, finding it as money in the hands of the owner, Con- 
gress can tax it, provided only it be included in a general income tax.” 

Another thing—the learned Attorney General complains of the 
“substance and form argument,” as he is pleased to call it. But upon 
what does this tax fall? Why is it that this Court has held that 
Congress cannot tax the income of municipal bonds? Is the lack of 
power limited to the income, to the coupon, to the bond, to the con- 
tract? No. It is, as Your Honors have all agreed, because the power 
to borrow money is one of the inherent attributes of the sovereignty 
of a State, of every State, and because Congress cannot tax the inher- 
ent power of the State to borrow money, which is a part of its sov- 
ereignty as represented in its municipalities, it cannot touch the bond 
or the coupon, or the interest which comes from either. The prohibi- 
‘tion to tax strikes at the source, at the fountain, from which the in- 
come is derived. 

A favorite argument, which has been used here over and over again 
on the part of the Government, is that this act does not tax rents at 
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all. See how exactly the decision already unanimously rendered meets 
this argument. The tax falls upon a residuum—that is what they say 
—which is made up of the mass of a man’s entire income, including all 
these prohibited objects, including rents, including income from munici- 
pal bonds, including everything from every source, and deducting from 
it repairs, losses in business, insurance, expenses and four thousand 
dollars; and there you have a result turned out of the pot, which is 
neither one thing nor the other, and in which you cannot recognize any 
of the original component elements. Your Honors have certainly 
knocked that argument in the head. 

So, the learned Attorney General has said, and said over and over 
again, that, though the Government may not make this income, derived 
from prohibited objects, the subject of a particular tax, yet when it is 
wrapped up in this general tax it is so hidden as to escape the power 
‘of the Court, the law, and the Constitution, to follow and separate it. 
It is like the old story of Achan, if Your Honors please, who had ob- 
tained what he coveted, the two hundred shekels of silver from the 
spoils of Jericho, and hidden them in his tent. He thought he would 
escape responsibility, but Joshua sent and tore open the tent and found 
the accursed thing, and brought the criminal to justice. So Your 
Honors have unanimously decided that no manner of hiding or con- 
cealing the object forbidden to be taxed in a general mass, or in a 
residuum, will help the matter at all. The law will search it out, 
separate it, and declare the invalidity of the tax. 

Another argument which my -learned friend made before, and re- 
peated here to-day, is that it is not a tax upon any particular thing, 
that it is not a tax in rem at all; that the Government does not reach 
out its hands and seize upon the rents of land, the dividends of 
companies, the income of bonds, the earnings of the husbandman or of 
any other laborer; but that it looks at the man and reaches after him, 
and says: “We tax you as a man and a citizen, bound to contribute 
your proportionate part, measuring your ability to contribute by what 
you have had and probably have spent; and yet whatever rents you 
have had, and whatever income from municipal bonds you have had, 
are not taxed. You are taxed by measuring the amount of the tax im- 
posed upon you by your ability, ascertained by these things.” If that 
is a sound doctrine, Your Honors have certainly made a great mistake 
as to the income of municipal bonds, with respect to which the opinion 
is unanimous and has received universal assent. 

Another argument has been presented to-day by the learned At- 
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torney General, which, I confess, I never heard before. I think it was 
uttered in a humorous spirit, although he looked very serious at the 
time. It was, that Congress by this Act is only treating landlords as 
pursuing a peculiar occupation, collecting their rents, and that therefore 
they may be taxed just as distillers are when they make whiskey, or 
sugar manufacturers, when they refine sugar. They are merely work- 
ing out from the still of their real estate the rent as a product of the 
soil; they are working the soil in that way. Now, really, he could not 
have intended that as a serious argument to this learned Court. 

If the Court please, I, for one, rejoice that the representatives of the 
Government, upon our request for a reargument as to the points un- 
decided, have been accorded the privilege which they asked, of being 
heard upon the points which have already been decided and which 
stand as the recorded law of this Court, affected only, as it may be, by 
the consent to hear what the Government has further to say. I say I 
rejoice, because, I now submit, their arguments have gone much further 
than anything I can say to, corroborate the position of the Court, and 
to reaffirm all that was presented in the argument on which we claimed 
the relief that so far has been granted. 

I cannot learn one hundred pages of history in five minutes, and it 
is only five minutes ago that I received the new chapter of American 
history, prepared by the Assistant Attorney General. Time probably 
will be required for its digestion. Bt I listened, as I am sure all Your 
Honors did, very attentively to what he had to say on the novel facts, 
unheard of, unsuspected before, that he was going to bring to light for 
the purpose of illuminating Your Honors’ path backward, on your re- 
treat from the decision already made. For one, I did not hear any- 
thing new from the beginning to the end. The representatives of the 
Government have said that they did not have a chance to be heard be- 
fore. I differ with them as to the fact in that respect. Not only did 
they have a chance to be heard, but they were heard on the very ques- 
tion which Your Honors have decided, namely, on the question wheth- 
er rentals of real property are the subject only of a tax by apportion- 
ment. We filed a most carefully digested brief covering the whole 
subject, claiming that, as to real and personal property and the income 
of both, they could only be taxed by a direct tax apportioned among 
the States; and they not only had it under consideration for nearly a 
fortnight before the former argument, but they prepared, or their 
associate who then represented the defendants prepared, a printed re- 
ply to it which was in the hands of Your Honors and in their hands, 


478 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


making all the answer to it he could think of—and it was not much. 
It was full; it was complete; it covered the whole ground; and it was 
the work of a most astute and able mind. More than that, I find that 
the brief of the learned Attorney General, filed in his own name on the 
former argument, from page 18 to page 31, and again from page 61 
to page 67, is wholly devoted to that matter, and there is not, with one 
exception, to which I shall by and by refer, a single authority cited in 
his new brief which was not fully set forth and made the basis of his 
claims in opposition to our contention on the former argument, even 
down to and including the latest decision of Your Honors in the latest 
volume of your reports. 

Assuming, however, that he was not heard pee you have heard 
him now; you have heard them both now; and what have you got? 
What has come of the two hours and a half devoted to this historical 
investigation? What does it all amount to? What is Mr. Whitney’s 
idea of a direct tax? Obviously, he has none. There is no meaning, 
in law, he says, in the words “direct tax.” That was what he set out 
to prove, and that was about all that he seemed to think was brought 
to light by his elaborate historical researches. He found that “duties” 
meant everything, and had always been used as a synonym for “taxes” 
for all time, apparently, in English statutes and in English books. But 
what was there new that he brought to bear? It all came down to a 
passage in Blackstone’s Commentaries. I thought it rather a reflec- 
tion, not only upon the framers of the Constitution, but upon the learned 
members of this Court, to bring forward what he found in Blackstone 
as a new discovery not known on the former argument. That is what 
he did. That and the Pitt income tax laws of 1758, 1787, and 1799 
were absolutely the only new things, unless he claims a patent for the 
debates of Congress and for the reports of the successive Secretaries 
of the Treasury on file, which Your Honors’ opinion showed were in 
your hands, and seriously considered as a part of the basis of your 
judgment already pronounced. Certainly, nothing has now been dis- 
covered by him to qualify or impair the decision of the Court, that the 
Constitution covers the whole subject of taxation, and divides all 
taxes into two great and distinct classes—“direct taxes” upon the one 
hand, and “duties, excises and imposts” on the other—and that no tax 
can be both, but must be one or the other. 

If the Court please, his historical argument was illusory. He was 
following a will-o’-the-wisp all the time. He thought he could see it, 
but nobody else could; and positively when you come to read the 100 
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pages which have just been distributed, you will find that from be- 
ginning to end there is nothing in them that was not open to the full 
consideration of the Court, and substantially in its hands for con- 
sideration, when the case was presented before. 

There has been one new authority cited by the learned Attorney 
General in his brief on the question of the relation of a tax on the 
rent of land to the real estate itself, as between landlord and tenant, 
under a covenant that the tenant should pay all taxes laid upon the 
property, or in respect of the property. For that he refers to a unique 
statute enacted to put an end to the famous anti-rent controversy in 
New York. There were those old leases which from the beginning of 
the Colony, by carefully framed provisions, had imposed all taxes upon 
the tenant, and the legislature of New York, in obedience to a very 
powerful popular impulse, which demanded relief for the tenants, 
stepped in and laid a new kind of tax, to wit, a tax upon rentals, as a 
personal tax, for the very purpose, as I understand, of relieving the 
tenant from taxes imposed, which would otherwise be, and had been 
before, charged to him under those ancient iron-bound covenants. ‘The 
result was that the tenants were relieved under the peculiar phraseol- 
ogy of that statute and of that covenant. That was the act of 1846, to 
which he referred. It was entitled “An Act to equalize taxation,” and, 
as appears in the Government’s new brief, at page 55, the rents were 
especially enacted to be “personal estate which it is hereby declared to 
be for the purpose of taxation under this act.” It was an act passed 
in the exercise of that plenary power of taxation which is a part of 
the legislative power in New York, unrestrained by any constitutional 
provisions, and the Courts of New York were doubtless bound to obey 
it. When the matter came before the Court of Appeals, seven years 
later, in the case of Buffalo v. Le Couteulx, 15 N. Y. 451, that Court 
said: 

“Until the year 1846 there was no authority for taxing the rents re- 
served on leases, as personal estate. Land, of course, was taxed as 
land; but the rents reserved on leases and not past due were not per- 
sonal estate, and therefore were not taxed at all. This was changed by 
a general act in the year 1846.” 

So the English decisions upon covenants, cited by Mr. Whitney in 
connection with this case, turn upon the poor rates, created by English 
Statutes as personal taxes. 

My learned friend, the Attorney General, has said that Congress 
has power to say whether a tax on rentals shall or shall not be a tax 
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on real estate, and that, if Congréss, in passing a law, says as the 
New York legislature, in the exercise of its plenary power, said, that _ 
this tax on rentals is not a tax on real property but is a tax on personal 
estate, it has the power to do so. ‘That is exactly what Your Honors 
have denied. ‘That is exactly where the prohibition has been placed upon 
By no form of enactment or of words, by no device, can Congress 
Congress, the benefit of which we have so far successfully invoked. 
convert what is in its nature and essence a direct tax, under the Con- 
stitution, into an indirect tax, and so lay it by the rule of uniformity 
instead of by the rule of apportionment. 

Now, what is my further duty? Is it not to render such aid as I 
can to the Court in the division which has arisen among its members 
on the remaining questions? Great light appears to me to have been 
shed upon them by what has already been decided, if we may accept 
the decision of the large majority, three-quarters of the Court as then 
constituted, two-thirds of all the members of the Court—great light, 
I say, is shed upon the other questions by what has already been de- 
cided, if I rightly construe it; and with that view I shall proceed with 
my argument, 

I submit that this case is not to be argued as a petty case, upon nice 
and subtle considerations, but upon broad constitutional principles, 
such as are embodied in the opinion of this learned Court, and such as 
every intelligent man, whether layman or lawyer, can understand. It 
has been the fortune of this Court—it has been the fortune of its suc- 
cessive Chief Justices—to announce repeated decisions on great consti- 
tutional questions arising upon very brief clauses in the Constitution. 
As Chief Justice Marshall said, it is a Constitution of enumerations 
and not of definitions. The framers did not undertake to specify and 
define what taxes they meant when they said “direct taxes,” any more 
than they undertook to specify and to define what they meant when 
they said “regulate commerce’—those two most potent words, the 
construction of which has filled volumes in your published reports. 
They did not undertake to specify and define what they meant by “ad- 
miralty and maritime jurisdiction.” 

Now, what has happened? ‘This has happened, as I think, in all 
three cases alike, that what came up before the Court as a question of 
vast mystery, of extreme difficulty, only to be solved by the most pro- 
found investigation, after examination by the Court, was set forth in 
a few, clear, simple, limpid sentences, announcing the conclusion of 
the Court as to the definition of the subjects within the class declared 
and prescribed by the Constitution, which were in each case so con- 
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vincing that all the people wondered from the time of the decision how 
the question could ever have been in doubt. 

Take the case of Gibbons v. Ogden, where the question came up 
whether navigation, and especially steam navigation, newly introduced 
upon the Hudson River and the waters of New York and New Jersey, 
was “commerce,” the right to regulate which was in Congress, or 
whether it was subject to the. reserved powers remaining in the States. 
All the jurists of New York, among them being the men most learned 
in American law, whose names stand today as types of wisdom and 
power, denied that navigation came under the head of commerce. Yet 
so convincing, so lucid, so clear was Marshall’s setting forth of that 
simple question that now the law student reads his opinion, and won- 
ders what could have got into the heads of the great lawyers and judg- 
es of New York, that they not only hesitated, but absolutely denied 
that commerce embraced navigation. 

So as to “admiralty and maritime jurisdiction.”” When the case of 
‘Fhe Genesee Chief came up, what happened? There stood in the way 
the unanimous decision of) this Court, in a former generation, that 
admiralty and maritime jurisdiction was confined to waters which 
showed the ebb and flow of the tide. In the meantime the navigation 
of the great lakes had sprung up, the States surrounding those inland 
waters had become densely peopled, and the question came again be- 
fore this Court. Chief Justice Taney, in a similar opinion, setting 
forth what ought to be the true principles governing the Court on a 
question already decided wrongly by it, on a question that did not 
affect, as this question now before Your Honors does not affect, any 
vested property interest or any conduct or action of any man in the 
country, pronounced the judgment absolutely reversing the decision 
of the Court in the case of The Thomas Jefferson, and holding that 
all navigable waters are within the admiralty and maritime jurisdiction. 
And since that day it seems to all of this generation incredible that any 
other construction could ever have been given to that clause. 

So, in my belief, the opinion which has been rendered setting forth 
the grounds for the decision that a tax on rents is a “direct tax” which 
Congress can only levy by apportioning it among the States, will stand 
out in the same bright light to those who come after us, so that they 
will wonder how anything to the contrary could ever have been claimed. 

I do not consider that it is necessary for me to repeat anything al- 
ready presented by us, because I assume that all the arguments and all 
the briefs which have been printed have already been placed in the 
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hands of Mr. Justice Jackson for his perusal. What was it we claimed 
in respect to the tax on rentals? 

[At this point the Court adjourned until Wednesday, May 8, 1895.] 

Mr. Choate: If the Court please, at the time of the adjournment 
yesterday I was proposing to re-state the claims which we made upon 
the former argument in respect to the rentals of real estate being nec- 
essarily thé subject, only and exclusively, of a direct tax. But time 
forbids that they should be more explicitly stated than they have been 
in our printed brief and in the oral arguments presented on the former 
hearing, which have likewise been printed. I shall therefore rely wholly 
upon those. 

I shall proceed (after one or two observations in answer to sugges- 
tions which the Attorney General has let fall), to consider the three 
questions referred to in the opinion of the Court as questions still to 
be decided, and in doing so I shall assume, for the practical purposes 
of my argument, that it is already the law, as announced by this Court, 
that the rentals of real estate can only be reached by Congress for the 
purposes of taxation by means of a direct tax apportioned among the 
States. 

‘There was one question which my learned friend, the Attorney Gen- 
eral, asked yesterday which I think is entitled to consideration and 
answer. He says, “How long does this exemption which you claim 
for rentals last? Does it last for a year or for five years or for ten 
years? Does it last and go with the proceeds that have come from 
rents into any new investments of property?’ It is sufficient, if the 
Court please, for the purposes of this case, to say that this law in its 
terms leaves no such question open. It taxes the rent specifically at 
the moment of its receipt, and I should not claim that if, after the year 
for which it had been subjected to levy by a direct tax, the rent in the 
hands of the receiver had been saved and accumulated, and was found 
incorporated into his personal estate, either in the form of money, or 
in any form in which it might be reinvested in any subsequent year, 
it could not be made the subject of taxation under general taxation 
of personal property by the State, or under general taxation of person- 
al property in the form of a direct tax by the United States. 

Then there was another point made by the Assistant Attorney Gen- 
eral which was almost the reverse of this. He says, “Why, it is a tax 
upon rentals received in a former year.” Well, the prohibition of the 
Constitution is in general terms, that you shall not levy a direct tax 
except by apportionment, and a direct tax, we now assume it to be 
the settled law, includes a tax upon the enjoyment of real estate, 
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whether levied upon the body of the real estate or upon the income of 
the real estate. You cannot by indirection, by going back into a former 
year and taxing rent because it was received in a former year, reach . 
it any more than you can rent received at the very moment of the levy 
of the tax. If you could, that would only be doing what the Court has 
called “frittering away” the provision of the Constitution altogether, 
for you say at p. 55 of the opinion: 

“Tf, by calling a tax indirect when it is essentially direct, the rule 
of protection could be frittered away, one of the great landmarks de- 
fining the boundary between the Nation and the States of which it is 
composed, would have disappeared, and with it one of the bulwarks of 
private rights and private property.” 

If Congress is prohibited from imposing a tax on property, it can- 
not evade the prohibition by throwing the tax backward or forward, 
or by any other subtlety of form. If prohibitions could be dealt 
with in that way, they would be of little or no use. Moreover, it is to 
be remembered that the prohibition is not of a tax on property, but of 
all direct taxes. ‘Taxes on property are prohibited because they are 
direct. ‘To tax a man this year on the property or the income which 
he had last year is equally direct with such a tax on the property or 
income of this year, and therefore equally prohibited. This principle 
is adopted in the opinion of the Court. 

So, too, it is said by our opponents that my Lord Coke’s observation, 
in respect to the identity of the rent of real estate with real estate it- 
self, and the similar adjudications which since Lord Coke’s time are 
found in books almost without number, relate, as stated by my Lord 
Coke, to a deed or a will of real estate, which of course refers to the 
future income to be derived from real estate, and that therefore they 
have no application to a statute like this. But, if the Court please, we 
use the rule merely for the purposes of illustration, as pointing out the 
nature of the rent as related to the real estate, the land out of which 
it does arise, and as demonstrating that the enjoyment of real estate is 
in the use and rentals thereof, and that title and protection guaranteed 
to the one necessarily extend to the other. 

Another argument of my learned friend, the Attorney General, or 
an assertion of his, I can meet only by an assertion. He says that an 
income tax, a tax upon rents and income of personal property, cannot 
be apportioned without great difficulty and inequality. Well, as to the 
inequality—if it be such—that very inequality, as Your Honors have 
decided, was agreed upon as a part of the compact upon which the 
Constitution rests. But to my mind there is no difficulty in the ap- 
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portionment of a tax, either upon real or personal property, whether 


it be levied upon the capital or the income. What the Constitution re- 


e 


quires is that it shall be apportioned, and there the Constitution stops. 
The direct tax shall be apportioned among the different States. The 
whole amount to be raised, the $30,000,000, or the $60,000,000, is di- 
vided into aliquot parts according to the proportion which each State’s 
population bears to the total population, and then it may be left as it 


-has been left under former direct tax laws. If the State of New York, 


with its six millions of people out of a total population of sixty millions, 
bears one-tenth of it, it may be left either for the State of New York 
to have it assessed as its usual taxes for its own support are assessed, 
or, under the Constitution, Congress may proceed through its own 
agents and instruments to assess it in the same way. ‘There is no prac- 
tical difficulty in the apportionment of a tax upon real or personal 
estate, or upon the income of either or both, in the mind of any one 
who gets a clear understanding of the matter. It is apportionable 
without the slightest difficulty, just as the old direct taxes were, and 
by a similar process. It is true that a direct tax which is to be appor- 
tioned among the States, whethér it is laid on capital or income, must 
at the outset be arranged upon the plan of fixing a gross sum to be 
raised and then apportioning it mathematically among the States ac- 
cording to population. That being done, each State’s quota is collect- 
ible in like manner, whether the tax be on capital or income. 

Suppose that Congress determined to lay a direct tax of thirty mil- 
lions on the income of property, real and personal, and that the census 
showed the population of the United States to be sixty millions, and 
that of the State of New York to be six millions. New York would 
then pay three millions, one-tenth of the whole. In order to collect it, 
the process would naturally be to require all persons subject to the tax 
to hand in sworn returns, say by the first Monday of March, as by 
the present income tax law. Then there might be allowed, say March, 
April and May, to adjust all disputed questions of amounts. Then 
provision could be made for the assessment on those who failed to 
make returns, so that by the end of May there might be made out a 
complete assessment list, showing the number and names of the tax- 
payers and the amount of income for which each was taxable. Then, 
by calculation, the three millions tax would be assessed upon the 
whole amount of taxable income as ascertained, and the percentage of 
the tax upon the amounts of the income ascertained and declared. The 
month of June might, as now, be fixed for payment, and by the begin- 
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ning of that month everything would be ready for delivering the tax 
bills and receiving the money. 

This course is substantially similar to that pursued in assessing and 
collecting our New York City Tax, there being, of course, some differ- 
ence of detail not essential in respect of principle or general method. 

Another argument addressed by the Attorney General to the Court 
was, as he said, of a practical nature—that the decision already made 
(and it will do so to a still greater degree, if it be extended, as we now 
demand, to the income from personal property) will seriously impair 
and cripple the arm of the Federal Government in its search for re- 
sources in cases of great emergencies. Figures, they say, will not lie 
—although I think that they are made the means of other people’s com- 
mitting that sin very often—and we have official figures here. Your 
Honors will find some of them in our brief. When the war ended four 
thousand million dollars had already been expended in the prosecution 
of that great struggle. I think it is safe to say that since the war 
ended at least four thousand or six thousand millions more have been 
expended, including the pensions. Up to 1866, when this estimate of 
four thousand millions was made, how much had been raised by in- 
come taxes? One hundred and sixty-one millions. How much of that 
was from the income of real and personal property, the direct income 
of real and personal property taxed upon its owners? Who knows? 
We can only form estimates. Your Honors, from the official organs 
of the Government, can ascertain. In my judgment it approximated 
to a half, to something like eighty or ninety or one hundred millions. 
And the same may be said of this eight or ten thousand million dollars 
that have been raised in all. Only three hundred and sixty millions, the 
Attorney General says, have been raised by means of income taxes, and 
out of that there have come from the owners of real and personal prop- 
erty whose incomes have been unlawfully invaded certainly not two 
hundred millions in all. 

There has never been any indisposition on the part of property own- 
ers to respond. ‘The direct tax on land owners, or owners of real 
estate improved in all sorts of ways—how much has that amounted 
to? In all, the Government has received and kept nine million dollars. 
An additional twenty million dollars, raised in 1861, have been repaid 
by the United States to the several States, on account of the obvious 
inequality of direct taxation under ‘any circumstances. So this is a 
mere chimera, raised by the Attorney General to alarm us, that the 
practical power of the Government to provide for its necessities in 
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emergencies will be seriously impaired or crippled by anything which 
we propose to have done. 

Again, he says that the landholders and the bondholders are shirk- 
ing their share of responsibility for the expenses of the Government. 
I do not appear here as their advocate, but I deny the assertion that 
they have ever shirked. In the bloody struggle through which we 
went, while the young men gave their blood and their lives, the prop- 
erty owners and the bondholders threw in their resources without stint 
and without question. No such argument ought to be raised, or if 
raised, ought to make the least impression upon the mind of the Court. 

The learned Attorney General’s brief argument on the questions of 
law involved, eliminating the pessimistic views of a political character 
in which they are embedded by him, may be thus summarized and dis- 
posed of: 

He fairly states the question to be whether the tax on rents, imposed 
by this particular income tax law as framed, must necessarily be re- 
garded as a tax upon real estate. And, criticising the form and lan- 
guage of the Statute itself, he observes that it does not in precise terms 
impose a tax on real estate itself. We never claimed that it did, but 
that, as the Constitution prohibits any direct tax except by apportion- 
ment among the States, and as a tax upon real estate is agreed by every- 
body to be a direct tax, a tax upon rents, which constitute the practical 
value of real property, is indistinguishable from a tax upon the prop- 
erty itself, and is therefore direct, and, as a consequence, prohibited to 
the same extent as a tax upon the real estate itself. 

He next claims that the language used by Congress in the act, in 
enumerating rents among other items which are obviously personal 
property, indicates its intent that they shall be taxed by this act as 
personal property. To this we answer, as the Court has already an- 
swered, that if, as has been determined, a tax on rents is a direct tax, 
no language or effort or intent of Congress to convert it into an indirect 
tax can by any possibility avail, because it would entirely destroy the 
force and effect of the constitutional protection guaranteed to real 
estate. 

The Court will observe that the learned Attorney General carefully 
avoids the discussion of the whole question whether the tax on rents is 
or is not a direct tax. He seems practically to give up that point. 

He next claims that the Court has made a mistake in dealing with 
the case as if rents were the only subject of the income tax law, all 
other subjects of taxation being omitted, and that if it could be so re- 
garded, it should be treated as an act taxing landlords because of their 
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vocation as landlords, measuring the tax by rents actually received, 
and likening it to a tax upon an inn-keeper or a distiller. I have already 
referred to this as a proposition which could not have been seriously 
presented by so learned a lawyer—that capitalists who live in idleness, 
if you please, upon the income of property which earns itself, are en- 
gaged in the vocation of working the rent out of their real estate or 
the income out of their personal estate. But seeing how impossible 
that suggestion is, the learned Attorney General proceeds to abandon 
it altogether. 

He proceeds to say that the Statute cannot properly be looked at in 
that way—that it not a Statute imposing a tax upon a particular class 
of persons, namely, landlords, in respect to a particular source of in- 
come, namely, rents, and he next proceeds to the proposition, already a 
stale one, because already condemned by the unanimous voice of this 
Court in its decision with regard to the income from municipal bonds, 
that the tax imposed, being a general income tax, is not a tax upon any 
of the particular things or sources of income enumerated in it, but is 
an assessment upon the taxpayer on account of his money-spending 
power, as shown by his revenue for the year preceding the assessment. 
He says that it is not a tax on property had, or supposed to have been 
had, by the taxpayer at the time of any assessment, but probably al- 
ready spent, and possibly the property producing it already sold or 
wiped out of existence; that the taxpayer pays this year the tax ac- 
cording to his money-spending ability of last year; and that the items 
of last year’s rents form part of the “yard stick,” as he calls it, by which 
this year’s capacity is measured. 

In view of the emphatic decision of the Court already pronounced, I 
do not see how I can possibly be called upon to make any answer to this 
“effete” proposition. 

He then recognizes that one of the foundations of the learned Court's 
decision, in regard to rents, is in the proposition that the value of the 
land is in its use, that rents are the pecuniary equivalents of the use, 
and that therefore to tax rents is, in substance and effect, to tax the 
land itself. He apparently is obliged to concede this proposition in all 
its force, but claims that in its application to this case it should carry 
the Jimited meaning that a tax upon rents to become due, to accrue in 
the future, should be deemed a tax upon the estate itself, likening ac- 
cruing rents to growing crops, inseparably part of the land. The dis- 
tinction he seeks to draw is, that the tax which the present law imposes 
is a tax in respect of rents already had and collected, and in ali proba- 
bility either spent or transformed into other tangible property, and he 
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asks how a tax in respect of such rents can be said to be a tax upon real 
estate producing it, because, after they have been produced and re- 
ceived, the landlord has his real estate as before, and his money, too, 
as so much personal property. 

This, we submit, is only an ingenious paraphrase of the old argu- 
ment already condemned, by which it has been so often claimed and 
so often denied by this Court that what the Congress is prohibited 
from doing directly it cannot do indirectly, and that, when prohibited 
from taxing the source from which any given money or interest is 
derived, it can not evade the prohibition by striking at interest or in- 
cident. 

I have already answered his next question as to how far into the 
future the exemption from taxation except by a direct tax can follow 
the money. It is sufficient for the purposes of this case that the rents 
are taxed as and because they are received as such. 

The learned Attorney General next plants himself upon a distinction, 
which is purely one of his own imagination, already condemned re- 
peatedly in the opinion of the Court in this case, as will appear, name- 
ly, that the distinction established by the Constitution in respect to 
taxation, is a distinction between personalty and realty, and that the 
Constitution is to be construed as declaring a tax upon realty to be the 
thing which is to be apportioned among the States, and a tax upon 
personalty, which, he says, would include money in any form, to be a 
tax which is to be imposed only under the rule of uniformity; but 
surely this is not true. The Constitution does not provide one rule of 
taxation for realty, and another rule for personalty. 

As we have said so many times, and as the Court has said, the Con- 
stitution does not distinguish, in respect to taxation, between real 
property and personal property, nor does it distinguish between direct 
and indirect taxes upon land, or say anything about taxes upon land. 
The prohibition is that direct taxes shall be apportioned among the 
States according to numbers and not otherwise. It is because the tax 
upon real estate and upon personal estate, levied on the owners on the 
mere ground of ownership, is held to be a direct tax, that Congress 
is held to be prohibited from levying it otherwise than by the rule of 
apportionment. 

The “form and substance argument,” as the learned Attorney Gen- 
eral derisively calls it, is evidently too much for him—it lays the axe 
at the root of every one of his arguments and propositions. 

If it is true, as the Court has so often said, that what Congress is 
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prohibited from doing directly it cannot do indirectly, that what it is for- 
bidden to do in substance it cannot do in any form or by any device, then 
there is no substantial foundation for the very ingenious argument 
presented by the learned Attorney General. We submit, therefore, 
with great confidence, that the Court, when it comes to the final con- 
sideration of his argument, giving it all the weight to which his great 
official and professional standing entitles it, will find that it has not 
in any respect impaired or weakened, much less carried away any one 
of the foundations upon which the decision of the Court, in respect 
to rentals, rests; and I therefore deem it my duty to consume no more 
time upon that subject, but to assume, as I do, that the Court will, not- 
withstanding all he has said, abide by its decision already announced, 
as concurred in by so large a majority of its members, and I ask only 
that our original briefs and arguments upon the subject may not be 
overlooked. 

And what is the effect of the decision as to rentals, already an- 
nounced? ‘The framers of, the Constitution knew perfectly well, no- 
body better than they, that they represented a people and a race who 
inherited from many ages past a great controversy about taxation and 
resistance to taxation. The English people, from whose blood they 
sprang, had maintained a running fight for many centuries, with 
Plantagenets and Tudors and Stuarts alike, for the right of themselves 
voting the taxes which they should be compelled to pay. Our immedi- 
ate progenitors, who escaped from English soil, and founded and col- 
onized these seaboard States, for the first century and a half after the 
landings at Jamestown and Plymouth, were happily left to themselves 
in perfect liberty to vote and levy by their own representatives all the 
taxes which they were to pay to provide for all purposes of govern- 
ment. Then came the attempt of the British Parliament to force taxa- 
tion upon them as to which they should not be heard. That attempt 
provoked—it caused, it maintained from beginning to end—the war of 

the revolution. , 

' Then what experiment was tried? To have a National Government 
that was not a national government at all; to have a confederation 
which should administer the affairs of the thirteen States in common, 
but without any power of restraint or compulsion or taxation over the 
States themselves. Washington said, speaking of the year 1786, which 
immediately ushered in the formation of the Federal Convention, that 
the condition of affairs was little better than anarchy. Under those 
circumstances the Federal Convention met. The delegates met, they 
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sat together representing all those thirteen States, for four months, 
conferring, debating, struggling, and finally compromising, and the 
great fight—the great struggle from beginning to end—was over the 
question of representation and taxation. But for the compact, but for 
the mutual concessions and the compromise, no man can claim that the 
Constitution could have been framed or the nation formed. The sub- 
ject of taxation was ever present to their minds and the most important 
in their consideration. 

Now, what did they do? What is it that this Court has decided that 
they did? In the first place, they gave to the Government which was 
to be, the power of taxation over every man, over everything, over 
every foot of soil that ever should be within the domains of the repub- 
lic. ‘That they did. Then they divided taxes into two absolutely dis- 
tinct classes, with a great gulf fixed between them, so that whatever 
tax belonged to one of the classes could by no possibility be included 
in the other. They did not divide them into “direct taxes” and “in- 
direct taxes.” They did not say anything about “indirect taxes.” They 
said “direct taxes” upon the one side and “duties, excises and imposts” 
upon the other, so that they might not leave it in the power of Con- 
gress, by any phrase, or device, or method of enactment, to convert a 
tax, which was in its nature and essence a direct tax, into a duty, an 
excise, or an impost by calling it so, whether for the purpose of apply- 
ing to it a different and prohibited measure, or for any other purpose. 
And upon one of these, the “direct taxes,” they imposed the measure 
of apportionment among the States according to number; and upon the 
other, the measure of uniformity. And this was for a reason. It was 
a reason that represented in that body this old quarrel, this old strife 
that ran in the blood of every man there, about the right not to be 
taxed without representation. They knew; they had been in the habit, 
for many generations unmolested, of taxing themselves, their real es- 
tate, their personal estate, their accumulations of property in each State, 
by their own chosen representatives in that State. They were afraid . 
and jealous of this new power which they were creating, lest it should 
attempt to tax those portions of taxable subjects without their being © 
thus fully represented, as they had always been. Therefore they en- 
acted that representation and direct taxes should be apportioned among 
the different States according to numbers. They not only enacted it 
once, but they eriacted it twice, when they said that “no capitation or 
other direct tax shall ever be laid except according to the census,” and 
this is believed to be the only provision in the Constitution which. was 
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thus twice repeated, showing how intensely important they considered it. 
And they did so for the very best of reasons. ‘This rule of apportion- 
ment (which the learned Attorney General has seen fit to condemn as 
the “effete doctrine of apportionment’) guaranteed to them that for 
every dollar that was laid as a tax upon their property, every repre- 
sentative who voted for it, from whatever State, should do it upon the 
moral consciousness and responsibility that he was imposing upon the 
citizens of his own State their fair and equal proportion, according to 
population, of the whole sum that was so to be raised by tax. It had 
a double object—not only the object of securing the right of repre- 
sentation in the enactment of the tax, but an ultimate object of vast 
importance which has not been sufficiently recognized, of saving prop- 
erty from being overwhelmed by numbers, and saving the exercise of 
the power of taxation from that abuse which is thus threatening us 
now. If the tax could be voted by people who were not to bear 
it, but who might spend it, it would be subject always to gross extrava- 
gance, to plunder, to every kind of paternalism and misuse in its ex- 
penditure. To secure this jright of perpetual constitutional protection 
to their property, which was the source upon which they had relied 
and expected always to rely for the support by taxation of their own 
State and municipal governments, they surrendered forever to the new 
Government that exhaustless source of revenue, the imposts, for which 
the feeble Confederation had so long struggled in vain with the States, 
and the power to regulate commerce, and the concurrent exercise of 
the power to lay duties and excises, which, as I showed on my former 
argument, was practically an exclusive grant also. 

I am proceeding now to build up my argument on what your Honors, 
at least by the vote of six to two, have already decided. As I 
understand it, you have decided that a tax upon real estate, at any 
rate, is a direct tax, to be levied. only by apportionment, and that there 
is in principle and in reason no difference whatever between a tax laid 
upon the body of real estate and a tax laid upon the rental of real 
estate. For what was it that was secured and guaranteed to the 
people? It was the right of enjoying their real estate free from any- 
thing but an apportioned tax, and the only way they can so enjoy 
it is by receiving the rents free from such a tax. 

That being so settled, what more do I insist upon on the part of 
this plaintiff? I insist that, for the same reason, upon the same con- 
stitutional principle, your Honors must decide, and that there is no 
escape from the decision, first, that the corpus of personal property 
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fs entitled to the same protection, that a tax upon it is necessarily a 
direct tax, and was intended so to be, and, second, that a tax upon the 
income directly received from personal property, levied upon its owners 
as such, is indistinguishable, upon the same principles, from a tax im- 
posed upon the income of real estate, and so 1s a direct tax. 

Now, if the Court please, let us see whether I am wrong in saying 
that, except for the question of stare decisis, it has already been an- 
nounced by the Court that the corpus of personal property is entitled 
to the same protection, to be taxed only by apportionment, as the 
body of real estate. In this I am aided at the outset by the very 
frank and candid admission of the Attorney General, who says that he 
thinks that it necessarily and logically must be so. Let us see, for we 
proceed now from the known to the unknown, from the certain to the 
uncertain. Let us see what your Honors have said on the subject of 
the protection to property intended to be guaranteed by this consti- 
tutional provision, without regard to whether it be real or personal. 

I read from page 20 of the printed opinion: 

“The States were about, for all national purposes embraced in the 
Constitution, to become one, united under the same sovereign authority, 
and governed by the same laws. But as they still retained their 
jurisdiction over all persons and things within their territorial limits, 
except where surrendered to the general government or restrained by 
the Constitution, they were careful to see to it that taxation and 
representation should go together, so that the sovereignty reserved 
should not be impaired, and that when Congress, and especially the 
House of Representatives, where it was specifically provided that all 
revenue bills must originate, voted a tax upon property, it should be 
with the consciousness, and under the responsibility, that in so doing 
the tax so voted would proportionately fall upon the immediate con- 
stituents of those who imposed it.” 

And again, and more explicitly still: 

“So when the wealthier States as between themselves and their 
less-favored associates, and all as between themselves and those who 
were to come, gave up for the common good the great sources of 
revenue derived through commerce, they did so in reliance on the 
protection afforded by restrictions on the grant of power. Thus, in the 
matter of taxation, the Constitution recognizes the two great classes 
of direct and idirect taxes, and lays down two rules by which their 
imposition must be governed.” 
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And once more, at page 22: 

“Ordinarily all taxes paid primarily by persons who can shift the 
burden upon some one else, or who are under no legal compulsion to 
pay them, are considered indirect taxes; but a tax upon property 
holders in respect of their estates, whether real or personal, or of the 
income yielded by such estates, and the payment of which cannot be 
avoided, are direct taxes.” 

Nevertheless, it may be admitted that, although this definition of 
direct taxes is prima facie correct, and to be applied in the considera- 
tion of the question before us, yet that the Constitution may bear 
a different meaning, and that such different meaning must be recog- 
nized.” 

“But in arriving at any conclusion upon this point, we are at liberty 
to refer to the historical circumstances attending the framing and 
adoption of the Constitution as well as the entire frame and scheme 
of the instrument, and the consequences naturally attendant upon the 
one construction or the other.” 

“We inquire, therefore, what, at the time the Constitution was 
was framed and adopted, were recognized as direct taxes? What did 
those who framed and adopted it understand the terms to designate 
and include?” 

Having set out with the proposition that, according to the natural 
meaning, the prima facie meaning of the words, “direct taxes,” as 
used in the Constitution, were taxes upon property holders in respect 
of their estates, whether real or personal, or of the income yielded by 
such estates, the payment of which cannot be avoided, the Court went 
on afterwards to inquire whether there was a different meaning in- 
tended by the framers, and, looking into all historical sources of 
information within its reach, it arrived at the deliberate conclusion that 
no other meaning could be imputed to them. And now, again, as to 
the result of the deliberations of the Court on that very subject, as 
stated at page 43 of the opinion: 

“From the foregoing it is apparent: 1. That the distinction be- 
tween direct and indirect taxation was well understood by the framers 
of the Constitution and those who adopted it. 2. That, under the 
State systems of taxation, all taxes on real estate or personal prop- 
erty, or the rents or income thereof, were regarded as direct taxes. 
3. ‘That the rules of apportionment and of uniformity were adopted in 
view of that distinction and those systems.” 

There is no doubt about these expressions. Nothing could be more 
explicit. ‘They seem to cover not only real property and the income 
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thereof, but also—and quite as explicitly, but for the vexed question of 
stare decisis, of which I shall say by-and-by as much as time permits— 
the whole of personal property, and in like manner the income of 
personal property. 

However the vote of individual judges may be affected by what is 
supposed to have been decided by the Court in former cases, these 
extracts from the opinion leave no room for doubt that this Court, by 
the concurring voice of two-thirds of the whole number of judges, 
has pronounced its opinion that a tax upon the capital of personal 
estate, held for the purposes of income, or ordinarily yielding income, 
is a direct tax, in the nature of things, according to the prima facie 
meaning of the language used in the Constitution, and within the 
understanding and the true intent and meaning of those who framed 
and of those who adopted the Constitution. 

Nor do I see any reason to doubt that the opinion, but for the 
question of stare decisis, goes to this same length in respect to the 
income from personal property. If the object now were, apart from 
the authority of this decision, so recently rendered, to find out as 
res integra, on principle and reason, what taxes, by their nature, char- 
acter and essence, are direct, and that were the sole question, we 
should have to argue all over again the identity in their nature and 
essence, as to directness, of taxes on personalty with those on realty. 
But to begin with, duties, excises and imposts are all shut out. Noth- 
ing that is an excise, nothing that is an impost, nothing that is a duty, 
properly so-called, can be a direct tax. I submit that those terms as 
applied to such things as consumable commodities are easily under- 
stood, and were easily understood before the very learned references 
to historical sources contained in the collections that have been offered 
here in such volume. What we should have to do would be to find 
something that all could agree on as a typical example of a direct 
tax. Having that, we should have something known, something cer- 
tain, from which we could with safety and certainty proceed by 
comparison and classification to measure everything else that was 
offered or suggested as a direct tax. This has been found, by the 
unanimous consent of all men, in the tax upon the body of real 
estate. No thanks are due to anybody for making the concession, 
whether it was Paterson or Hamilton or anybody else, because it was 
inevitable, because if they did not say that there was nothing that they 
could say. If they did not admit that a tax on real estate was a 
direct tax, they would be left in the position of claiming that the words 
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“direct taxes” and the words “other direct tax,” after the words “no 
capitation,” had no meaning whatever. Nothing short of that conces- 
sion could satisfy the words “no capitation or other direct tax.” The 
uniform course of the Government, from the first direct tax law of 
1798 until now, has joined in that concession and followed upon that 
understanding. All the Direct Tax acts have taxed, not naked land, 
but all improved land, of whatever nature, beginning, as your Honors 
observed yesterday, with that which was recommended by Oliver 
Wolcott, the second Secretary of the Treasury. After going through 
the range of subjects upon which the direct tax might freely operate, 
he advised that it should be-made to operate upon lands and houses and 
slaves.. And Congress adopted his suggestion, but inverted the order, 
and put it first upon houses, next upon slaves, and last of all, and only 
if there was not enough so raised, on land. 

Now, this typical example is forever settled. There can be no 
question about it. It indicates the kind of tax which in its nature and 
essence is intended and understood by the Constitution as a direct tax. 
We have had discussions here, there have been discussions elsewhere, 
on the question of the tax on personal property, and nobody in this 
argument has suggested that there is or can be any possible difference 
between a tax upon real estate and a tax upon the corpus of personal 
estate, in its nature and essence, as regards the question of directness. 
I believe that the books and the debates and the reports will be searched 
in vain for any suggestion of any possible difference, because no 
difference in the matter of directness can possibly be pointed out. I 
speak in reference to a general tax on the body of real estate and a 
general tax on the body of personalty, levied upon the owners solely 
by virtue of their ownership, which tax is by no possibility an excise 
or a duty or an impost. Whoever heard of such a tax being called 
an excise, duty or impost, like a tax upon the distiller for his earnings, 
or a tax on salt, or on carriages, or on gold watches, imposed for 
the right or privilege of using them? 

The State of New York gives us a good illustration of a tax upon 
real estate and personal estate, whether it is a direct tax or not, whether 
by any possibility it can be called an excise, duty or impost. What 
do they do with us there? Every year they send to each one of us 
and say, “You own so much real estate of so much value; we want 
two per cent. of that in money.” By the same breath they come with 
another notice, and they say, “You owned on a certain day in January 
last so much personal property, and we tax you two per cent. upon 
that.” 
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Mr. Justice Harlan: Mr. Choate, do you mean by a general tax on 
the body of personal property to include all personal property of every 
kind? 

Mr. Choate: Not all; because I admit the right of exemption. I 
admit the right of selection. 

Mr. Justice Harlan: Apart from exemption? 

Mr. Choate: But I do not admit, and nobody can ever bring me to 
concede or believe that a specific duty, as a duty on a carriage or a 
duty on a still, for the use of the carriage or for the use of the still, 
can be confounded with an assessment of any kind, of whatever 
dimensions, upon that carriage or still included with other objects of 
personal property, on the mere ground of ownership. 

Now, in one respect, if your Honors please— 

Mr. Justice Harlan: I do not think I conveyed my idea exactly. 
You speak of a general tax on the: personal property of the country 
or a general assessment on the personal property of the country? 

Mr. Choate: Yes. 

Mr. Justice Harlan: Now, does a tax Jaw which reaches only a 
part of the personalty of the country come under that description ? 

Mr. Choate: I think it does. I am very glad your Honor suggested 
that question to me, because the same thing was suggested in one of the 
briefs filed, and I might have overlooked it. We have in the City of New 
York an immense population, and the Government, State and City, ex- 
ercises a reasonable power of exemption. Now, suppose they should 
make a levy generally upon the personal property of the citizens 
except the inhabitants of tenement houses, a million, if you please, in 
number, almost half of the whole population. I should call that a 
tax by general assessment, notwithstanding that exception or exemp- 
tion. 

I was proceeding to say that as to personal property the distinction, 
if there is a distinction between that and real property, is rather in 
favor, and strongly in favor, of regarding personal property as the 
subject of a direct tax, because the two cardinal tests suggested by the 
Court for determining whether a tax is direct or not, according to the 
natural use and meaning of language, or the prima facie meaning of 
the words of the Constitution, or the meaning now finally imputed 
to those words by the decision already made, do more exactly and 
with perfect precision apply to such a tax on personal property. What 
are those two tests? Your Honors say, either a tax that cannot be 
shifted, or a tax that cannot be avoided. How do we stand as to 
personal property on that? When the City of New York sends to 
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me for my tax, for so many hundred dollars for my personal prop- 
erty, and I pay it, how in Heaven’s name can I| shift that upon any- 
body? How can any tax imposed generally by assessment upon per- 
sonal property be shifted upon anybody? ‘There is an equally absolute 
impossibility of avoiding the payment. ‘That is the other test laid 
down by your Honors. How can I avoid it? I can burn up my 
bonds; I can throw away my furniture and horses and carriages; 
I can, if you please, refuse to receive any income from anything, but 
can I avoid the tax by anything short of death or bankruptcy? It is 
not possible. There may, according to some ways of thinking or 
imagining, be some mode of shifting taxes levied on real estate. That 
is a subject for political economists, with whom I have no relations, 
and may never have. But that the tax on personal property, whether it 
be upon the principal or upon the income, cannot be avoided, I submit 
to your Honors is an absolute proposition which nobody can deny or 
question. 

Mr. Chief Justice: Legal compulsion. 

Mr. Choate: Legal compulsion. I proceed and take that hint from 
the learned Chief Justice. There is a legal compulsion about any 
general tax upon personal property. ‘Thousands of ‘millions of dollars 
of personal property in this country are owned by whom? By trustees, 
For whom? For women and for children. Other great quantities are 
owned by infants in their own right and by other classes not acting 
sui juris, such as for instance lunatics. Can they avoid it? Can the 
infant avoid receiving his income? Can the lunatic avoid receiving 
his income? Can the trustee avoid receiving his income? If the 
trustee does, he commits an offence which, in some States, is a State’s 
prison offence. No, if your Honors go upon the cardinal principles 
on which you have held that a direct tax must be tested and deter- 
mined, you will not find any possible loophole for escape from pay- 
ment, from legal compulsion to pay the tax so levied upon personal 
property. I say it is not possible to imagine any clearer case of a 
direct tax measured by any known rule, by any test of directness that 
has ever been asserted either by this Court or by any court or by 
any writer, than this immediate tax upon personal property under a 
general assessment—-by which I mean, as I think everybody means, a 
tax imposed upon the owners of personal property generally, with 
whatever exceptions or exemptions, by virtue of mere ownership, and, 
of course, excluding excises, duties and imposts imposed for the use 
of consumable commodities, 

CnoatTe—32 
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But, if the Court please, there is to my mind a still more conclusive 
argument in support of this proposition, and that is, that every reason, 
every occasion, every necessity for the protection secured by the 
Constitution, as now construed by your Honors, in respect to real 
property, to save it from being taxed except by an apportioned tax, 
applies with equal force and in every possible respect to personal 
property. Now, see if that is not so. ‘These reasons are not accidental ; 
they are not arbitrary; they are not purposeless. What are the reasons 
on which the direct tax by apportionment was constitutionally enacted? 
We tried before in our argument to show exactly what the reasons 
were, but now your Honors have saved us all further room for doubt, 
all need of forensic discussion. I do not understand that there is any 
dissension or question on the part of any Judge upon this bench as 
to the reasons and necessity for this protection. I have already read 
what the Court said from pages 20 and 21 of the printed opinion. 
Now let me read very brief extracts from pages 54 and 55, and see 
if every thought and word there stated is not exactly as applicable, 
exactly as relevant, exactly as necessary, in respect to personal prop- 
erty as to real: 

“Nothing can be clearer than that what the Constitution intended 
to guard against was the exercise by the General Government of 
the power of directly taxing persons. and property within any State 
through a majority made up from the other States. It is true that 
the effect of requiring direct taxes to be apportioned among the 
States in proportion to their population is necessarily that the amount 
of taxes on the individual taxpayer in a State having the taxable 
subject matter to a larger extent in proportion to its population than 
another State has, would be less than in such other State, but’’— 

The Court goes on to say, and there is always tremendous force 
in a “but? — 

“But this inequality must be held to have been contemplated, and 
was manifestly designed to operate to restrain the exercise of the 
power of direct taxation to extraordinary emergencies, AND TO’ PRE- 
VENT AN ATTACK UPON ACCUMULATED PROPERTY BY MERE FORCE OF 
NUMBERS.” 

And, again (from page 55): 

“But the acceptance of the rule of apportionment was one of the 
compromises which made the adoption of the Constitution possible, 
and secured the creation of that dual form of government, so elastic 
and so strong, which has thus far survived in unabated vigor. If, by 
calling a tax indirect when it is essentially direct, the rule of protection 
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could be frittered away, one of the great landmarks defining the 
boundary between the Nation and the States of which it is composed, 
would have disappeared, and with it one of the bulwarks’— 

That word so much derided by the learned Attorney General— 

“one of the bulwarks of private rights and private property.” 

Now, what is there in this? What word, what thought, what 
suggestion in those passages that I have read from the opinion of the 
Court, which does not apply with equal force or equal necessity to 
personal property and to real? It is too plain for dispute, if your 
Honors please, that these propositions apply equally and necessarily 
to owners of personalty taxed merely because of their ownership. 
There is the same need of protection as to both, there is the same 
motive to secure protection as to both, and the same realized protection 
to both in the provision of the Constitution as now construed. There 
is no suggestion of exclusion of personalty from protection anywhere 
in any line of your Honors’ opinion. There is no room for doubt, 
then, I say, as to the corpus of personal property, that a tax upon it 
can be no other than a direct tax, and I do not believe that any human 
being has ever really doubted it, and so my learned friend the Attorney 
General was only indulging in his usual candor and usual frankness 
when he admitted, as he certainly did in his memorandum filed, and as 
he certainly did in his oral argument, that your decision as to the tax 
on real estate necessarily must be extended to the tax on personal estate. 

Now, as to the income of personalty, apart from the question of 
stare decisis, which must be studied by itself, let me say briefly that 
exactly the same arguments control as in the case of rentals, the sub- 
ject of which has already been exhausted, and it is disposed of by 
the Court in one or two other passages which I beg leave also to read. 
I do not, for the moment, speak of the question of former decisions 
of the Court. I read from pages 51 and 52: 

“But is there any distinction between the real estate itself or its 
owners in respect of it and the rents or income of the real estate coming 
to the owners as the natural and ordinary incident of their ownership? 
If the Constitution had provided that Congress should not levy any 
tax upon the,real estate of any citizen of any State, could it be con- 
tended that Congress could put an annual tax for five or any other 
number of years upon the rent or income of the real estate? And if, 
as the Constitution now reads, no unapportioned tax can be imposed 
upon real estate, can Congress without apportionment nevertheless 
impose taxes upon such real estate under the guise of an annual tax 
upon its rents or income?” 
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“The requirement of the Constitution is that no direct tax shall be 
laid otherwise than by apportionment. The prohibition is NoT against 
direct taxes on land, from which the implication is sought to be drawn 
that indirect taxes on land would be constitutional, but it is against 
all direct taxes—and it is admitted that a tax on real estate 
is a direct tax. Unless, therefore, a tax upon rents or income 
issuing out of lands is intrinsically so different from a tax on the 
land itself that it belongs to a wholly different class of taxes, such 
taxes must be regarded as falling within the same category as a tax 
on real estate co nomine. The name of the tax is unimportant. The 
real question is, 1s there any basis upon which to rest the contention 
that real estate belongs to one of the two great classes of taxes, and 
the rent or income which ts the incident of its ownership belongs to 
the other. We are unable to perceive any ground for the alleged 
distinction. An annual tax upon the annual value or annual user of 
real estate appears to us the same in substance as an annual tax on 
the real estate, which would be paid out of the rent or income.” 

Now, I say, mutatis mutandis, if this Constitution had said that the 
Congress should not levy any tax upon a-bond in the hands of its 
owner, and Congress should undertake to levy, under the guise of a 
tax, on the income of the bond, a part of the annual enjoyment of 
that bond, would any court hesitate to condemn that? . So, taking now 
the bulk of personal property as the subject of a tax by apportionment 
only, if Congress, being prohibited from levying anything but an 
apportioned tax upon that, proceeds to levy an unapportioned tax upon 
its income, it strikes directly at the property itself, 

Mr. Justice Harlan: In a law making a general assessment upon 
all bonds—leaving out of culculation United States bonds, State bonds, 
and all other municipal bonds, would you think that to be direct? 

Mr. Choate: Unquestionably. 

Mr. Justice Harlan: ‘That tax would have to be apportioned? 

Mr. Choate: Unquestionably. 

Mr. Justice Harlan: Would you make the same statement as to a 
general law taxing all the banking institutions of the country? 

Mr. Choate: No; I think that would be a tax on business, as the 
Court has over and over again decided it is business. Congress can 
tax business without apportionment if it pleases. ‘That is simply an 
excise. It can tax one business, it can tax twenty businesses, it can 
tax a thousand businesses, it can tax one or all, or all but one kind of 
business, 
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Let me give your Honors my favorite illustration of the United 
States bonds. ‘Take a United States bond, running for thirty years, 
which Congress has issued and declared shall not be taxed. Congress 
levies a tax on the income of that bond. It is wearying your Honors’ 
patience, it is trifling with your Honors’ time, to argue that no such 
law as that could be supported. 

Mr. Justice Harlan: Would the determination of that question 
depend upon that clause of the Constitution about direct taxes ? 

Mr. Choate: No, I am using that for an illustration. I wish I 
could press home upon the mind of every one of your Honors this 
proposition which seems to me to be a sound one, namely, that where 
Congress is prohibited from taxing at all, and proceeds to do so, its 
action must be restrained. And for the same reason, where it is 
permitted to tax, but prohibited from taxing except in a particular 
manner, namely, by an apportioned tax, a deviation from that manner 

aust be restrained. 

- Now, taxing the income without apportionment would be merely 
annulling the prohibition as to personal property, if you hold, as I 
think you must hold, that the protection guaranteed by the Constitution 
applies to the body of personal property. If your Honors please, what 
can at present be a more urgent case for the enforcement of the 
recognized constitutional rule than this compact between States, be- 
tween the existing States, the seaboard States at the time of the 
adoption of the Constitution, and all the vast army of new States that. 
were to come in, thirty-one already, sixty-one by and by- perhaps? 
They all came in under the Constitution containing this guaranty 
securing, as your Honors have held, property against the attack of 
numbers. They adopted it with their eyes open. ‘They secured upon 
their admission all the great advantages which the Constitution secures. 
Shall the repudiation of this fundamental article of the Constitution 
be now permitted? 

Now, suppose you had such a compact as that between individuals 
and it came before your Honors, and they had agreed that nothing 
should be taken out of the portion of the property of one of them by 
the other, that no charge be laid upon it, and an attempt was made 
to evade the agreement (for it is nothing but an evasion) by putting 
a charge upon the income upon that property instead of upon the 
principal, how long would such a private suitor stand unabashed be- 
fore your Honors? Our proposition is that what cannot be done 
directly cannot be done indirectly. We cited on the former argument 
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(and your Honors have embodied them in the opinion of the Court) 
a long array of cases upon that subject. 

The “substance and form argument” my learned friend calls it, 
and he says it is a “fetching” argument. I do not know whether that 
word has got into the dictionaries outside of Boston, but, whether 
so or not, it is an argument that has “fetched” this Court every time— 
every time from McCulloch v. Maryland down to this time and to this 
case. An argument cannot be derided that has stood the test of that 
ordeal. It is, that what you cannot do directly you cannot do indirectly, 
that what you cannot do in essence and substance you cannot do by 
any form or under any name or by any evasion. I will stand by that 
argument, whatever belittling epithet my learned friend may seek to 
apply to it. He aimed the adjective at me, but it recoiled and hit the 
Court. 

Now, if the Court please, this being my state of mind on this sub- 
ject, this argument seeming to me to be absolutely clear, seeming to 
me also to be approved as a matter of substance and principle by six 
of the learned Judges of this Court, I proceed to inquire, to look 
within the veil, which perhaps I have no right to do, and to wonder 
how two of those who could have united on this question as a matter 
of principle, to make up the six uniting with regard to the necessary 
meaning and construction of the Constitution, could still hesitate to 
enforce it by a decree of the Court; and I am constrained to believe 
it is only in deference to some former decisions of this Court. So I 
proceed very briefly to refer to those decisions. 

This rule of stare decisis—standing by what you have said before, 
right or wrong—when invoked, as here and now invoked, against the 
proposition—I speak with due deference to the learned Judges who 
dissent—so clear to the major part of Judges and of men, necessarily 
assumes that the former decision was wrong. If the conclusion at 
which we have now arrived: is correct on principle, any decision that 
may have heretofore been made to the contrary is of course necessarily 
wrong. ‘The Government then comes in and says, “Oh, well, it is 
wrong; we are forced to admit that it is wrong, but stand by it, right 
or wrong.” 

The case is clear. I assume now that the conclusion at which we 
have arrived is, without any particle of doubt about it, right and sound, 
and that it is a conclusion commanded by the Constitution, which is 
the fundamental law. That Constitution your Honors have sworn to 
obey as the primal rule upon your consciences. It overrules everything. 
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Any decision of Congress that comes in conflict with it falls to the 
ground. Ought not any and every decision of the Court, that is 
now ascertained, by the best light this Court can bring to bear upon it, 
to be in conflict with this instrument, also to fall? If not, then you 
set the judiciary above its concurrent branch of the Government, Con- 
gress; you refuse to apply to yourselves the rule which you are 
bound to apply to the legislative department of the Government. 

The reason of the rule is, that it is often better on public grounds, 
where a question of law has been decided, where it has been re- 
peatedly decided, that the Court should let it remain rather than, by the 
declaration of another though a better rule, dispense with it. Where 
is that chiefly applied? Where ought it chiefly to be applied? Where 
has it always been applied? When the former decision has grown into 
a rule of property, and vested rights, in a trusting community relying 
upon the past decision, have become fixed, where rules of conduct 
have come to be governed by it, as in the making of contracts and 
other arrangements between man and man and between citizens and 
corporations, I acknowledge that there may often be cases where 
less damage to the public, less injury upon the whole, results from 
letting the bad rule stand. Everybody has acquiesced in the rule, 
everybody knows it to be the,rule, everybody has acquired his property 
under the rule, and made his contracts under the rule. But what right 
or reason is there for its application to a constitutional provision 
respecting the power of government in the matter of taxation? Let 
the learned Attorney General point to one man in the United States, 
to one woman, to one child, who will be affected detrimentally, whose 
rights will be in the least impaired, by a correction of that former 
error here, if such error has ever been committed, and I do not be- 
lieve it has been. 

The distinction I have adverted to as to the kind of case in which 
the rule of stare decisis must be applied is well stated by Chief Justice 
Taney in the case of The Genesee Chief, 12 Howard, page 458. He 
there said: 

“The case of The Thomas Jefferson did not decide any question of 
property or lay down any rule by which the right of property should 
be determined. If it had, we should have felt ourselves bound to 
follow it, notwithstanding the opinions we have expressed, for every 
one would suppose that after the decision of this Court in a matter 
of that kind, he might safely enter into contracts, upon the faith that 
rights thus acquired would not be disturbed. In such a case, stare 
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decisis is the safe and established rule of judicial policy and should 
always be adhered to. For if the law as pronounced by the Court ought 
not to stand, it is in the power of the Legislature to amend it without 
impairing rights acquired under it. But the decision referred to has 
no relation to rights of property. It was a ‘question of jurisdiction 
only, and the judgment we now give can disturb no rights of prop- 
erty nor interfere with any contracts heretofore made. The rights 
of property and of parties will be the same by whatever Court the 
law is administered. And as we are convinced that the former 
decision was founded in error, and that the error, if not corrected, 
must produce serious public as well as patvats inconvenience and loss, 
it becomes our duty not to perpetuate it.” 

Of course the further consideration, that an error of such a nate 
in the construction of the Constitution, if perpetuated by further 
judicial decision, can only be cured by the impracticable resort to an 
amendment of the Constitution, is another obvious reason for not 
applying the rule. 

There is room for a little confusion, which I think has crept into 
the briefs of my learned adversaries, between the doctrine of stare 
decisis, stand by your decision, and the doctrine of res adjudicata, 
which expresses the binding force between the parties of a matter 
already adjudged; and, with all deference, I may suggest that possibly 
the blending of views in respect to those two entirely distinct subjects 
may have inadvertently affected the views expressed in the pages of 
the dissenting opinion, which has been filed in this case. What is 
the distinction between the two rules? It is wide as the poles. Where 
two parties contest over a subject-matter, and frame their pleadings, 
and join their issues before the Court, and the case is tried and 
judgment is entered one way or the other, what is the rule as between 
those parties? It is that everything decided and everything that might 
have been decided—everything that ought or could have been decided— 
whether the parties thought of it or not, whether the judges thought 
of it or not, is conclusively fixed as between those parties, and they 
cannot reopen the question. 

Under res adjudicata, whatever question was raised by the record, 
and was so submitted that it ought to have been decided, may be held 
to have been adjudged as between the parties to that suit so as to 
conclude them. However the Court may have treated, or omitted to 
treat it, their remedy, in case of improper omission or decision by 
the Court, is by appeal; and if they be in a court of last resort, 
they can only submit to it. 
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In the application of the rule of stare decisis, however, there is no 
such principle or effect. To give ground for the application of that 
rule so as to bind other people or the Court in a subsequent action, 
the prior case to which such effect is ascribed must have been not 
merely a dictum, but an actual decision upon a point distinctly pre- 
sented and decided, a decision of which was needful to the determina- 
tion of the controversy between the parties to that suit. 

The question is, whether this exact question has been decided be- 
fore—consciously, intentionally decided before; and nobody better 
than Mr. Justice Curtis has expressed that rule. His statement of it 
is cited and relied upon in your Honors’ opinion, and so, I take it, 
it receives the approval of the Court down to this day. It is at page 
44 of the printed opinion: 

“Mr. Justice Curtis said: ‘If the construction put by the Court 
of a State upon one of its statutes was not a matter in judgment, if it 
might have been decided either way without affecting any right brought 
into question, then, according to the principles of the common law, 
an opinion on such a question is not a decision. ‘To make it so, there 
must have been an application of the judicial mind to the precise ques- 
tion necessary to be determined to fix the rights of the parties and 
decide to whom the property in contestation belongs.” 

To apply the maxim stare decisis to something the Court did not 
decide, nor conceive to be involved would be not merely wrong, but 
utterly unreasonable. 

Mr. Justice Brown: But suppose, Mr. Choate, that Congress has 
acted for a hundred years upon the faith of decisions rendered by this 
Court, is not that a proper case for the application of the rule of 
Stare decisis? ; 

Mr. Choate: I think not, sir, but I shall show that Congress has 
not so acted. I am going to take that subject up by and by, if time 
permits, and show that there is no foundation for any proposition about 
the action of Congress for a hundred years. Now, let us see. Under 
Mr. Justice Curtis’s rule this Court says that none of the previous 
decisions “discussed the question whether a tax on the income from 
personalty is equivalent to a tax on that personalty,”’ but that they 
were all cases of excise. Now, if Mr. Justice Curtis’s rule is right, 
that ought to be enough; that ought to end this question. I do not 
propose to discuss all the previous cases—only two of them. I see 
that time is flying, and I wish to make a very brief suggestion about 
the Hylton Case, and to say a little more about the Springer Case, 
about which your Honors already, I fear, have heard ad nauseam, 
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There is a little room for confusion about the Hylton Case. There 
was talk there about a tax, whether a tax on a carriage was a tax on 
the owner, as the owner of the carriage, or a tax on the use of the 
carriage; and it was determined by the Court to be a tax for the 
use of the carriage and nothing else; and that is all that was ever 
decided in that case. But what is the room for confusion? One of 
the learned judges said that a tax might be both’ direct and indirect. 
If he had not been a judge, I should say that was absurd, after the 
exposition your Honors have given of this constitutional provision. No, 
we say that a tax cannot be both direct and indirect, but the same 
thing may be the object of a direct tax, and also the object of an in- 
direct tax. 

Let me unfold that a little in regard to that carriage of Hylton’s 
or those 125 carriages of Hylton’s. A tax may be laid upon them by 
way of excise, and it was laid there for the right to use them—that 
“is an excise, an indirect tax. Another tax may be laid upon them 
as a direct tax. How is that? The man’s personal property is taxed 
with other people’s personal property, and those carriages are found 
among his personal property. Now, if you read what the judges 
say, the opinion of this, that, and the other judge, and this, that, and 
the other critic since that time, you will find that confusion creeps in 
between those two things. 

Let me illustrate, if your Honors please, by the familiar illustra- 
tion of the dog tax. A great many of us for our children pay dog 
taxes—$2 a year for the right to keep a dog, for the privilege of 
permitting him to annoy our neighbors. Well, there are dogs and dogs. 
Some dogs come to be of immense money value—I had a friend who 
had a $10,000 dog. He pays his excise tax, $2 on the dog, whether 
it is worth $10,000. or 10 cents, and the range is wide in the value 
of dogs. But the assessors come along and they find he has got 
$10,000 of railroad bonds and $10,000 worth of dog, and they lay 
a direct tax on the dog and the bonds, rightly taxing him for $20,000 
on his personal estate. So, in addition to what I said before about 
the Hylton Case and all your Honors have said, I say that by way of 
illustration, and it sheds a flood of light upon the discussion and 
consideration of that case. It shows what Mr. Hamilton meant; 
it shows what Chief Justice Chase meant afterwards; it shows what 
Mr. Justice Paterson meant sitting here as he had sat in the convention, 
when he spoke of personal property being subject to a direct tax by 
general assessment; and that is all he meant, as distinguishing the 
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taxation by the direct method, which I have suggested, as a part of 
the man’s valued personal property, and the tax on the use of the 
particular thing, a specific duty, as an excise. All that they meant 
by general assessment was simply to distinguish between the tax on 
the use of the particular thing and the general tax on personalty, 
including that particular thing? 

Our contention is—and the Court has sustained it—that taxes upon 
real estate and taxes upon personal estate, or taxes upon the holders 
of such real or personal property, in respect of such property held by 
them, are direct taxes within the Constitution. So, under the language, 
so, by the true intent and meaning. 

Against this it is alleged that this Court nearly one hundred years 
ago decided in the Hylton Case that a tax on personal property is not 
a direct tax within the meaning of the Constitution. 

And it is said on the other side, in substance, that a carriage is 
personal property, and that it was decided in that case that a tax could 
lawfully be imposed upon Hylton for his carriage or carriages as 
an indirect tax without apportionment. Therefore, they say, the law 
was settled about one hundred years ago that a tax on personal estate is 
not a direct tax within the Constitution, and that the present case 
is an attempt to reverse a decision made one hundred years ago, which 
has been regarded as law ever since. And we find Mr. Whitney speak- 
ing or writing of it as the case of a property tax—a tax on Hylton’s © 
carriage. 

When we come to see what the Hylton Case actually is, we find that 
the Court then regarded the tax, as unquestionably this Court would 
now regard it, and as the theory upon which we present our case 
treats it—not at all as a tax upon Hylton as a property holder or a 
tax upon his carriage as property, but a special excise tax upon the 
use of the carriage or the privilege of keeping a carriage. Reference 
is made in one of the opinions to Adam Smith’s statement in relation 
to the varying practice of imposing the whole intended tax in such 
cases, either wholly upon the manufacturer at the outset or upon the 
user pro rata year by year. An extract from this opinion is quoted 
in our brief. 

Each one of the judges who assigns reasons for his judgment puts 
his decision or vote in that case expressly upon this ground of excise 
tax upon the use, and the further ground that the case does not in. 
volve the question whether a general tax upon personal property or 
upon holders of personal property would be a direct tax, 
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Chase, J., says he is inclined to think it would not, but does not 
give a judicial opinion on that point. Paterson, J., apparently thinks 
it would, or at least might be, but does not decide. Iredell, J., says 
that, as that question is not involved, it would be improper for the 
Court to express an opinion upon it. Each one of the three puts 
his decision expressly upon the ground of its being an excise tax 
upon the user. 

In that case the Court, and Hamilton representing the Government, 
clearly draw the distinction, which in this case appears to be rather 
lost sight of by the counsel opposed to us, between a tax imposed in 
respect of the user of a particular article of property selected as the 
subject of a special excise tax, and the imposition of a tax upon prop- 
erty holders as such in respect of their property in general. 

If there had been a general assessment upon Hylton as a property 
holder, and in it had been included his carriage assessed at its value 
as an item of property, together with other items composing his personal 
property assessed at their respective values, such a tax upon his carriage 
in common with his other personal estate would have been within the 
class of direct taxes; and the remarks of Hamilton in his brief and 
argument, and of the judges in this case and in subsequent cases, 
including Chief Justice Chase, refer to this distinction between an 
excise tax upon the use of some particular article selected by the 
' Government for that kind of taxation, and a general tax imposed upon 
the personal property of an owner, which doubtless might include at 
its money value the article thus subjected to an excise tax. 

There would be no illegality in subjecting the article to the special 
excise tax upon its user and at the same time allowing it to be 
embraced with the other items of the owner’s property in any general 
assessment upon him as a property holder. 

No one tax can possibly be both direct and indirect within the mean- 
ing of the Constitution, as one of the Judges in the Hylton Case 
very strangely assumes, as that would require the impossibility of an 
assessment by two measures which are absolutely inconsistent with each 
other, but there is nothing to prevent the imposition upon a particular 
item of property of two taxes, one direct and the other indirect. 

I had thought of something to say upon the Pacific Insurance Com- 
pany Case, but let me say only this. Your Honors have said enough 
in your opinion at page 46 about that case: 

“The arguments for the insurance company were elaborate and took 
a wide range, but the decision rested on narrow ground, and turned 
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on the distinction between an excise duty and a tax strictly so termed, 
regarding the former a charge for a privilege, or on the transaction 
of business, without any necessary reference to the amount of property 
belonging to those on whom the charge might fall.’’ 

It is said now that Mr. Bartlett’s brief maintaining very strongly, 
very ably, very learnedly that a tax upon rentals was a tax upon real 
estate and therefore a direct tax, was before the Court. It is now 
suggested that a part of the Pacific Insurance Company’s income may 
have been from real or personal property; but, if your Honors please, 
no such point was made upon the record, and, if the counsel argued it 
and the Court took no notice of it in their opinion, it was because they 
considered it. was not in the record and could not be raised by counsel. 
But what is the proposition that they make in regard to this Pacific 
Insurance Company Case? ‘That something that the Court did not 
decide, something that the Court did not consider, something that the 
Court did not pass on is stare decisis—a former decision, a decision that 
was not made at all. 

So I come to the Springer Case, and I come first, as most. important, 
because it has been suggested by one of the learned members of the 
Court, to the reasoning of the learned Judge who delivered the opinion 
in that case, Mr. Justice Swayne, to whom we all look. back with 
infinite respect. He argues thus: that the series of direct tax laws 
from 1798 to 1861, coinciding, if you please, with the suggestions 
in the opinions of the Court from time to time, became a practical 
construction of these’ provisions of the Constitution, measuring the 
taxing power between direct upon the one side and excises, duties and 
imposts upon the other. What is the claim? That because Congress 
in all the acts from 1798 to the act of 1861 has limited the application 
of the direct tax to real estate, counting slaves as real estate and not 
including any personal property, it has by some legerdemain enacted 
to the substantial effect that Congress has no power to embrace person- 
alty in a direct tax. 

Now, that is the hundred years’ argument founded upon the conduct 
of the Government. I say, with great respect for the Judge who 
uttered it and for any one who may seek to stand upon it, that there 
is not a particle of foundation for the proposition. If Congress had 
the choice between the two, real and personal estate, it is to be sup- 
posed that for reasons of convenience, for reasons of economy, for 
reasons of greater approximation to equality, it saw fit to levy the 
tax upon real estate only; and is it to be said that that amounts to 
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the relinquishment, the renunciation of a right vested in them by the 
Constitution to lay such a tax upon personal property also? You see, 
it did not make a particle of difference to the United States, raising 
the tax, after they had fixed the total sum and apportioned it, how it 
was raised. It did not make a particle of difference to the individual 
States themselves. It might make a difference as between land- 
holders and personal property holders among the citizens of the States, 
upon whom it was being levied. But the only restriction of the Con- 
stitution was to apportion it, and they chose, after apportioning it, 
to levy it upon the real estate. I say that is no renunciation, no 
disclaimer. If it were a renunciation or a disclaimer, then I say that 
Congress could not annul or abandon a provision of the Constitution 
which was provided, not for its benefit, but for the people’s benefit. It 
is impossible, if the Court please, to torture the mere selection of real 
estate in one direct tax and the omission of personalty therefrom into 
an abridgment of the right, conferred by the Constitution, to in- 
clude. personalty. If your Honors please, suppose the same argument 
should be addressed to you—that a capitation tax had become an 
effete power of government, because Congress has passed four direct 
tax laws and never once in a hundred years embraced in it a capitation 
tax—that could not alter the effect of the Constitutional provision. 
Neither can this failure to resort to personal property in these four 
direct tax laws amount to a renunciation or a qualification or an annul- 
ment of that provision of the Constitution, as it has now been held 
that it ought to be construed and made applicable to personal property 
as well as to real. 
_ Take the first direct tax. The fact that Congress had laid a direct 
tax in 1798, when we thought the French were coming, and had levied 
it only upon real property, did not estop them in 1812, when we thought 
the British were coming, from laying a tax upon real and personal 
property too. Oh, if your Honors please, that argument will not hold 
water, and no foundation can be laid for a refusal to join in the de- 
cree enforcing the principles which have been laid down by this Court 
based upon any such ground. Suppose that the owners of personal 
property come forward and say, “We cannot be subject to a direct 
tax. Congress for a hundred years has given a practical construction 
to that clause by not taxing personal property.” How would you 
listen to a personal property owner claiming exemption from a direct 
tax on any such theory as that, and how will you listen to the Govern- 
ment, as between whom and the meanest citizen there is no distinction 
before this Bench? 
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Congress, in the successive direct tax acts, having complete discre- 
tionary power as to the method and the selection of subjects for taxa- 
tion, whether real or personal, and having nothing to gain by including 
personalty, it was quite natural that it should confine the taxation to 
real estate, because that is a simpler form of tax, involves less ex- 
pense and difficulty in its collection, and avoids the exercise of inquisi- 
torial powers necessary for the enforcement of a tax on personalty, 
which is always distasteful to the people. It is fair to presume that 
such were the motives which induced the choice, but at any rate it is 
clear that Congress made the choice, and of free will, and did not for- 
bear to include personalty upon any theory that it had not the consti- 
tutional power to include it. 

I submit that the whole idea that there has been, because of these 
direct tax laws of 1798, 1813 and 1815, any practical construction of 
the Constitutional provisions in question adverse to the power to im- 
pose a direct tax upon personalty, is utterly baseless. 

Certainly the opinion in the Springer Case makes no allusion to dis- 
tinctions under the Constitution between income from property, real 
or personal, and income from business. 

The opinion of the Court shows that Mr. Springer made return of 
some income from bonds of the United States. I have been curious to 
look into the record to see how much he had. Sometimes counsel 
waive a point by not taking it. Sometimes it is not big enough for 
them to take and they throw it away. So I looked to see how much 
income from personal property he had and how much his total income 
was, in order to see if the point as to personal property was really in 
the case. He had $54,000 from his professional earnings as a lawyer, 
and I am sorry to say (as is the case with too many of us lawyers) 
only $161 from interest upon Government bonds or any other source. 
That is less than one-third of one per cent. of his whole income. Do 
your Honors wonder that even Mr. Springer, arguing his own case, 
did not think it was a point worth making, but did see fit to waive it 
by omitting it? That is the way you waive a point. The question is 
whether it was necessary, on the record, for the Court to decide wheth- 
er the tax on the interest from those bonds ($3,000 of bonds he had, 
I believe) was a direct tax and required to be apportioned, and was 
void because not apportioned. We must therefore search the record 
to see what exceptions he took. 

The Chief Justice: ‘That is an action of ejectment. 

Mr. Choate: An action of ejectment. 
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The Chief Justice: ‘The Court could not set the deed aside in an ac- 
tion of ejectment. 

Mr. Choate: I accept that suggestion. I was going to enforce that 
proposition. Now that your Honor has spoken, it does not need en- 
forcement. Then he took his exceptions, so as to bring the case prop- 
erly before the Court above for decision; and to those we must look to 
see whether he raised this particular question. Your Honors have laid 
down some rules about that, to which I wish particularly to call atten- 
tion. In the case of Catts v. Phalen, in 2 Howard, the Court say: 

“A party cannot assign for error the refusal of an instruction to 
which he has not a right to the full extent as stated, and in its precise 
terms; the Court is not bound to give a modified instruction varying 
from the one prayed.” 

And, again—and this is an important opinion from a very recent 
case, in which all of your Honors united—in the case of Hickory v. 
UirS5, 151. U.S; 316) 'the:Courtisay: 

“The rule in relation to exceptions to instructions is that the matter 
excepted to shall be so brought to the attention of the Court before the 
retirement of the jury as to enable the judge to correct error, if there 
be any, in his instructions to them, and this is also requisite in order 
that the appellate tribunal may pass upon the precise question raised 
without being compelled to search the record to ascertain tt.” 

I have examined the exceptions in the case of Springer, as they ap- 
pear upon the bound records, and I will show to your Honors that 
within that rule, the established, the universal, the binding rule upon 
the subject, there was no possibility of the Court’s deciding in that 
case the question to which I refer. Here we have the bill of excep- 
tions, and here we have his return, and it is a very interesting return—. 
$54,504 as a lawyer, $161 as a holder of bonds. Then there are vari- 
ous sums levied upon him, from $1 to $100, as the owner of boats and 
watches and carriages and gigs and buggies and so on. 

Let us see what the exception was. I pass by the exception about the 
admission of the deed, from which your Honor, the Chief Justice, has 
so generously relieved me, and I come to his prayers for instructions, 
and there is only one pertinent to this particular point. 

“The defendant, by his counsel, then and there prayed the Court to 
give to the jury the following instructions, to wit:” 

The first one is the only one which relates to the subject. 

“1. That the tax on the income, gains and profits of the defendant, 
assessed upon him, as appears by the evidence in this case, was a di- 
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rect tax within the meaning of the Constitution of the United States, 
and that, in order to constitute such tax a valid claim upon the de- 
fendant, it should be apportioned among the several States the same 
as representatives in Congress are.” | 

Now, I say that that exception, within that rule, was too broad, that 
he could not and did not, even before the Judge at Circuit, by that ex- 
ception, raise the question whether, as to his $161 of income from 
bonds, the tax was a direct tax, much less did it point to any such 
question before the appellate tribunal, so as to either enable or require 
this Court to pass on that question. This Court had no right to decide 
such a question upon the exception taken, and he had no right to ask 
them to decide it. He waived his point, if he had one, but Mr. Spring- 
er in waiving the point he had or might have had, cannot give away all 
the rights of all the people of America in other hearings before this 
Court. 

I submit that a careful examination of the case will show your 
Honors that under no recognized rule of construction of stare decisis 
can that decision be invoked to stand in the way of what your Honors 
have already, by a large majority, concluded to be the right judgment, 
the right principle to declare and decree in this case, namely, that a 
tax upon personal property, or upon the income thereof, is just as 
clearly and for the same reasons a direct tax as a tax upon real estate 
or upon rents. 

It is indisputable that the opinion in the Springer Case, although it 
announces the conclusion, that the only direct taxes within the mean- 
ing of the Constitution are capitation taxes and taxes on real estate, 
and that the tax of which Springer complains was within the category 
of an excise or duty, does not contain any discussion of the inherent 
distinction under the constitutional provision in question between taxes 
on property or the income of property, and taxes on the earnings or 
profits of business or other sources of income, which are ranked as 
excise taxes or duties. And the brief and argument on file in that case 
in this Court discusses no such distinction—the very distinction which 
has formed the basis of our successful contention here as to the true 
construction of these clauses of the Constitution, if treated as an orig- 
inal question upon its merits. We cannot express the point more 
clearly than in the language in which we find it stated in the opinion 
of the Court at page 49: 

“The defendant [Springer] contended that the deed was void because 
the tax was a direct tax not levied in accordance with the Constitu- 
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tion. Unless the tax were wholly invalid the defence failed. The 
statement of the case in the report shows that Springer returned a cer-- 
tain amount as his net income for the particular year, but does not 
give the details of what his income gains and profits consisted in. The 
original record discloses that the income was not derived in any de- 
gree from real estate, but was in part professional as attorney at law 
and the rest interest on United States bonds. It would seem probable 
that the Court did not feel called upon to advert to the distinction be- 
tween the latter and the former source of income, as the validity of 
the tax as to either would sustain the action.” 

But in addition to this it appears, as we have shown by the record, 
that the point as to any distinction between income from property and 
income from business, was not raised in the Court below in such man- 
ner as to attract the attention of that Court, nor brought up here by any 
exception which would have justified or enabled this Court to pass up- 
on the point. 

Springer’s request to charge was, that the whole tax was a direct 
tax necessary to be apportioned. As to a large part of it, namely 
99 2/3 per cent. of it—the tax on professional income—this was not 
at all so. It was an excise tax not apportionable. To have given the 
charge as requested, the Court would have had to charge a proposition 
which was not law, but the contrary. And this Court, as appears by 
the record, could not reverse the judgment, on Springer’s exception 
actually taken, without laying down a proposition that was not law. 

Thus it appears that the point involved in the conclusion to which 
six Justices of this Court have come, after full consideration of this 
case upon its merits, namely, as to the nature of a tax upon personal 
estate or the income thereof as distinguished from an excise tax on 
earnings, was not raised, argued, considered or decided in the Springer 
Case. No doctrine of stare decisis requires this Court to decline or 
forbear to give effect by decree to the opinion which it has so carefully 
and decisively formed upon this highly important constitutional ques- 
tion on consideration of its intrinsic merits, and to leave that to stand as 
the true construction of the Constitution, which it perceives and de- 
clares to be really a false construction, especially when it is clear that 
there was no conscious exercise of the judicial mind upon the point 
here involved. 

I shall not dwell further upon the point of stare decisis, but, if the 
Court please, if any such point could by any ingenuity be tortured out 
of the record, in the Springer Case, to stand in the way of giving effect 
by decree to the conclusion at which the Court has arrived on this 
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great constitutional question considered on its merfits, it should be 
squarely overruled rather than let the erroneous construction or the 
provision in question work the injustice and wrong which it would 
work. The considerations for this claim on our part may be briefly 
stated: First, the tremendous importance of the case, involving not 
merely two per cent. on incomes over four thousand dollars for five 
years, but the utter destruction of the barriers which, as the Court has 
found, the Constitution has provided for the protection of property 
against the assault of numbers. The Government’s claim involves a 
breach of the contract by which the Constitution was formed, and into 
which the new States have come who now propose to hold on to all the 
consideration which these seaboard States gave up, and yet to repudi- 
ate the protective provision, the solemn and important character of 
which is so ably set forth in the opinion of the Court. The stand of 
the Court for the preservation of these great constitutional rights must 
be made now or never; no false step now taken can ever be retraced. 
The present demand for the annihilation of the constitutional guaranty, 
once yielded to, can never be recalled, and this Court will be utterly 
powerless hereafter to throw the shelter of the Constitution around 
property rights. ; 

Then the object of the provision, which is of such vast importance— 
not only the reason of the provision, but the object of the provision— 
to save the Government of the United States, and the people of the 
United States, from falling into those countless and incalculable evils 
that will ensue from letting three-quarters of the people vote the taxes 
for one-quarter to pay, the three-quarters then to have the spending 
of them for the whole—must be constantly borne in mind. If it was 
important to guard against this evil at the foundation of the Govern- 
ment, it is infinitely more important now. With every decade these in- 
equalities increase. If ever there was a reason, if ever an object, for the 
enforcement of that constitutional provision, the progress of history 
and events has shown that to-day it is infinitely more important to en- 
force it than it was in 1787, 

Not one man or woman will be injured by overruling this supposed 
decision in the Springer Case. But your Honors do not need to over- 
rule it. I challenge anybody to find in either of the adjudged cases in 
this Court any reason, within the meaning of the rule upon which | 
have stood, for regarding it as a decision in any respect upon the ques- 
tion now raised, namely, as to the right of the owners of personal 
property to insist that they shall be taxed by Congress upon that prop- 
erty or its income only by an apportioned tax. 
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I had a note of observations to make upon the subject that is incor- 
porated in the memorandum of the Attorney General—the considera- 
tion that the money would have to be paid back which represented the 
income on real and personal estate paid under former income tax laws. ° 
I submit that with such consequences your Honors have nothing to do. 
It is not an argument to be addressed to the Court on a question of 
law, or of the construction of a law or the construction of the Consti- 
tution. It does not pretend to be a legal argument. A moral argument 
he calls it. I call it an immoral argument. The idea of the Attorney 
General standing here and trying to save the conscience of a Nation 
for having illegally exacted in the past certain sums of money, by urg- 
ing your Honors to go on and let the Government collect a lot more 
money illegally on the same ground. What kind of ethics, what kind 
of political conscience is embodied in such a claim or such an argu- 
ment ? 

But I would say to your Honors that you need not fear that it will 
be demanded back. ‘The men who paid it, paid it not under compul- 
sion of law. They paid it with a will, because they had a great, eternal 
duty and object to accomplish by it; and if any men who paid it, or the 
descendants of any men who paid it, ever come forward to reclaim it, 
they will be the subject of general shame and general contempt. There 
is nothing in the history of the Government to encourage the fear that, 
if they all came forward and claimed it together, the Government would 
be moved to repay one dollar of it. What has the Government always 
held in regard to duties not paid under protest? That they were vol- 
untarily paid, and that it was its duty to avail itself of the most strict 
and technical defects, even in a protest that was honestly intended to 
save the rights of the party whose money it had received. 

So, if the Court please,:let me dismiss that point with the rest 
of their argument. I say we have demonstrated that what your Hon- 
ors have held as to real estate and the income of real estate is true as 
to personal estate and the income ‘of personalty, and that it is impossible 
to make any distinction between them. The same principles that your 
Honors have applied to the one do, as your Honors have said, apply 
to the other, and there is nothing in the way, in the shape of any de- 
cided case, to prevent this Court so holding now. 

There are two other subjects, if the Court please—the question of 
uniformity, and the question whether the whole tax is not invalidated 
by the inroad made upon it by your Honors’ decision already made, 
and that which we believe will necessarily be made in regard to the 
income of personal property. I again invoke the attention of your 
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Honors to what I said on the former argument, very elaborately and 
painfully, on the question of the principle of uniformity, going to show 
that territorial uniformity which many people talk about is a phrase 
without meaning ;—that the prescription of the rule for measuring 
“duties, imposts and excises” was the first attempt of the Government 
to administer a power which they had then for the first time derived, 
not through the States, not as between the States, but as between the’ 
Government and the people, by means of which the Government of the 
United States was to reach out and lay its powerful hand upon the 
citizens upon whom its lawful demand for taxes was imposed. What 
was meant was, not uniformity in mere form or method, but, proceed- 
ing upon the principle of the absolute equality of all men before the 
law, the provision intended an approximate equality, and that every 
excise, every duty, every impost should be uniform as between man 
and man, and between all the subjects and the Government. I cannot 
detain the Court by repeating those arguments, but I beg that it will 
again consider the reasons’ which I adduced on this view, on pages 42 
to 60 of my printed argument on the former hearing. And especially 
do I invoke attention again to the illustration I used, which I have 
never heard answered—that from the beginning of the Government, 
from the beginning of enactments under the Constitution, until now, 
there has never been any pretense that in levying an excise, or an im- 
post on imported merchandise, Congress could claim to lay one rate of 
duty for one man and another rate of duty for another man, because 
of his ownership; and that is really the limit of uniformity for which 
we contend as to each and every duty, impost and excise. 

I wish to call your Honors’ attention, for one or two moments, for 
time will not permit me to make more extended reference— 

The Chief Justice: You need not feel troubled about time. 

Mr. Choate: I am unwilling to exhaust your Honors’ patience by 
going beyond the time, which will end at 2 o’clock. I shall, therefore, 
fall back upon our former argument upon this head and upon what 
Mr. Guthrie has so very forcibly presented in his brief and in his 
oral argument. But I should like to touch upon one or two of the ex- 
emptions in the first place, and especially the exemption of mutual in- 
surance companies. 

I understand from the announcement of the Court that some of your 
Honors are hesitating about declaring that the exemption of mutual 
insurance companies is a breach of uniformity, and, therefore that 
the Income ‘I'ax sections of the act are void. The concrete argument 
will best enforce our claims on that subject. J shall take a single in- 
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stance of a mutual insurance company, named from the mere nature 
of its business, in respect to which the record shows that, by the meth- 
ods of business in which it has been engaged for the last twenty-five or 
thirty years, it has, beginning with nothing, accumulated $204,000,000 
invested in every possible form of property and securities, all exempt 
by the act. Your Honors are called upon to say whether the exemption 
of that company is not beyond all bounds of reason—is not arbitrary. 
If it is, the whole law must fall. They talk as if a mutual insurance 
company were a charitable organization, and I dare say, in the infancy 
of the institution, there was an idea of promoting thrift among a few 
men who got together and formed it, to enable them to make savings 
in the event of their untimely death. But do your Honors know what 
you are doing when you are thinking of excepting such a mutual in- 
surance company as that referred to—and that is a sample of all of 
them? Ab uno disce omnes. 

What is a mutual insurance company as thus personified? It goes 
under the reputable name of a moneyed corporation. If your Honors 
please, it is a moneyed monster. It lives upon money, it swallows mon- 
ey, it digests money, and it breeds money. It lays golden eggs by the 
basketful every day, and then it coils a few lengths of its person about 
them for the purpose of hatching them, and so carries on the process 
of breeding ad infinitum. ‘This monster has as many arms, through its 
agents and agencies, as there are States in the Union, and those arms 
are raking in, raking in, raking in money all the time. It is not limit- 
ed to one nation or to one continent or to one hemisphere. ‘Those arms 
reach beyond the sea, and the company is raking in British gold and 
French gold and German gold and every other Nation’s gold from 
across the ocean. What does it get it for? ‘To make more money with, 
to invest. And how shall it invest the money? It cannot invest it in its 
own strong box. How does it invest the money? It creates trust com- 
panies, it owns trust companies—more than one. It creates banks— 
more than one. It owns the stock of the trust companies and banks, 
and through them it does all manner of business in which moneyed in- 
stitutions engage. It builds railroads; it is the medium of the emission 
of great issues of railroad bonds upon which the railroads are built. 
More than that, it is the chief factor in the reorganization of railroads 
—that most profitable industry of modern civilization. It is a prin- 
cipal factor in the great financial syndicates that are formed. I do not 
know whether the term “syndicate” has been judicially defined by this 
Court, but, as a classification, the mutual insurance company embraces 
them all. It floats Government loans. There is probably not an issue of 
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Government bonds, on which a commission is to be made, that this 
same mutual insurance company does not come in for its share. 
Through its arms and organizations, it transacts almost every kind of 
business that will pay. It loans money on mortgages, and, upon fore- 
closure, it becomes the owner of the land mortgaged. I can point you 
to block after block of immensely valuable houses covering all the 
line between street and avenue, one block, two blocks, three blocks, rep- 
resenting money thus accumulated, thus made, thus derived, and thus 
invested, and all exempt by this law. 

Mr. Justice Shiras: This part of the argument proceeds, of course, 
upon the existence of the power. Now, is Congress shut off from 
exercising that power in full in any one statute? Suppose, in addition 
to the statute now under discussion, there had been another, making 
these exempted companies the subject of taxation; would both those 
acts of Congress, in your view, be void because each included the 
subject-matter enclosed in the other ? 

Mr. Choate: I have already stated, if your Honors please, that the 
Government.can specifically lay excise duties upon the business of all 
kinds of corporations doing the same business. That is what they 
have done here. They have undertaken here to lay a tax upon the 
income derived from insurance business, but have exempted all mutual 
insurance companies, although doing exactly the same business as the 
stock companies which are not exempt. Whether this defect in this law 
might have been cured by another law, passed at the same time, or 
shortly after, taxing in like manner with the rest all the companies of 
whose exemption we complain, is a question that I do not feel called 
upon to answer. But the form and scheme of this law shows that 
there was no such purpose. Besides, such an Act as Mr. Justice 
Shiras speaks of would be simply a repeal, to that extent, of what we 
claim to be unconstitutional parts of this. If you decide that this Act 
is unconstitutional and void, because of these exemptions alone, perhaps 
Congress might try to cure it, by repealing these exemptions, but this 
Court cannot do that. 

But I have not got through my enumeration of all that these com- 
panies do. They not only own trust companies and banks and rail- 
roads and telegraph lines, but they control Legislatures; they control 
Congress. The Attorney General has told you that they procured their 
own exemption from this very law, after its authors had brought it 
in, proposing to tax them as they had always been taxed before. 

I was recognizing what is suggested by Mr. Justice Shiras, that 
Congress can pass a law to-day levying a tax upon the earnings of 
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insurance companies and another law as to the earnings of express 
companies, just as they could upon the earnings of distillers, the 
earnings of blacksmiths, the earnings of lawyers, or the earnings of 
doctors. But when Congress undertakes to pass a general income tax 
law, levying a tax upon all kinds and conditions of men and all 
corporations, it cannot exempt a particular class of insurance corpora- 
tions, especially when it leaves the income tax on all the other corpora- . 
tions doing the same business of insurance, except that in the one case 
it is done for the benefit of stockholders and in the other case for the 
benefit of the policy holders. 

Now, if the Court please, there are one or two other points, under 
the question of uniformity, which I think deserve to be pressed still 
more strongly home upon the attention of the Court than they have been 
. heretofore. That is, first and fundamentally, the exemption of every 
man having an income of less than $4,000. Whom does that exempt? 
What portion of the income of the country does that exempt? Nobody 
will deny that it exempts a vast majority of the incomes of the country. 
On what doctrine can an exemption be placed? It can be placed upon 
‘the doctrine of poverty or the prevention of poverty. It can be 
placed upon the doctrine of promoting religion or education, if you 
please, although, as I said before, I think it very doubtful if, in such 
a tax, Congress can make the men of Nebraska and Dakota, who have 
not yet any college of their own, pay for the endowment of Harvard, 
Yale and Columbia. But who are exempted by this $4,000? Your 
Honors can take judicial notice of some things, I suppose. Four thou- 
sand dollars is affluence over 99/1000 of the surface of the United States. 
It represents an investment in Four Per Cents. of $133,000. It 
represents three times the average annual earnings of professional men 
throughout the United States. It represents more than double the 
best master mechanic’s wages throughout the United States. It exempts 
tradesmen, for tradesmen—shall I say nine-tenths, ninety-nine one- 
hundredths of the tradesmen throughout the United States—get a net 
income less than $4,000. Now, is that arbitrary, or is it in pursuance of 
a recognized lawful public policy, or is it in pursuance of a legislative 
discretion? I say it is certainly not the latter. When you come to see 
the object for which it was passed, the object, namely, of con- 
centrating the obligation to pay the tax upon the people of a few 
States, where the only, or almost the only, incomes exceeding $4,000 
can be found, and of exempting the people represented in the other 
three-quarters of the States, or four-fifths of the States, who voted it, 
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and who will pay no tax at all, you must see that it was purely 
arbitrary, as it was avowed to be by its creators. 

There is another matter. Was it an arbitrary distinction, or was 
it an arbitrary blow at corporations, when Congress decided that a 
man who drew his income of $4,000 from a corporation should pay a tax 
upon every dollar of it, and the man who got $4,000 without the in- 
tervention of a corporation should be exempt? I submit to your 
Honors that there is nothing that is not arbitrary in that rule. It 
strikes home to almost every family in the land, especially those families 
who have lost their breadwinners, who have lost their heads, and the 
strong, stalwart arms of father, husband, or brother. The authors 
of the bill knew perfectly well that it did so. Take the great corpora- 
tions of this land. Who owns their stock? The stock of each is 
distributed among ten thousand holders, and the widow, the orphan, the 
dependent, the helpless dependent, has a little in a few companies, 
never aggregating four thousand in all. Yet that poor widow, that 
poor child, has to pay on every dollar, whereas his neighbor, who 
earns the same amount by shopkeeping or in other industry, is absolutely 
exempt, until his income amounts to a-sum greater than ninety-nine 
one-hundredths ever dream of getting in the year. 

Then, once more, the distinction made between a corporation and 
an individual is a grossly arbitrary distinction. I do not know whether 
your Honors have taken the trouble to look at the debates in Congress, 
to see what the Senators said when they resisted the refusal to-allow 
a corporation, because it was a corporation, the exemption of $4,000. 
Senator Platt said that in the State of Connecticut alone there were 
950 corporations—I think he said—whose incomes did not aggregate 
more than that sum, or which were, at any rate, mere trading corpora- 
tions of small capital and income. They are made up of the hard- 
fisted, hard-working men and women of the country, who choose, for 
the purposes of convenience, to do their business under a corporate 
organization, and are thereby condemned by this act to forfeit the 
exemption from the tax, and so punished, for making use of the 
corporate method, to the full extent of the tax. 

You may say what you will about saving the expenses of administra- 
tion. I am not talking about great companies that employ superin- 
tendents. I am talking about those countless corporations, encouraged 
by the public policy of every State throughout the land, 950 in Con- 
necticut, thousands of them in the State of New York, tens of thousands 
of them scattered all over the country, earning in all less than four 
thousand dollars a year, or not much more than that, doing an honest 
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trading business, encouraged by the law, and permitted by the law, to do 
it in that form. ‘To them Congress says, “We are levying a general 
income tax on all incomes over $4,000, but we except you from that 
exemption, although you have no other source or means of existence, 
although the men or women who constitute you have no other means of 
livelihood.” So much, if your Honors please, for the subject of 
_ uniformity—except that I desire still to emphasize one point already 
presented in my former argument as to the exemption of $4,000. 

The representatives of ‘the Government expressly admit that, even 
considered as an excise, this income tax violates the Constitutional 
provision requiring uniformity—if considered by itself as. an excise— 
but they claim that such violation of the Constitutional rule is justifiable, 
because the object of the act is to equalize a supposed lack of uniformity 
resulting among the people of the United States out of certain other 
indirect taxes, namely, the duties imposed by the Tariff Act, into the 
midst of which these Income Tax provisions are incorporated. ‘They 
. say that the general effect of the tariff provisions is to impose undue 
burdens upon the great mass of the people who consume the goods 
imported, and that by the invention of the exemption of four thousand 
dollars which, as they say throws, and is intended to throw, the whole 
burden of the Income Tax upon a selected class of rich men, one 
inequality or breach of uniformity is cured by a contrary one. Thus, 
on the original brief of the Government, at page 83, it is said: 

“Tt is, of course, not claimed that this Income Tax standing alone 
has the quality of equal incidence. It omits all whose incomes are 
four thousand dollars or less. It must, however, be regarded not as 
standing alone, but as a part of our general system of taxation. So 
regarded, it is an approximation to equality of taxation.” 

And again on page 84: 

“A second reason for the Income Tax was the desire to equalize in 
some degree the burden of taxation. The prior taxes, customs and 
internal revenue alike, being laid on consumption, they bore more 
heavily on the poor, and what is sometimes called the lower middle 
classes of the population.” 

And again at page 86: 

“Tf the Income Tax were the only tax and there was no tariff 
taxation to be countervailed, doubtless one thousand dollars would 
be too high, and perhaps six hundred dollars would be the fairest 
limit, the smaller incomes being exempt on the principle of householders’ 
exemption from execution!” 
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I desire, with all the earnestness which I can command, to press again 
upon the attention of the Court the proposition that, under our con- 
stitution, no such doctrine of equivalents can possibly be put in opera- 
tion by Congress. It may be entirely practicable in Great Britain, 
where Parliament is of unlimited power, or in any despotic Government, 
but, whenever a tax is laid by Congress under our Constitution, it must 
be made to conform to one or the other of the measures prescribed by 
the provisions which we have been considering. If it be a direct tax, 
it must be apportioned among the States according to numbers; if it 
be an excise, duty or impost, it must be levied according to the rule of 
uniformity throughout the United States, that is, between all the 
people of the United States, and each such duty, each excise, each impost 
must be uniform in itself, without regard to any other duty, impost or 
excise, and, if not uniform, it is necessarily unconstitutional and void. 
So that the frank admissions of the representatives of the Government 
under this head do fully substantiate our argument that the Income 
Tax, if regarded as an excise, is necessarily void for the want of 
uniformity. ae 

Now, I have a few minutes more to speak upon the other question 
left open by the Court, namely—let me state it exactly as it is—whether 
the inroads made upon the law by the decision already made, and that 
which we hope will be made, or even without the latter, constitute an 
invalidation of the whole act. I think, if the Court please, that there 
is no doubt about what the question really is, which is intended to be 
thus submitted. Does it follow, because the act has been left in its 
present mangled and mutilated condition, that it should be buried? I 
submit that it does necessarily follow that that question must be 
answered in the affirmative. This mangled and mutilated corpse has 
too long remained unburied. In its present condition, it shocks the 
sensibilities of the entire people of the United States. 

What is the rule? It has been stated in many ways, in many cases, 
but I prefer, as I always do prefer, when I can get the aid of such a 
jurist as Chief-Justice Shaw, to bring him to my support. And it has 
never been stated in any better or clearer way than by that great jurist 
in the case of Warren v. Charlestown, 2 Gray, 84. He there said that 
although parts of an act are unconstitutional— 

“other parts of the same act may not be obnoxious to the same ob- 
jection, and, therefore, have the full force of law, in the same manner 
as if these several enactments had been made by different statutes. But 
this must be taken with this limitation, that the parts so held respectively 
constitutional and unconstitutional must be wholly independent of each 
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other. But if they are so mutually connected with and dependent on 
each other, as conditions, considerations or compensations for each 
other, as to warrant a belief that the legislature intended them as a 
whole, and that, if all could not be carried into effect, the legislature 
would not pass the residue independently, and some parts are uncon- 
stitutional, all the provisions which are thus dependent, conditional or 
connected, must fall with them.” 

It is also stated by this Court that unless the Court can see that it 
was the intention of Congress to pass the law as it is left, shorn of the 
part found to be unconstitutional, the whole must fall. What has hap- 
pened here? What is the subject of exemption, not intended by Con- 
gress, not a part of their general scheme and plan, which, by the decision 
of your Honors already made, has fallen out? What is the body of that 
real property? 1 understand that the census reports show that it 
exceeds $40,000,000,000. ‘The income of that sum, whether at four 
per cent., or five per cent., or six per cent., is an enormous sum, and 
the two per cent. upon that income is to be counted by many millions. 
What was the declaration made here on the former argument? What 
was the declaration made in Congress at the time of the passage of 
this law? What was the estimate made by the Treasury Department 
as to what the tax would yield, levied upon all these incomes?’ From 
thirty to fifty million dollars. The returns have come in, revised under ° 
your Honors’ ruling, omitting rents. What do they amount to? That 
is locked up in the bosom of my learned friend, the Attorney General. 
Your Honors can extract it; I cannot. I venture to say that half 
of the income is gone; that not one-half of what Congress intended 


will be yielded by it, because of what your Honors have already decided, 


and when your Honors come to gratify our prayer by striking out also 
the income from personal property, how much will there be left of it? 
What will there be left of it? It has somehow leaked out that the 
Government does not now estimate the probable yield to exceed ten 
millions. 

This was a general scheme of income tax, to bear upon the whole 
people, having over $4,000 per, year, who could not procure their ex- 
emptions in due season at the hands of the committees of Congress. 
What was the object of it? It was to strike at the accumulated wealth 
of the old seaboard States. If your Honors please, in the debates of 


»Congress the name of one man, conspicuous above all the rest, was 


said to be the object struck at, because he lived abroad, because he 
owned acres and square miles of income-yielding real estate, because he 
used nothing in America which was the subject of an indirect tax, and 
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therefore there was no other way of reaching him. And he has slipped 
through their hands under your Honors’ decision; and everybody in the 
same category has done the like. Can you see that Congress, under 
the circumstances, would have agreed upon the passage of the law, if it 
had been foreseen that the principal objects of the law were to escape it 
by reason of the unconstitutionality of its chief provisions? 

Again, who are left? Landholders have escaped; bondholders have 
escaped. We believe your Honors will be constrained to hold that the 
receivers of incomes from personal property will escape. Who are left 
to be taxed? We are left—the bone and sinew and brains and nerve 
scattered throughout this great community of 70,000,000 people. What 
was intended to be a tax upon capital turns out to be a tax upon labor. 
How long do you suppose a Congress in which the balance of power 
was held—to give it the most dignified name—by what is called the 
People’s Party, would have consented to levy a tax upon the people 
only, omitting all recourse to the accumulated wealth of the country 
and its income? 

We cannot enter into the bosoms and breasts of Congressmen for 
their views, but when those views. are announced to the Court by the 
authorized representatives of the Federal Government, by its Law 
Officers, we can take them into consideration. They filed their briefs 
here claiming validity for the law upon the ground that it is an income 
tax levied upon a small body of picked men, a selected class of very 
wealthy people. Now, of those, the heaviest, the richest, the biggest fish, 
which were intended to be caught in the net, have got out through the 
rent that your Honors have made in the meshes. 

There is another matter—the object of the tax. They say the object 
of the tax is not this alone—that Congress would not have thought 
of making this tax by itself. What is it? They say there is an in- 
equality, and this is one of their great arguments. Your Honors 
heard it in stentorian tones here, on the former argument. It is the 
object of the tax—so our opponents say—to qualify, reduce, limit, cure 
inequalities produced by the indirect taxes, because those fall on the 
poor and middle classes. ‘The Government’s representatives divide us 
into classes, and they say they want to qualify that. That object fails 
them. ‘Then, did those who passed the law, who inspired the law, 
have another object in view? Did they think to get away from that 
original branch of the compromise and the compact that was not 
expressed literally in the Constitution, namely, that a direct tax should 
be levied only in times of great emergency and great necessity, and that, 
in the main, for the ordinary expenses of the Government, the United 
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States should rely upon indirect taxes, as they generally have done until 
this new departure was made? Did they think that here was an ex- 
periment for avoiding that condition in the future, first gradually, and 
then more rapidly, and finally by making direct taxes serve for all the 
ordinary occasions of the Government—a substitute entirely for in- 
direct taxes? Then, did they meditate increasing, by a future law, the 
exemption from $4,000 to $10,000 or to $40,000, and increasing the tax 
from two per cent. to ten per cent., or to twenty per cent., and so 
establishing a new theory of constitutional government, namely, that in 
the future, as rapidly as we can attain that position, we may maintain 
this Government, not on the product of the imposts, as was originally 
intended, but on the incomes of real and personal estates, thereby thrust- 
ing substantially the whole burden upon the property of the land? 
Whatever way you look at it, whether at the mangled condition of the 
law, the failure of its purpose, its incidence just where the people who 
passed it, the Legislature, did not intend it should fall, or the purpose— 
actual, declared and avowed, or possible and only to be guessed at— 
that they had in view—I say that whatever way you look at it, within 
Chief Justice Shaw’s definition, or any definition ever laid down which 
can be called authoritative, your Honors cannot see that the legislature 
ever would have passed, in this form, this act as it now stands, mangled 
by the pruning knife of the Constitution in the hands of this Court. 
On the contrary, we can see, and, unless we shut our eyes to absolute 
blindness, we must see, that the legislature never would have so enacted 
it. 
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ADDRESS DELIVERED BEFORE THE FouRTH COMMISSION, SECOND 
HacGukE CONFERENCE, JUNE 28, 1907 * 


Mr, President: ‘The government of the United States of America 
has instructed its delegates to the present conference to urge upon the 
nations assembled the adoption of the following proposition: 

“The private property of all citizens or subjects of the signatory 
powers, with the exception of contraband of war, shall be exempt from 
capture or seizure on the sea by the armed vessels or by the military 
forces of any of the said signatory powers. But nothing herein 
contained shall extend exemption from seizure to vessels and their 
cargoes which may attempt to enter a port blockaded by the naval forces 
of any of the said powers.” 

This proposition involves a principle which has been advocated 
from the beginning by the government of the United States, and 
urged by it upon other nations, and which is most warmly cherished 
by the American people; and the President is of opinion that what- 
ever may be the apparent specific interest of our own or of any other 
country for the time being, the principle thus declared is of such 
permanent and universal importance that no balancing of the chances 
of probable loss or gain in the immediate future on the part of any 
nation should be permitted to outweigh the consideration of com- 
mon benefit to civilization which calls for the adoption of such an 
agreement, 

At this rare moment of universal peace existing throughout the 
world, the representatives of all the nations of the world are assembled 
for the first time to consult and agree upon what may tend to make 
this peace permanent; and while each nation is, of course, at liberty 
to contend here for what its own peculiar interests demand, there 
should be a spirit of mutual concession and compromise, which would 
favor the adoption of a principle so clearly for the common benefit of 
mankind, although it may demand of particular nations the yielding 
of some relic of ancient belligerent rights. 

We are here under circumstances which demand of the confetence 
the fullest and fairest consideration of this important question. In the 


*Mr. Choate’s addresses at the Second Hague Conference were officially 
published by the Conference, and in 1910 they were included, with notes, 
in “American Addresses at the Second Hague Conference,” edited by James 
Brown Scott, and published by the International School of Peace, Boston. 
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First Peace Conference in 1899 the subject was not included in 
the programme, and being embodied in a memorial of the United 
States Commission addressed to his Excellency M. de Staal, presi- 
dent of that conference, strongly urging its consideration, the memo- 
rial was referred by him to the appropriate committee, which reported 
that the committee did not consider itself competent to discuss the 
subject, and that it was therefore not ready to consider the question 
upon its intrinsic merits, but that it had instructed its chairman 
to report in favor of a resolution to be adopted by the conference, 
expressing the hope that the whole subject would be included in the 
programme of a future conference. And after the representatives of 
two of the great powers had announced that, in the absence of instruc- 
tions from their government, they were obliged to abstain from voting, 
the report of the committee was unanimously adopted; and accord- 
ingly, in the Final Convention adopted on the 29th of July for the 
specific regulation of international conflicts, it was unanimously voted, 
saving the abstentions referred to, as follows: 

“The conference expresses the wish that the proposal which con- 
templates the declaration of the inviolability of private property in 
naval warfare may be referred to a subsequent conference for con- 
sideration.” 

We are here, therefore, to-day, with our favorite proposition, as 
a matter of right, the same having been included in the original 
programme for this conference proposed by his Imperial Majesty the 
Emperor of Russia, and assented to by all the powers, so that no 
nation can properly refuse to vote upon it on the plea of want of 
instructions. 

We have said that the immunity of the private property of belliger- 
ents at sea has been the traditional policy of the United States from 
the formation of its government, and, as will appear, it was so even 
before that date. 

But at the outset, to avoid any misapprehension that might arise 
from this statement, I ought most frankly to concede that the United 
States has never been able to put this policy into practical operation, 
because other powers, although sometimes resorting to it for tempo- 
rary purposes or by special agreement, have never consented to make 
such immunity a permanent rule of international law. And as this 
could not be accomplished except by the general consent of all the 
nations, it has in practice in all its wars, following the usages of other 
nations, made use of the belligerent rights of capture of enemy’s 
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private ships, and sometimes, as in the War of 1812, to a very large 
extent; and only very recently has-it by statute abolished prize money, 
which has generally been regarded as a material incentive to such 
capture. We thus confess that our government has heretofore acted 
without regard to the growing sentiment of our own citizens and of 
those of other nations in favor of immunity, and in this respect we 
claim to be no better than any other of our sister nations when acting 
as belligerents. It never would be possible or practicable for any 
belligerent to adopt the rule unless it becomes, as we hope it eventu- 
ally will become, a positive rule acknowledged by every maritime 
power. 

But now, in the light of our own experience of the comparative 
benefits and mischiefs that have resulted in the past from the exercise 
of this belligerent right, and of its constantly decreasing value to 
belligerents by reason of increased facilities of transportation by land 
from neutral ports and through neutral territories to belligerents, and 
because the great powers are to-day concentrating their fleets for 
purely military operations looking to the control of the sea, and are 
only building vessels which are useful for combat, we think the time 
has come to appeal to the maritime nations of the world assembled 
in this conference to agree to desist from this .antiquated and 
mischievous resort to the capture of enemy’s ships, and to leave the 
high seas free for the prosecution of innocent and unoffending com- 
merce, the security and integrity of which is of such vast consequence 
to all the world. 

In his message to Congress, in December, 1903, President Roosevelt, 
quoting and enforcing a previous message of President McKinley 
in December, 1898, said: 

“The United States has for many years advocated this humane 
and beneficent principle, and is now in a position to recommend it to 
other powers without the imputation of selfish motives.” 

In response to this message the Congress of the United States, 
on the 28th of April, 1904, adopted the following resolution : 

“That it is the sense of the Congress that it is desirable in the 
interest of uniformity of action by the maritime states of the world in 
time of war, that the President endeavor to bring about an under- 
standing among the principal maritime powers, with a view of incorpo- 
rating into the permanent law of civilized nations the principle of the ° 
exemption of all private property at sea, not contraband of war, from 
capture or destruction by belligerents.” 

In the negotiation bearing upon the treaty of peace with Great 
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Britain in 1783, four years before the adoption of the Constitution 
of the United States, that great lover of peace, Benjamin Franklin, 
our accredited plenipotentiary in Europe, strongly urged the adop- 
tion of this principle and proposed the insertion in the treaty of this 
clause: 

“And all merchants or traders with their unarmed vessels, employed 
in commerce, exchanging the products of different nations and thereby 
rendering the necessary conveniences and comforts of human life more 
easy to obtain and more general, shall be allowed to pass freely 
unmolested. And neither of the powers, parties to this treaty, shall 
grant or issue any commission to any private armed vessels empower- 
ing them to take or destroy such trading ships or interrupt such com- 
merce.” 

Our Secretary of State, Henry Clay, in his instructions to the 
delegates representing the United States at the Panama Conference 
in 1826, directed them to bring forward at the contemplated congress 
the proposition to abolish war against private property and noncom- 
batants upon the ocean, declaring that this had been an object which 
the United States had much at heart since they assumed their place 
among the nations. 

And Secretary of State John Quincy Adams, in his instructions 
to our minister to England in July, 1823, had said: 

“Tt has been remarked that by the usages of modern war the private 
property of an enemy is protected from seizure or confiscation as 
such, and private war itself has been almost universally exploded upon 
the land. By an exception, the reason of which it is not easy to 
perceive, the private property of an enemy upon the seas has not so fully 
received the benefit of the same principle. Private war, banished by 
the tacit and general consent of Christian nations from their territories, 
has taken its last refuge upon the ocean, and there continues to disgrace 
and afflict them by a system of licensed robbery bearing all the most 
atrocious characteristics of piracy.” 

President Monroe, in his annual message to Congress in 1823, 
stated : 

“Instructions have accordingly been given to our ministers with 
France, Russia, and Great Britain, to make proposals to their respective 
governments to adopt the principle as a permanent and invariable rule 
in all future maritime wars. And when the friends of humanity re- 
flect on the essential amelioration of the condition of the human race, 
which would result from the abolition of private war on the sea, and 
on the great facility by which it might be accomplished, requiring only 
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the consent of a few sovereigns, an earnest hope is indulged that these 
overtures will meet with an attention animated by the spirit in which 
they were made, and that they will ultimately be successful.” 

Not only by such declarations, embodied in official instructions, has 
the United States asserted this principle, but in its diplomatic deal- 
ings with other nations it has carried it into actual effect as far as 
possible. In its treaty with Frederick, king of Prussia, negotiated in 
1785, two years before the adoption of the federal Constitution, ne- 
gotiated by Benjamin Franklin, Thomas Jefferson, and John Adams, 
it was embodied in the treaty in almost the identical language in 
which it had been proposed by Franklin to Great Britain two years 
before. 

A similar provision was inserted in the treaty between the United 
States and the king of Italy in 1871. When our government was 
invited to give in its adhesion to the declaration of the Congress. of 
Paris in 1856, in which it was not represented, whereby it was pro- 
vided that privateering is and remains abolished, that the neutral 
flag covers enemies’ goods, with the exception of contraband of war, 
and that neutral goods, with the same exception, are not liable to 
capture under an enemy’s flag, it declined to do so unless the declara- 
tion should be extended to include the exemption of enemies’ ships 
as well as their goods in neutral vessels. But then and ever since 
it has declared its willingness to give up the right of privateering, if 
the other maritime nations would agree to recognize its declared principle 
of the immunity of the private property of noncombatants at sea. 

It is pertinent to call the attention of the conference to the extent 
to which our principle has been carried into active effect by other na- 
tions from time to time and for temporary periods. 

The principle was adopted and carried out in the War of 1866 by 
Prussia, Italy, and Austria, the three powers concerned; and in 1854, 
when the Crimean War broke out, it was announced that operations 
would be confined to organized military and naval forces of the 
enemy. But the announcement was accompanied with the distinct 
reservation that the rights enumerated were waived for the time being 
only. And on the outbreak of the Franco-Prussian War of 1870 an 
attempt was made by one of the belligerents to protect noncombatant 
commerce, but the protection was eventually withdrawn on the claim 
that it was not properly reciprocated by the other belligerent. 

In 1865 Italy adopted a maritime code forbidding the capture of 
mercantile vessels of all hostile nations, provided reciprocity in that 
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respect was observed by the other belligerent, and the rule was ob- 
served in the war betwen Italy and Austria shortly afterward. 

There have also been frequent declarations upholding our principle 
by bodies whose utterances were entitled to very great respect. 

In 1859 an assembly of influential merchants and shippers held 
at Bremen declared in favor of the doctrine, and Hamburg, Stettin, 
Breslau, and the Chambers of Commerce of upper Bavaria concurred 
in this expression of enlightened policy. 

“On the 18th of April, 1868, the Reichstag of the North German 
Confederation adopted almost unanimously a resolution proposed, 
which directed the chancellor of the federation to undertake negotia- 
tions with other powers, in order to secure the recognition of the 
principle of immunity. And the declaration of Delbrtick in the 
Bundesrath left no room to doubt that the Bundesrath, and especially 
the Prussian government, regarded the reaching of this goal as de- 
sirable as corresponding to the traditions of Prussian policy.” 

Professor von Bar, to ;whom we are indebted for the last facts 
above recited, says further: 

“Fyen in England pronouncements of a like kind had been several 
times made. And in the Brussels International Conference of 1874, 
which busied itself with the laws of war, the Russian government in- 
troduced a projet in which it was expressly said that operations of 
war should not direct themselves against private persons, a principle 
incorporated in Article 40 in the projet of the Brussels conference in 
the following words: ‘Private property ought to be respected.’ In 
1875 the Institution of International Law declared expressly for the 
immunity of enemy private property (enemy merchant ships), re- 
serving, however, the right of capture of contraband.” 

It may be stated without qualification that the Chambers of Com- 
merce throughout the world have declared in favor of our principle 
and urged its adoption by their various governments. 

It may not be improper to observe that the government of the 
United States has uniformly advocated the doctrine of immunity 
under all the vicissitudes through which it has passed, without regard 
to its effect upon its temporary interests for the time being. Before 
we had an organized government, with no army and no navy, and 
only a feeble merchant marine, afterwards as that marine gradually 
but surely increased in amount and value, until at last it became a 
close second to the mercantile marine of England,—at a later period, 
in our Civil War, when by the incursions of a few Confederate cruis- 
ers our merchant shipping engaged in foreign commerce was actually 
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swept from the seas, so that at the end of the Civil War, wher our 
extemporized navy was dispersed, we had neither naval nor commer~ 
cial marine,—and so on, down to the present time, when we have an 
efficient navy, but only a meager tonnage engaged in foreign com> 
merce, only about seven per cent. of our great exports and imports 
passing in and out of the port of New York under our own flag ;—in 
all these varying circumstances, without regard to its direct or indirect 
effect upon our own fortunes and interests, we have uniformly advo- 
cated the doctrine as one of immense importance to civilization and 
to the general welfare of all nations. 

In this we may fairly claim that we have been sustained by the 
general consensus of statesmen and jurists of many countries, who 
have made themselves felt upon the question. Beginning with Eng- 
land, we have the utterance of Lord Brougham in 1806: 

“The private property of pacific and industrious individuals seems: 
to be protected, and except in the single case of maritime capture: 
it is spared accordingly by the general usage of all modern nations. 
No army now plunders unarmed individuals ashore, except for the 
purpose of providing for its own subsistence. And the laws of war 
are thought to be violated by the seizure of private property for the 
sake of gain, even within the limits of the hostile territory. It is not 
easy at first sight to discover why this humane and enlightened policy 
should still be excluded from the scenes of maritime hostility, or why 
the plunder of industrious merchants, which is thought disgraceful on 
land, should still be accounted honorable at sea.” 

And Lord Palmerston, in his address to the Liverpool Chamber of 
Commerce on November 8, 1856, declared: 

“T cannot help hoping * * * that in the course of time those: 
‘principles of war which are applied to hostilities by land may be 
extended without exception to hostilities by sea, so that private property 
shall no longer be the object of aggression on either side. If we look 
at the example of former periods, we shall not find that any powerful 
country was ever vanquished through the losses of individuals. It 
is the conflict of armies by land and of fleets by sea that decides the 
great contests of nations.” 

And Mr. Cobden, in 1862, in his address to the Manchester Chamber 
of Commerce, after referring to the refusal of the government of the 
United States to adhere to that part of the Declaration of Paris 
abolishing privateering, said: 

“That government * * * stated that they preferred to carry 
out the resolution which exempted private property from capture by- 
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privateers at sea a little farther, and to declare that such property 
should be exempted from seizure whether by privateers or by armed 
government ships. Now, if this counter proposal had never been made, 
I contend that after the change had been introduced affirming the rights 
and privileges of neutrals it would have been the interest of England 
to follow out the principle to the extent proposed by America.” 

And John Stuart Mill, in a speech in 1867, said: 

“Those who approve of the Declaration of Paris mostly think that 
we ought to go still farther; that private property at sea, except 
contraband of war, should be exempt from seizure in all cases, not 
only in the ships of neutrals but in those of the belligerent nations. 
This doctrine was maintained with ability and earnestness in this house 
during the last session of Parliament, and it will probably be brought 
forward again, for there is great force in the argument on which it 
rests.” 

Sir Henry Maine, a great authority on international law, as well as 
upon the principles of. justice in general, writing in 1888 with a view, 
to satisfy his government that it was greatly for the interest of Great 
Britain to concur in the American doctrine, said : 

“These, of course, are economical reasons, but I also look on the 
subject from the point of view of international law. Unless wars 
must be altogether discarded, as certain never again to occur, our 
situation is one of unexampled danger. Some part of the supplies which 
are matter of life and death to us may be brought to us as neutral 
cargo with less difficulty than before the Declaration of Paris was 
issued, but a nation still permitted to employ privateers can interrupt 
and endanger our supplies at a great number of points, and so can 
any nation with a maritime force of which any material portion can 
be detached for predatory cruising. It seems, then, that the proposal 
of the American government to give up privateers on condition of 
exempting all private property from capture might well be made by some 
very strong friend of Great Britain. If universally adopted, it would 
save our food, and it would save the commodities which are the 
price of our food, from their most formidable enemies, and would 
disarm the most formidable class of these enemies.” 

And finally, as expressive of the sentiments of at least a portion 
of the English government and people of the present day, we have 
the letter to the Times of October 14, 1905, of the present lord 
chancellor of Great Britain, in which he most emphatically indorses 
the American doctrine. He says: 
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“Tt may be asked, what prospect is there of altering the law in this 
respect, even if we desired it. An answer may be found in the history 
of this question, upon which, instructive though it be, a few words 
must suffice. During the last fifty years or more the United States 
have persistently advocated this change, even to the point of refusing 
to abandon the right of privateering in 1856 unless all property, other 
than contraband, should be declared free from maritime capture. 
Germany, Austria, Italy, Russia, have all, within the last half century, 
either adopted in their own practice or offered to adopt the American 
view, and continental jurists have almost without exception denounced 
the existing law. Last year President Roosevelt declared in favor of 
a new international conference at The Hague, and notified that among 
other matters for deliberation the United States intended again to press 
this very subject on the attention of the powers. Unquestionably the 
American President, with the immense authority he now wields, will 
exert every effort to maintain his point. I trust that his Majesty’s 
government will avail themselves of this unique opportunity. I urge 
it not upon any ground of sentiment or of humanity (indeed, no 
operation of war inflicts less suffering than the capture of unarmed 
vessels at sea), but upon the ground that on the balance of argument 
coolly weighed the interests of Great Britain will gain much from a 
change long and earnestly desired by a great majority of other powers.” 

It may also be safely asserted that the judgment of many eminent 
English writers on international law has been pronounced in support 
of the American doctrine. 

Nor have continental authorities been backward in support of the 
same policy. Chateaubriand declared on behalf of the French king 
that, could all nations be induced to agree to the principle, “his Ma- 
jesty would congratulate himself on having given a salutary example, and 
in having proved that without es an ane the success of war its 
scourge could be abated.” 

Count Nesselrode, who for many years controlled the foreign affairs 
of Russia, expressed himself to Mr. Middleton, the ment minister 
at St. Petersburg, who negotiated the treaty of 1824 between the two 
countries : 

“That the emperor sympathized with the opinions and wishes of the 
United States, and as soon as the powers whose consent was indis- 
pensable to make it effective was obtained, he would authorize his-min- 
ister to discuss the different articles of an act which would be a 
crown of glory to modern diplomacy.” 

And many eminent continental writers on international law, whose 
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authority is not limited to the boundaries of their own country, such 
as Bluntschli, Calvo, Rolin-Jaequemyns, Pierantoni, Ahrens, Perels, 
Dupuis, and de Martens, might be cited in strong support of the 
same view. 

By authority of President Roosevelt, we ask for the adoption by 
the conference of this historic American doctrine on broad humani- 
tarian grounds, as tending greatly to promote the cause of civilization, 
as removing the last relic of barbarism in maritime warfare, and as a 
great principle of justice which is sure to advance the cause of peace, 
as indispensable in the general interests of neutrals, and for the pres- 
ervation of the integrity of commerce in which the community of 
interest of all nations is at last finally established. 

There is no reason for the immunity of private property upon land 
from wanton plunder and destruction, which does not equally apply to 
similar property upon the sea. We do not ignore or in any way seek 
to evade the rules of military law by which private property upon 
land may be occupied and held for legitimate military purposes, such 
as making requisition for the support of armies, or for levying taxes, 
or with a view to ultimate annexation by the victor, of which the unre- 
stricted right of commercial blockade is a fair equivalent on the sea. 

But leaving aside all that part of military law which is undisputed, 
because it has no bearing upon the present question, we submit that 
there is a perfect analogy between the exemption of private property 
on land not needed for military purposes from spoliation and destruc- 
tion, which is now established for centuries by the usage of nations, 
and a similar exemption which we claim for private property on the 
sea, not needed for military purposes. 

We do not deny that a private house and its contents, which stood 
in the way of a hostile advancing army, in its efforts to reach and 
attack the other belligerent, might properly be swept away and be en- 
titled to no exemption. But nothing can be better settled than that, 
apart from the military necessities already referred to, for the com- 
mander of an army to send out forces for the purpose of robbing 
private houses of their contents and destroying the residences of un- 
offending noncombatants would be a gross violation of every principle 
of justice and good morals and of the existing laws of war; and to this 
extent, in the same way, the wanton spoliation of noncombatant ships 
and cargoes not needed for military purposes, for the mere purpose 
of. enriching the captors or their government, or of terrorizing the 
unfortunate owners and their government and coercing them to 
submit to the will of the triumphant belligerent and to accept his 
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terms, is abhorrent to every principle of justice and of right, and 
ought to be remitted to the same category of condemnation in which 
similar outrages upon noncombatants on land are now universally 
included. 

It may not be out of place at this point to define the limits of the 
concession which our proposition demands of belligerent nations, or 
of those who are liable at any time to become so. In demanding the 
exemption of enemy ships, with whatever cargo they may contain, 
from capture and destruction, we are but following in the footsteps of 
Great Britain and the other parties to the Treaty of Paris of 1856, and 
carrying to its logical conclusion the great step in advance towards 
the amelioration of the horrors of war that was then made by them. 
By her Order in Council of April 15, 1854, Great Britain declared 
that her Majesty, being desirous of rendering the war (that is, the 
Crimean War) as little onerous as possible to the powers with whom 
she remained at peace, and in order to preserve the commerce of neu- 
trals from all unnecessary obstruction, was willing to waive a part of 
the belligerent rights appertaining to her by the law of nations, and 
“that her Majesty would waive the right of seizing enemy’s property 
laden on board a neutral vessel unless it be contraband of war,” which 
was a wide and magnanimous departure from the doctrine which up 
to that time she had tenaciously held of the right of seizing enemy’s 
goods wherever found. 

The credit of this first step in this progress to peace belongs ex- 
clusively to Great Britain, and should be universally acknowledged, 
as it is a complete answer to any suggestion that she stands in the 
way of such progress. The declaration that followed the close of the 
war, signed by the representatives of France, Austria, Prussia, Russia, 
Sardinia, Turkey, and England, established this first step as a full 
and final one on the part of those nations and of about forty other 
states which have since given in their adherence. And, as Mr. Sheldon 
Amos says, “It is well known that the continual refusal to adhere on 
the part of the United States is solely due to their insisting on secur- 
ing still greater immunities for commerce as the price of abandoning 
their right to use privateers.” 

The reason which the United States of America gave for refusing 
to adhere to the Declaration of Paris was that it did not go far enough, 
in that while exempting from seizure merchandise, enemy’s property, 
on neutral vessels, it did not carry that doctrine to its logical conclu- 
sion and exempt also from seizure ships belonging to individuals of 
the enemy. 
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In a letter addressed to the Count de Sartige, French minister at 
Washington, July 28, 1856, Mr. Marcy, Secretary of State, proposed, 
in the name of his government, to add to the first article of the 
Declaration of Paris (abolishing privateering) the following words: 
“And the private property of subjects or citizens of any one of 
the belligerent powers shall not be subject .to seizure by the vessels 
of the other unless they contain contraband of war.” After saying, 
“Justice and humanity demand that this practice (of subjecting pri- 
vate property on the ocean to seizure by belligerents) should be aban- 
doned, and that the rule in relation to such property on land should 
be extended to it when found upon the high seas.” 

And he justified his proposition in an elaborate argument. Our 
position then was, and ever since has been, that we were ready to give 
up privateering whenever the other powers should consent to extend 
the principle of immunity to enemies’ ships as well as to their goods 
on neutral vessels. 

It is significant that Russia welcomed the proposition of Mr. Marcy 
in terms that deserve to be recalled. In September, 1856, Prince 
Gortschakoff wrote to the Russian minister at Washington: 

“Your Excellency will have occasion at Paris to take notice of the 
note of Mr. Marcy, in which the proposition of America is developed 
in a manner so able and so luminous that it commands conviction. The 
Secretary of State does not give exclusive weight to the interest of 
the United States. He maintains that of all the peoples. He has 
supported this generous idea by arguments which admit no reply. 
The attention of the emperor has been excited to the highest degree by 
these overtures of the American cabinet. In its way of putting the 
question they deserve to be taken into serious consideration by the 
powers signatory to the Treaty of Paris. They would honor themselves 
in proclaiming to the world in a unanimous resolution the principle that 
the inviolability which they have always recognized as to private prop- 
erty on land should be also extended to that property at sea. They 
would thus crown the work of pacification which has called them to- 
gether, and they would give to peace a new guarantee of duration. By 
order of the emperor you are invited to lay these views before the 
minister of foreign affairs and to let him know that if the American 
proposition becomes the subject of deliberation in common among the 
powers, it will receive a decided support on the part of the representative 
of his Imperial Majesty. You are likewise authorized to declare that 
your august master would be disposed to take the initiative in that 
matter.” 
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And Mr. Laveleye says in the same connection: “The proposition 
of the United States was well received by all the other states signa- 
tory to the Congress of Paris, above all by France and Russia. Pied- 
mont and Holland applauded it and even England did not reject it.” 

Since this declaration, all that remains to the parties to it, as bel- 
ligerents, of the ancient right of capturing and destroying enemy’s 
property, is limited to enemy’s ships. And the question is, whether 
this remnant of belligerent right under present circumstances is of 
sufficient value for military purposes to justify a belligerent state in 
refusing to waive it in response to the general demand of public opin- 
ion already everywhere pronounced in the most emphatic manner, 
and which is sure, sooner or later, to command on the part of all na- 
‘tions obedience to its behests; for nations, like individuals, however 
powerful in themselves, are the subjects of public opinion, which in 
the end must rule the world. 

As to the value of this remnant of belligerent right, it is to be ob- 
served that in modern times it has greatly diminished and is still rap- 
idly diminishing. In ancient times it was perhaps the principal factor 
in maritime war,—the power to destroy enemy’s property of every kind, 
public and private, wherever it could be found afloat. But now that 
war has properly come to be regarded as a test of strength between 
the organized armed forces, and the financial ability of the respective 
contestants to maintain the contest by sea and land, the power to 
_ destroy enemy’s noncombatant ships upon the sea is no longer a very 
potent factor. 

No instance, we think, can be found in modern wars of a war hav- 
ing been prevented or shortened by the exercise of this power, and 
the destruction of merchant shipping has been and is, and is likely to 
be, a comparatively trifling incident in the contests of nations. ‘Take, 
for instance, our own Civil War, which lasted for four years, and dur- 
ing which, as we have said, our mercantile shipping was substantially 
destroyed or swept from the seas by a few Confederate cruisers. T’he 
fact distressed us very much, but it exercised not the slightest influ- 
ence in bringing the war to a close, which was brought abottt by the 
maintenance of an effective blockade and the overwhelming superior- 
ity of the military and financial power of the Union, 

Our experience in that contest shows that the first thing that happens 
on the commencement of a war to which a maritime nation is a party, 
is the transfer to neutral flags and bottoms of the principal part of its 
carrying trade, and a transfer, by means of insurance against the war 
risk and largely to foreign nations, of liability to loss by the destruc- 
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tion of that which remains under the flag. So that this remnant of 
belligerent power, whether regarded as a deterrent from war or as a 
means of terrorizing the enemy’s government and reducing it to sub- 
mission as a means of terminating the war, has ceased to be an im- 
portant factor. 

Again, this remnant of right to destroy enemy’s noncombatant 
merchant ships is not to be confounded with the right of blockade, 
which, if our demand is granted, will still remain in full force. It 
has been argued, on the part of those who would maintain for 
belligerents the continuance of the ancient practice, as if we were 
demanding some impairment of the right of blockade. But our 
proposition as we have stated it excludes all possibility of this idea, 
as we ask only for the exemption from capture of enemy’s merchant 
ships not carrying contraband of war and not attempting to violate a 
blockade. 

It is, therefore, for every nation to judge for itself whether, since 
the Declaration of Paris which gave much more than half the right 
away, and since these changes in modern methods of business which 
have so materially minimized the value of the remnant of the right, 
it is of sufficient importance to justify it in refusing to abandon what 
remains, in deference to the general demand of the civilized world, 
and whether it may not safely comply with this demand and give up 
what is of so little value, and carry out to its logical conclusion the 
humane reform of the evils of war, which was so nobly commenced in 
1854 and 1856. 

On behalf of the United States of America we make this appeal to 
our sister nations to give their assent to our humane and pacific propo- 
sition which we for more than a century have sought to bring about. 
First, on humanitarian grounds. The capture and destruction of ene- 
my’s private property at sea, belonging to unoffending noncombatants 
who are pursuing international trade, not for their own benefit alone, 
but for the common benefit of the world, is the last remaining ele- 
ment of ancient piracy. To despoil innocent and unoffending mer- 
chants, who are taking no part in the war, of their ships and the goods 
contained in them, or to destroy them if the convenience of the 
captors requires, savors of the savagery of ancient war. It ought no 
longer to be tolerated by civilized nations. And as it is generally 
accompanied by holding, under most unwholesome conditions, the 
crews of the captured ships, this greatly adds to the cruelty and bar- 
barity of the proceeding. As matters now stand, the damage to the 
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individual owners far outweighs a possible benefit to he belliger- 
ent state. 

Secondly, we place it on the ground, more important still, of the 
unjustifiable interference with innocent and legitimate commerce, 
which concerns not alone the nation to which the ship belongs but 
the whole civilized world. The growth and development of interna- 
tional trade and commerce during the last fifty years is one of the 
marvels of history. It tends more than anything else to bind the na- 
tions together in the bonds of peace, and creates a community of inter- 
est, which is immediately disturbed by any violent interference with 
it in any part of the globe. There is hardly an interest in any nation 
that is not immediately disturbed and subjected to jeopardy and loss 
by any such interference. 

The merchant ship itself is but a fragment, and an inconsiderable 
fragment, of the commercial adventure in which it is engaged. The 
transportation of the cargo interests generally the neutral world and 
that interest ramifies in all directions. And the capture and destruc- 
tion of the ship involves all such interests in damage and ruin. Asa 
very distinguished English writer has said: 

“The organization of international trade demands for its conditions 
stability and confidence, and whatever impairs these not only to that 
extent weakens the organization but goes a long way to destroy it. 

“But the capture of private property at sea is simply the ruin of 
this organization and of all on which it depends. Were maritime 
wars at all more common than they are, international trade would be 
impossible and the most pacific nations would suffer equally with those 
most frequently belligerent. As it is, the miserable and trivial gains 
acquired by making maritime prizes, and the loss occasioned to the 
enemy’s resources by hampering his commerce, make but a poor com- 
pensation for the utter disorder in which even the capturing state 
involves its own trade, and the widespread confusion and disaster which 
is spread on every side among neutral states.”. 

We insist upon our proposition in the third place as a direct ad- 
vance towards the limitation of war to its proper province,—a contest 
between the armed forces of the states by land and sea against each 
other and against the public property of the respective states engaged. 
If this rule, which we advocate, is adopted by the common concur- 
rence of nations, that portion of destructive war which has heretofore 
wrought only mischief to mankind will be put an end to, and armies 
and fleets, instead of being employed for the protection or destruction 
of innocent property of noncombatants, will be left to their proper 
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duty of fighting each other, of maintaining blockades, and protecting 
seacoasts. If it be said as was objected by Lord Palmerston already 
quoted, and who afterwards changed his mind and in 1862 declared, 
“that if we adopted these principles we should almost reduce war 
to an exchange of diplomatic notes,’ we reply, as Sir John Lubbock 
(now Lord Avebury) did in the House of Commons, “Well, that 
would be a result which we could contemplate not only with equa- 
nimity but with satisfaction.” 

“The tendency of history,” he declared, “had been to render wars 
more humane as civilization progressed, and the extension of the Dec- 
laration of Paris to all property afloat was merely another step in that 
direction.” 

And finally we object to the old practice and insist upon our demand 
for its abolition on the ground that it is now no longer necessary, and 
that it tends to invite war and to provoke new wars as a natural result 
of its continuance. 

At the present day, by the general consent of the civilized nations 
of the world, and independently of any expressed treaty or other pub- 
lic act, it is an established rule of international law that coast fishing 
vessels, with their implements and supplies, cargoes and crews 
unarmed, and honestly pursuing their peaceful calling, are exempt 
from capture as prize of war. This rule is one which prize courts, 
administering the law of nations, are bound to take judicial notice of 
and to give effect to, in the absence of any treaties or other public 
acts of their own government in relation: to the matter. 

The reason given is a purely humanitarian one, that they are en- 
gaged in feeding the hungry even though it be the hungry of the 
other belligerent, and that it would be too hard to snatch from poor 
fishermen the means of earning their bread. 

This matter was well put by Louis XVI, when his forces were en- 
gaged in the American war of independence, in a letter addressed by 
him on June 5, 1779, to his admiral, informing him that the wish he 
had always had of alleviating as far as he could the hardships of wars 
had directed his attention to that class of his subjects which devoted 
itself to the trade of fishing and had no other means of livelihood ; 
that he had thought that the example which he should give to his 
enemies, and which could have no other source than the sentiments of 
humanity which inspired him, would determine them to allow to fish- 
ermen the same facilities which he should consent to grant; and that 
he had therefore given orders to the commanders of all his ships not 
to disturb English fishermen nor to arrest their vessels laden with 
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fresh fish, even if not caught by those vessels, provided they had no 
offensive arms and were not proved to have made any signals creating 
a suspicion of intelligence with the enemy. The capture and ransom 
by a French cruiser of the John and Sarah, an English vessel coming 
from Holland, laden with fresh fish, were pronounced to be illegal. 
The whole subject was fully considered by the Supreme Court of the 
United States in the case of The Paquette Habana, 175 U. S. 677. 

In the changed conditions of commerce and of naval warfare at 
the present day it is difficult to understand why the same principle of 
immunity should not be extended to the unarmed ‘vessels of the enemy 
which are engaged in the peaceful pursuit of “exchanging the prod- 
ucts of different places and thereby rendering the necessaries, con- 
veniences, and comforts of life more easy to obtain.” 

The temptation to any nation desiring or likely to be engaged in 
war to attack and prey upon the mercantile marine of its adversary as 
a first blow to impair his strength is very pressing and urgent, and 
is an inducement much more likely to Iead to war than is the fear of 
a similar attack from the adversary a deterrent from it, especially in 
the case of a nation that itself has a small mercantile marine but can 
muster cruisers or gunboats sufficient to attack the unarmed merchant 
vessels of the other side upon the sea. 

And history shows us many instances where the spoliation of a 
nation’s commerce has led, out of revenge and a spirit of retaliation, 
to new wars. Indeed our own experience, as the result of our Civil 
War, is a marked illustration of this tendency. ‘The destruction of 
our mercantile marine necessarily led, under the circumstances which 
brought it about, to the presentation on our part of what were 
known as the Alabama Claims, the existence of which, unsettled, pro- 
duced for many years a very disturbing and imbittered state of feeling 
between us and Great Britain, which was finally and happily relieved 
by the exercise of mutual patience and forbearance in sending: the 
whole subject for amicable adjustment to the arbitration at Geneva, 
which resulted in the restoration of friendship and good feeling be- 
tween the two countries which have subsisted to the present. day. 

To quote again from the distinguished writer to whom we have 
already referred: “There is no doubt that the widespread irritation 
occasioned by the capture of private property at sea as much as on 
land is one of the main provocatives of enduring national hatred.” 

Apart from all historical and ethical points of view, it may well be 
claimed that there is another strong ground in support of the immu- 
nity of private property at sea not needed for military purposes, for 
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which we contend. From economical considerations it is no longer 
worth the while of maritime nations to construct and maintain ships 
of war for the purpose of pursuing merchant ships which have nothing 
to do with the contest. The marked trend of naval warfare among 
all great maritime nations at the present time is to dispense with 
armed ships adapted to such service, and to concentrate their entire 
resources upon the construction of great battle ships whose encounters 
with those of their adversaries shall decide any contest, thus confining 
war, as it should be, to a test of strength between the armed forces 
and the financial resources of the combatants on sea and land. It is 
probable that, if the truth were known, there has been an actual dimi- 
nution by all the maritime nations in the construction of war vessels 
adapted to the pursuit of merchantmen, and indeed a sale or breaking 
up of such vessels which had been for some time in service. Indeed, 
none of the great navies now existing could afford to employ any of 
their great and costly ships of war or cruisers in the paltry pursuit of 
merchantmen scattered over the seas. The game would not be worth 
the candle, and the expense would be more than any probable result. 

This presents in another form the idea already referred to, that war 
has come to be, as it should be, a contest between the nations engaged, 
and not between either nation and the noncombatant citizens or indi- 
viduals of the other nation; and it results from it that the noncomba- 
tant citizens should be let alone, and that no amount of pressure that 
can be brought to bear upon them will have any serious effect in pre- 
venting or shortening any controversy. 

We believe it to be true also that the policy and the necessary 
policy of maritime states to-day is to concentrate their fleets, so as to 
be prepared to meet any emergency of war with the aggregate force 
of such fleets, which practically will forbid to any considerable extent 
the pursuit of scattered merchantmen. 

It is not within our province, nor would the proprieties of the occa- 
sion permit us, to attempt to convince the representatives of any nation 
taking part in this conference that its own national interest requirés 
it to give up the ancient practice and accept our proposition. There 
seems in several of the nations to be some division of opinion upon 
the subject, the merchants, the statesmen, the jurists, and the ma- 
jority of the press being generally i in favor of our proposition. 

What we hope to do is to satisfy the conference as a body, and that 
by a great majority, that the general welfare of all the nations together, 
as having a community of interest in the commerce of the world, re- 
quires the adoption of the principle of immunity of private property 
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at sea, with the exceptions embodied in our proposition. Of course 
it will require an agreement of all to bring about a passage of a res- 
olution in the name of the conference, and thereby to put an end to 
the existing practice. But we feel so strongly that our cause is just, 
and that the general opinion of the nations is with us, that we deem 
it extremely desirable that after the discussion a vote shall be taken of 
all the nations engaged in the conference, with the hope that although 
such a vote may not result in the adoption of a unanimous decision, it 
will so impress the nations who dissent, as to dissuade them in future 
conflicts from carrying the existing rule any longer into actual prac- 
tice, except in the last necessity. The strict international legal right 
of capture may remain unimpaired, but the moral effect of a general 
expression of opinion against it may prevent its any longer being car- 
cied into actual operation. 

It is not incumbent and may not be proper for us at this time to 
anticipate the objections which will be raised and presented to our 
proposition. But one or two which have already been often presented 
in public discussion may properly be referred to. 

It is said that the most effective means of preventing war is to make 
it as terrible as possible, and that to this end the destruction of private 
property at sea, carrying havoc among private owners and to a certain 
extent enfeebling the government and nation of which they form a 
part, is a justifiable expedient. 

We deny that it is the duty or the right of any nation to make war 
as horrible as possible, and that no such proposition can for a moment 
be tolerated by any conference of civilized states. If it be true, the 
whole labor that has been expended in the last fifty years towards 
mitigating the horrors of war, towards preventing its recurrence and 
bringing about its speedy termination, has been wasted and spent 
in vain. If it be true that our duty is to make war as horrible as pos- 
sible, let us undo all that we have accomplished since the world set 
itself seriously at work to prevent and mitigate the horrors of war. 
Let us repeal the Declaration of Paris. Let us resume all the savage 
practices of ancient times. Let us sack cities and put their inhabitants 
to the sword. Let us bombard undefended towns. Let us cast to the 
winds the rights of security that have been accorded to neutrals. Let 
us make the sufferings of soldiers and sailors in and after battle as 
frightful as possible. Let us wipe out all that the Red Cross has ac- 
complished at Geneva, and the whole record of the First Peace Con- 
ference at The Hague, and all the negotiations and lofty aspirations 
that have resulted in the summoning of the present conference. 
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Of course there is no truth or sanity in such a brutal suggestion. 
Our duty is not to make war as horrible as possible, but to make it as 
harmless as possible to all who are not actually engaged in it, to pre- 
vent it as far as we can, to bring it to an end as speedily as we can, 
to mitigate its evils as far as human ingenuity can accomplish that 
result, and to limit the engines and instruments of war to their legiti- 
mate use,—the fighting of battles and the blockading and protection 
of seacoasts. 

Again, it is urged that the retention of this ancient right of capture 
and detention is necessary as the only means of bringing war to an 
end; that when you have destroyed the fleets of your enemy and 
conquered its armies, it has no object in suing for peace as long as 
its commerce and its communication by transportation with other na- 
tiqns in the way of trade is left undisturbed. 

But this seems to us to be a purely fanciful and imaginary proposition. 
The history of modern wars and, in fact, of all wars shows that the de- 
cisive victory over an enemy by the destruction of his fleets and the 
defeats of his armies is sure to bring about peace. The test of strength 
to which the parties appealed has thereby been decided, and there is 
no further object in continuing the war. 

The picking up or destruction of a few harmless and helpless mer- 
chantmen upon the sea will have no appreciable effect in reducing the 
government and nation to which they belong to submission, if the de- 
feat of fleets and armies has not accomplished that result. Besides, 
there is a limit to the legitimate right of the victor upon the seas, for 
the time being, to employ his power for purposes of destruction. Vic- 
tory in naval battles is one thing, but ownership of the high seas is 
another. In fact, rightly considered, there is no such thing as owner- 
ship of the seas. According to the universal judgment and agreement 
of nations they have been and are always free seas, free for innocent 
and unoffending trade and commerce, and in the interest of mankind 
in general they must always remain so. 

Again, it has been urged that the power to strike at the mercantile 
marine of other nations is a powerful factor in deterring them from 
war; that the merchants having such great interests involved, liable 
to be sacrificed by the outbreak of war, will do their utmost to hold their 
government back from provoking to or engaging in hostilities. But 
this we submit is a very feeble motive. Commerce and trade are 
always opposed to war, but have little to do with causing or prevent- 
ing it. The vindication of national honor, accident, passion, the lust 
of conquest, revenge for supposed affront, are the causes of war, and 
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the commercial interests, which would be put in jeopardy by it, have 
seldom if ever been persuasive to prevent it. 

And as to its continuance or termination, commerce really has 
nothing to do with it. When the military and financial strength of 
one side is exhausted, the war, according to modern methods, must 
come to an end, and the noncombatant merchants and traders have 
no more to do with bringing about that consummation than the cler- 
gymen and schoolmasters of a nation. 

Once more, it is said that the bloodless capture of merchant ships 
and their cargoes is the most humane and harmless employment of 
military force that can be exercised, and that in view of the community 
of interest in commerce to which we have referred, and the practice 
of insurance in distributing the loss, the effect of such captures upon 
the general sentiment and feeling of the nation to which they belong 
is most effective as a means of persuading their government to make 
peace. : 

But we reply that, bloodless though it be, it is still the extreme 
of oppression and injustice practiced upon unoffending and inno- 
cent individuals, and that it has no appreciable effect in reaching or 
compelling the action of the government of which the sufferers are 
subjects. 

We appeal then to our fellow delegates assembled here from all 
nations in the interest of peace, for the prevention of war and the 
mitigation of its evils, to take this important subject into serious con- 
sideration, to study the arguments that will be presented for and 
against this proposition, which has already enlisted the sympathy and 
support of the people of many nations, to be guided not wholly by the 
individual interest of the nations that they represent, but to determine 
what shall be for the best interest of all the nations in general, and 
whether commerce, which is the nurse of peace and of international 
amity, ought not to be preserved and protected, although it may re- 
quire from a few nations the concession of the remnant of an ancient 
right, the chief real value of which has long since been extinguished. 

In the consideration of such a question the interest of neutrals, 
who constitute at all times the great majority of the nations, ought to 
be first considered; and if they will declare, on this occasion, their ad- 
hesion to the humane and beneficent proposition which we have offered, 
we may rest assured that, although we may fail of unanimous agree- 
ment, such an expression of opinion will represent the general judg- 
ment of the world and will tend to dissuade those of us who may 
become belligerents from any future exercise of this right, which is so 
abhorrent to every principle of justice and fair play. 
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‘REMARKS BEFORE THE SECOND SUBCOMMISSION OF THE First Com- 
MISSION, SECOND Hacur Conrerence, Juty 11, 1907 * 


Mr. President: It may be timely for me at this moment, with your 
approval, to express the views and position of the delegation which I 
represent on several of the questions which have been discussed. 

Representing as we do a widely extended maritime nation, and a 
nation which hopes and confidently expects always in the future to be 
a neutral nation, we deem the establishment of an international court 
of prize by this conference to be a matter of supreme importance, 
and while we have very distinct and generally very positive views 
upon each of the questions under discussion, we consider the estab- 
lishment of a court far more important than to impose upon it our 
own local or national views either as to its constitution or its powers. 
It will certainly be a tremeridous triumph of justice and peace if this 
conference, before it dissolves, shall succeed in creating such an ar- 
biter between the nations. 

Therefore I think that the best possible service I can now render 
on the part of our delegation and of the entire subcommittee is not 
to urge strongly our strong and fixed opinion, but to suggest, if pos- 
sible, some middle way by which the opposing views entertained by 
different nations may be harmonized and reconciled so as to create 
the court. Better any court, however constituted, and with whatever 
powers, than no international court at all. One great international 
court will be a marked advance in the progress of the world’s peace 
and will go far to satisfy the universal demand which presses upon us 
so strongly from every section of the world. 

You will not then regard me as waiving or receding from our 
national views upsyn any question if I proceed now, with a view to 
that harmony without which it is impossible to create any court, to 
consider very briefly some of the particular questions which have agi- 
tated the committee, and upon which the views of the able represent- 
atives of many powers have been expressed in such highly intelligent 
and useful ways. 

* The American Delegation succeeded in arranging a compromise between 
the proposals of the British and German delegates, so that a Convention 
Relative to the Creation of an International Prize Court was signed on 


October 18, 1907: The court, however, was never constituted, because the 
convention was never ratified by Great Britain. 
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Take for instance the fourth question,—whether the appeal to the 
international court of prize shall be directly from the court of first in- 
stance or from the court of last resort. If we were now pressed to a 
vote on that particular question, we should have to side very strongiy 
with the position taken by the British delegation, and it would he 
found that our tenacity upon that would be as firm, and, if I might 
use a stronger word, as obstinate, as that of our British colleagues; _ 
because our people, by history and tradition, are so much in love 
with the Supreme Court of the United States, which they so believe 
to be the tribunal in which the gladsome light of jurisprudence rises 
and sets, and to be a court which commands the almost equal respect 
and admiration of other nations, that we could hardly go home in 
safety with the report that we had unnecessarily consented to any pian 
which would leave that court out of the administration of prize law. 
I think we may state, without contradiction, that in the last hundred 
years it has taken a very considerable part in the making of the prize 
law which now constitutes a portion of the established international 
law of the world, and that its decisions in prize are in substantial con- 
formity with the decisions in all the maritime jurisdictions which have 
dealt with the subject, so that we are as firmly wedded to it as an indis- 
pensable factor in the future adjudication of prize law as our colleagues 
of the British delegation are to their court of last resort. It was to 
the decisions of the great Lord Stowell that our great jurists Marshall 
and Story looked for light and leading on such questions, and it is 
not too much to claim that together they settled the law for the world. 

And so in respect to the second question,—as to whether the appeal 
should be taken by the individual suitor whose property has been con- 
demned in a prize court, or by the nation to which he belongs. We 
entertain a pretty clear view upon that point, that if the appeal is to 
go from the court of last resort it may well be taken by the individual 
suitor and not by his nation, but possibly under some general rules of 
limitation, to be prescribed by his nation, so that the nation may have 
some power to prevent an individual appeal, perhaps on some very 
trifling case, from embarrassing or calling into conflict its established 
policy. 

But strong as our views are on these two questions, I deem it our 
duty, if possible, to find some middle way by which they may be rec- 
onciled or at least adjusted and coordinated with those of other nations, 
who quite as firmly contend that the appeal should be from the court 
of first instance and by the nation, to which the subject or citizen 
whose property has been condemned in prize shall belong. We should 
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like therefore to suggest the possibility of the introduction of a feature 
which should accomplish the result in both these respects desired by 
both the contending parties, and that is, that the appeal should be 
taken from such court and by such party, whether individual or nation, 
as the laws of the nations to which the respective parties belong and 
to whose entire jurisdiction they are subject, shall by reciprocal legis- 
lation prescribe. Certainly a suitor against whom the case had gone 
in the court of first instance would cheerfully submit to whatever the 
law of his country prescribed in that respect, whether he should him- 
self appeal or submit it to his nation to do so or not, as it might de- 
cide, and whether he should appeal directly to the international court 
of appeal in prize or seek the judgment of the higher court or courts 
of the nation condemning him. 

As to our firm conviction in favor of the appeals being taken only 
from our own Supreme Court, it might well be that Congress, with a 
view to adjustment of the question, might reciprocally consent to an 
appeal by aliens from the courts of first instance, and, in view of the 
enormcus benefits to be derived by the whole world from the success- 
ful establishment of an international prize court, would be sustained 
in so doing by the popular judgment. 

In respect to the third question, the one point which we should 
insist upon in any choice that might be made between the two alterna- 
tives proposed by the question, is one which I think will be agreed 
upon by all the nations. Necessarily, whichever alternative is adopted, 
neutrals, whether as individuals or governments, will have the greatest 
interest in the proceedings and decisions of the court, but in no event 
must we allow to a national an appeal against the decision of the 
highest court, or of any court of his own nation, condemning him for 
a violation of its own law or of a blockade which it has established. 
Experience shows that when a nation establishes a blockade its own 
citizens are apt to be the most flagrant in their attempts to violate it, 
and it would never do'to allow to the subject of any nation an appeal 
to any other tribunal from the decision of the courts of his own 
country condemning him for a violation of its own laws, as for in- 
stance its Foreign Enlistment Act, or for an attempt to violate a block- 
ade established by it. 

Then as to question five-—whether the international jurisdiction of 
the prize court shall have a permanent character or shall be consti- 
tuted for the occasion of each war. The delegation of the United 
States of America is most earnestly in favor of a permanent court 
lasting not for each war, which might make it almost an annual affair, 
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because wars are so numerous, but a court which should last for all 
time, and should gradually settle all international differences in prize 
law and establish an international jurisprudence which should cover 
all cases and satisfy and command the confidence of all nations. But 
here, too, is there not a middle ground which might afford a resting 
place for all conflicting views? With much diffidence we would sug- 
gest that the court might, as to its jurisdiction, be permanent in its 
character, but with a special feature or element adaptable to each 
war as it might arise. 

Suppose the court to be composed permanently of three or five 
judges and thereby maintain its continuity through all wars and 
under all circumstances, with a right, in the case of war arising, to 
each belligerent to add a member to the court. Will not that be prac- 
ticable, and ought it not to satisfy the reasonable demands of each 
party to any war that might unfortunately arise? I offer this, not as 
a final proposition, but as a possibility for ultimate consideration in 
the effort to solve the difficulties that confront us. 

And lastly, as to the equally important question, What element shall 
enter into the composition of the court, whether it be permanent or 
temporary? It is most earnestly contended on the part of several na- 
tions that that court should consist only of learned jurists, and that no 
other element should enter into its composition, and we are one of the 
nations who are strongly convinced of that view. <A court is a court, 
and a jurist is a jurist, and in our judgment the introduction of any 
other element than jurists tends to detract to that extent from the true 
judicial character which the tribunal should possess. On the other 
hand, it is claimed, with equal confidence and earnestness, that it should 
consist in part, at least, of admirals who are not jurists and do not claim 
to be, but who are justly claimed to have special qualities and skill to 
contribute to the solution of maritime and prize questions. Now while 
we cannot consent to accept that method of constituting a court, is there 
not an approach to it which may satisfy, approximately at least, the 
claims of both contending parties? I think myself the importance of the 
claims of those who contend for the introduction of admirals or naval 
experts as a component part of the court are greatly overestimated. If, 
as Monsieur Kriege of the German delegation concedes, the two 
admirals appointed by the contending belligerents should neutralize 
each other, it might be a useful and interesting contribution by bel- 
ligerents to neutrality, but would it really do any good? If each ad- 
miral, sitting at either end of the court, is to neutralize or kill the 
other off, why have them at all? Will it not simply end in their mutual 
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slaughter without adding any new life, strength, or vigor to the court? 
Why put them up upon such an exalted bench for the mere purpose 
of shooting each other down? 

And if, as M. de Martens of the Russian delegation has insisted, 
it is necessary to have the presence in the tribunal of experienced 
admirals or learned naval experts, without whose advice and con- 
currence the decisions of the court cannot be reached,: is it abso- 
lutely necessary to give them seats upon the exalted bench itself, and 
will not chairs placed a little lower satisfy all the necessities and rea- 
sonable demands of the occasion? May they not be present, not ab- 
solutely as judges to give the decision, but as advisers without whose 
full advice no decision can be rendered? No one would claim that 
they should be present as expert witnesses to be examined and cross- 
examined; but they would be in the highest degree useful as skilled 
experts with the same authority as the judges to examine and cross- 
examine the witnesses and to collate and arrange the proofs. Would 
it not also be entirely practicable to admit them to the consultations 
of the secret chamber of the judges and to provide that no decision 
should be rendered until they had been admitted to such consultations 
and fully maintained their views ? | 

And so, Mr. President, on the subsidiary question contained in 
question six,—whether in a given litigation in prize judges of the na- 
tionality of the parties concerned shall be admitted to sit,—our delega- 
tion has very positive views that they should not be so admitted, that 
the admission of nationals to a conflict should not be and could not 
be permitted, because they could not be impartial judges in a litigation 
to which they were really parties in interest. But it must be admitted 
that in many important arbitrations to which our nation has hereto- 
fore been a party it has not only consented, but sometimes insisted, 
that some member of the tribunal should be of our own nationality, 
and even appointed by our government, so that this is also a ques- 
tion upon which contending views may well, and perhaps easily, be 
harmonized. 

Now, Mr. President, I have thrown out these views, or I- might 
rather say suggestions, crude as they are, to lead up to a proposition 
which, in the interests of harmony, I think may well be made at this 
moment. You observe that I have not attempted to enforce any of 
our opinions, however firmly we may hold them, for I think that it 
is impossible, in a subcommittee consisting of a hundred or more 
members, to solve any such questions. ‘The more we discuss them, the 
more our divergences of opinion are likely to be increased, and there 
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is danger that a protracted and persistent discussion in a committee of 
such large dimensions may result in putting us wider apart instead of 
bringing us nearer together. There is a certain pride of opinion which 
asserts itself in public discussion before such an audience and leads each 
of us to be more unwilling to yield anything of our contentions in 
such a presence. But convinced as I am that there are no questions 
here involved that are not capable of solution if each of us is inspired, 
as I hope we all are, by a desire to make mutual concessions for the 
sake of the immense benefit to be gained by all by the constitution of 
an international court of prize, though we may not really come to ac- 
cept each other’s views, we may give and take until a harmonious so- 
lution is reached. I therefore suggest, with all deference to the entire 
subcommittee, that the only way out of our present difficulty 1s by re- 
mitting all the questions, after the valuable discussions that have now 
been had, to a committee of five or seven members to be appointed 
by the chair to consider and report upon a plan for the court, and this 
whether they are or are not able to answer with one voice all the ques- 
tions which have been framed by the committee of three already ap- 
pointed, and which the entire subcommission, in plenary session, has 
found it so difficult to answer. 

I have not referred to those very important questions, numbers 
seven and eight, because we have not yet reached those in the orderly 
course of discussion, and because I assume that if the suggestion of 
our delegation is followed, those two questions, on which important 
reservations will doubtless be made before the subcommission, will be 
remitted with the rest for the consideration of the special committee 
to be appointed. 


AMERICAN PROJECT FOR INTERNATIONAL ARBITRATION 55D 


AMERICAN PROJECT FOR INTERNATIONAL 
ARBITRATION 


REMARKS BEFORE THE First SUBCOMMISSION OF THE First COMMIS- 
SION, SECOND HacurE CONFERENCE, JuLy 18, 1907 * 


Mr. President: In presenting our scheme for a general agreement 
of arbitration among the nations I desire to preface it with a brief 
statement explanatory of the position of the United States of America 
upon the subject, in the hope of commending it to the general accept- 
ance of the nations taking part in the conference. 

The dangers which threaten the world from the constant and pro- 
gressive preparation of all the great nations for war, and from the 
constantly increasing power and burden of their armaments, which 
were so strikingly portrayed in the rescript of his Imperial Majesty, 
the Emperor of Russia, of August 24, 1898, and in the circular letter 
of Count Mouravieff, of January 11, 1899, were mitigated to a certain 
extent by the excellent work of the First Peace Conference of 1899. 

That conference, it is true, did not see its way to adopt the specific 
remedy suggested by his Imperial Majesty, but it took a great step for- 
ward in providing what it deemed to be the only practical remedy,— 
in commending arbitration to all the nations of the world as the true 
method of settling their differences, and establishing a court before 
which such arbitration might, at the pleasure of the parties, be submitted 
and decided. ‘The principle of arbitration was firmly established, and 
it was expressly agreed that in questions of a judicial character, and 
especially in questions regarding the interpretation or application of 
international treaties or conventions, it was recognized by the signatory 
powers as the most efficacious, and, at the same time, the most equi- 
table method of deciding controversies which have not been settled by 
diplomatic method. And the establishment of the court of arbitration, 
as a first step in the plan of carrying arbitration into effective operation 
among nations, was one of the greatest advances that have yet been 
made in the cause of civilization and of peace. 

But, Mr. President, great events have happened since the close of 
the First Peace Conference, which have attracted the attention of the 
world and convinced it of the necessity of taking another long step 
forward and of making arbitration, as far as human ingenuity can do 


*The proposed convention failed of adoption because of the opposition of 
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it, a substitute for war in all possible cases. Two terrible wars have 
taken place, each productive of an incalculable amount of human suf- 
fering and misery, and these wars have been followed by a steady in- 
crease of armaments, which offer a convincing proof that the evils and 
mischiefs which the Russian emperor and Count Mouravieff deplored, 
are still threatening the peoples of all the countries, and that arbitra- 
tion is the only loophole of escape from all those evils and mischiefs. 
So thoroughly have all the nations, great and small, been convinced of 
this proposition that many of them have made haste to interchange 
with other individual nations agreements to settle the very questions 
for which arbitration was recognized by the last conference as the 
most efficacious and equitable remedy, by that peaceful method instead 
of by a resort to war. I believe that some thirty treaties have been thus 
exchanged among the nations of Europe alone, all substantially 
to the same purport and effect. In 1904 the United States of Amer- 
ica, beholding from a distance the disastrous effects of those terrible 
conflicts of arms from which they were happily removed, proposed to 
ten of the leading nations to interchange treaties with them of the 
same nature and effect. Their proposition was most cordially welcomed 
and ten treaties were accordingly negotiated and exchanged, but failed 
of ratification by an internal domestic .question which arose between 
the different branches of the treaty-making powers of the United 
States. But all parties were of one mind that all the questions for 
which arbitration had been recommended by the former conference 
should be settled by that method rather than by resort to arms, and 
that the Hague Court should be the tribunal to which they should be 
submitted. . 

In 1901, at the Second International Conference of the American 
States, held in Mexico, to which the United States was a party, an ob- 
ligatory convention was entered into and signed by all the parties 
taking part in the conference, by which they agreed to submit to arbi- 
tration all claims for pecuniary loss or damage which may be pre- 
sented by their respective citizens and which cannot be amicably 
adjusted through diplomatic channels when said claims are of sufficient 
importance to warrant the expenses of arbitration, and that the Hague 
Tribunal should be the court for the trial and disposition of all such 
controversies unless otherwise specially agreed. And in case, for any 
cause whatever, the Permanent Court of The Hague should not be 
open to one or more of the high contracting parties, they obligated 
themselves to stipulate in a special treaty the rules under which the 
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tribunal shall be established for taking cognizance of the questions to 
be submitted. 

This convention was for five years, and was ratified by eight of the 
parties, including the United States of America. 

Later still, at the Third International Conference of the American 
States, held at Rio in 1906, for the holding of which this meeting of 
the Second Conference at The Hague was, by the courtesy of the sig- 
natory parties, postponed until the present year, the Mexican treaty 
was renewed for a further period of five years by all the parties that 
had ratified it and by all the other countries in the conference, and is 
now being ratified by them one after the other. 

At the Rio conference the subject of a still further extension of ob- 
ligatory arbitration was again considered, and at that time all the parties 
to that conference had been invited to take part in this Second Confer- 
ence at The Hague. And in view of that fact, and of a general desire on 
their part to defer to the judgment of this present conference, the 
comthittee to whom the matter was referred, reported a resolution to 
ratify adherence to the principles of arbitration and, to the end that 
so high a purpose may be rendered practicable, to recommend to the 
nations represented that instructions be given their delegates to the 
Second Conference to be held at The Hague to endeavor to secure by 
said assemblage of world-wide character the negotiation of a general 
arbitration convention so effective and definite that, meriting the ap- 
proval of the civilized world, it shall be accepted and put in force by 
every nation. The conference unanimously ratified the report of the 
committee and the United States was a party to the ratification. 

It is under these circumstances that the delegation of the United 
States of America comes here instructed by its government to advo- 
cate the adoption of a general treaty of arbitration substantially to the 
tenor and effect of the treaties which it entered into in 1904, to which 
I have already referred, and which became abortive by the circumstance 
already mentioned. 

Happily, Mr. President, we are encouraged in the presenting of 
this treaty by your own wise suggestion in’ the eloquent address with 
which you opened the first meeting of the First Commission, that, in- 
asmuch as many of the nations had now separately agreed in pairs, 
one with the other, to the submission of the same questions to arbi- 
tration, to be disposed of by the Hague Tribunal, it might now be 
timely, as well as possible, for them all to enter. into the same treaty 
together and so make this further step forward in the cause of arbi- 
tration a world-wide movement. There seems to be no intelligent 
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reason why nations having grave interests at stake which may come 
into possible difference, and who have already separately agreed to 
submit such differences to arbitration before the Hague ‘Tribunal, 
should not all together agree to exactly the same thing, and why other 
nations should not follow them ‘in the paths of peace so happily 
inaugurated. 

In conclusion, Mr. President, it is only necessary for me to call the 
attention of the subcommission to the particular articles of our pro- 
posed treaty. 

Article I provides that differences of a judicial order, or relating to 
the interpretation of treaties which have not been able to be settled 
by diplomatic methods, shall be submitted to the Permanent Court of 
Arbitration at The Hague, always provided that they do not involve 
vital interests or the independence or honor of either of the states, 
and that they do not affect the interests of other states not parties to 
the controversy. 

Article 2 provides specifically and expressly what might have’ been 
necessarily implied without any such expression, that it shall be for 
each of the powers concerned to decide for itself whether its vital in- 
terests, or independence, or honor are involved. ; 

Article 3 provides that, in each case that may arise, a special 
agreement or protocol shall be concluded by the parties in conformity 
with the constitution or laws of the respective parties determining 
precisely the subject of the litigation, the extent of the powers of the 
arbitrators and the procedure and details to be observed in whatever 
concerns the constitution of the arbitral tribunal. 

The form of this article is rendered necessary by the constitutional 
needs of securing for every such agreement or protocol, before it can 
become effective, the approval of some other department of the gov- 
ernment besides the one which signs the agreement as a part of the 
treaty-making power; for instance, in the United States, the Senate 
of the United States, and, as is believed, other departments of govern- 
ment in many other states. 

Article 4 provides for the ratification of the treaty and its com- 
munication to the other signatory powers. | 

And Article 5 provides for the effect of a denunciation of the treaty 
at any time by either of the parties to it. 

Thus, Mr. President, we offer a plan by which the conference may 
enter into a general convention, which ought to be entirely distinct 
and independent, for the settlement by arbitration among all the powers 
of such questions as shall come within its scope. We believe that it 
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will satisfy a world-wide demand for such a treaty and will go far to 
promote the cause of arbitration, which all the nations are every year 
expecting more and more confidently as a substitute for the terrible 
arbitrament of war. 

At the proper time, Mr. President, I shall ask an opportunity to 
explain our view of the project we have offered for fortifying the 
present Permanent Court of Arbitration and building up out of it a 
tribunal which shall compel the confidence of the nations, and which 
will be the necessary sequel to the general arbitration agreement 
which we now offer. 
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PROPOSED JUDICIAL ARBITRATION COURT 


ADDRESS BEFORE THE First SUBCOMMISSION OF THE First Com- 
MISSION, SECOND HacuEe CoNFERENCE, Aucust 1, 1907* 


Mr. President: In commending to the favorable consideration of 
the subcommission the scheme which our delegation has embodied in 
a proposition relative to the Permanent Court of Arbitration, I cannot 
better begin what I have to say than to quote a sentence from the letter 
of President Roosevelt to Mr. Carnegie on the fifth of April last, 
which was read at the Peace Congress held at New York. He says: 

“I hope to see adopted a general arbitration treaty among the nations, 
and I hope to see the Hague Court greatly increased in power and 
permanency, and the judges in particular made permanent and given 
adequate salaries so as to make it increasingly probable that in each 
case that may come before them they will decide between the nations, 
great or small, exactly as a judge within our own limits decides be- 
tween the individuals, great or small, who come before him. Doubtless 
many other matters will be taken up at The Hague, but it seems to 
me that this of a general arbitration treaty is perhaps the most im- 
portant.” . 

And our instructions are to secure, if possible, a plan by which the 
judges shall be so selected from the different countries that the dif- 
ferent systems of law and procedure and the principal languages shall 
be fairly represented, and that the court shall be made of such dignity, - 
consideration, and rank that the best and ablest jurists will accept 
appointments to it, and that the whole world will have absolute con- 
fidence in its judgments. 

There can be no doubt, Mr. President, of the supreme importance 
of the step in advance which we ask the conference to take in devel- 
oping and building up, out of the Permanent Court of Arbitration 
created by the conference of 1899, a tribunal which shall conform to 
these requirements and satisfy a universal demand which presses upon 
us from all quarters of the world for the establishment of such a tri- 
bunal. The general cause of arbitration as a substitute for wars in 
the settlement of international differences has advanced by leaps and 
bounds since the close of the First Peace Conference, and nothing 
more strongly demonstrates the utility of the great work accomplished 
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by that conference than the general resort of the nations to agree- 
ments for arbitration among themselves as the sure means of securing 
justice and peace and avoiding a resort to the terrible test of war. 

Our plan, if adopted, will preserve and perpetuate the excellent 
work of the First Conference and carry it to its logical conclusion. 
Following the noble initiative of Lord Pauncefote, that great and wise 
statesman who was the First Delegate of Great Britain, whose persua- 
sive words upon the subject will never be forgotten, the First Con- 
ference, after establishing for all time the principles of arbitration, 
created a tribunal to which all nations, whether signatory powers or 
not, might voluntarily resort for the determination of all arbitrations 
upon which they might agree. But one cannot read the debates which 
ushered in the taking of that great step by the First Conference with- 
out realizing that it was undertaken by that body as a new experiment 
and not without apprehension, but with an earnest hope that it would 
serve as a basis, at least, of further advanced work in the same direc- 
tion by a future conference. ‘The project was as simple as the pur- 
pose of it was grand, but, ag Mr. Asser has well said in his eloquent 
speech, it created a court in name only by furnishing a list of jurists 
and other men of skill in international law from whom the parties to 
each litigation might select judges to determine the case, who should 
sit at The Hague according to machinery provided for the purpose, 
and proceed by certain prescribed methods, if no others were agreed 
upon by the parties. 

We have with us, I believe, as members of the present conference, 
some seventeen members of the former conference who participated 
in that great work, and about an equal number of the judges whose 
names were placed upon the list by the various nations in conformity 
with the power given them by the convention of 1899. And our pres- 
ent effort is by no means to belittle or detract from their work, but to 
build upon it a still nobler and more commanding structure, and it 
is their support that we would seek especially to enlist in this new 
undertaking. 

We do not err, Mr. President, in saying that the work of the First 
Conference in this regard, noble and far-reaching as it was, has not 
proved entirely complete and adequate to meet the progressive de- 
mands of the nations, and to draw to the Hague Tribunal for deci- 
sion any great part of the arbitrations that have been agreed upon; 
and that in the eight years of its existence only four cases have been 
submitted to it, and of the sixty judges, more or less, who were 
named as members of the court at least two thirds have not, as yet, 
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been called upon for any service. It is not easy, or perhaps desirable, 
at this stage of the discussion to analyze all the causes of the failure 
of a general or frequent resort by the nations to the Hague Tribunal, 
but a few of them are so obvious that they may be properly suggested. 
Certainly it was for no lack of adequate and competent and distin- 
guished judges, for the services they have performed in the four cases 
which they have considered, have been of the highest character, and 
it is out of those very judges that we propose to constitute our new 
proposed court. 

I am inclined -to think that one of the causes which has prevented 
a more frequent resort of nations to the Hague Tribunal, especially 
in cases of ordinary or minor importance, has been the expensiveness 
of a case brought there; and it should be one element of reform that 
the expense of the court itself, including the salaries of the judges, 
shall be borne at the common expense of all the signatory powers, so as 
to furnish to the suitors a court at least free of expense to them, as 
is the case with suitors of:all nations in their national courts. 

The fact that there was nothing permanent or continuous or con- 
nected in the sessions of the court, or in the adjudication of the cases 
submitted to it, has been an obvious source of weakness and want of 
prestige in the tribunal. Each trial it had before it has been wholly 
independent of every other, and its occasional utterances, widely dis- 
tant in point of time and disconnected in subject-matter, have not 
gone far towards constituting a consistent body of international law or 
of valuable contributions to international law, which ought to emanate 
from an international tribunal representing the power and might of 
all the nations. In fact it has thus far been a court only in name,—a 
framework for the selection of referees for each particular case, never 
consisting of the same judges. It has done great good as far as it has 
been permitted to work at all, but our effort should be to try and make 
a tribunal which shall be the medium of vastly greater and constantly 
increasing benefit to the nations and to mankind at large. 

Let us then seek to develop out of it a permanent court, which 
shall hold regular and continuous sessions, which shall consist of the 
same judges, which shall pay due heed to its own decisions, which shall 
speak with the authority of the united voice of the nations, and grad- 
ually build up a system of international law, definite and precise, which 
shall command the approval and regulate the conduct of the nations. 
By such a step in advance we shall justify the confidence which has 
been placed in us and shall make the work of this Second Confer- 
ence worthy of comparison with that of the conference of 1899, 
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We have not, Mr. President, in the proposition which we have 
offered, attempted even to sketch the details of the constitution and 
powers and character of our proposed court. We have not thought it 
possible that one nation could of itself prescribe or even suggest stich 
details, but that they should be the result of consultation and confer- 
ence among all the nations represented in a suitable committee to be 
appointed by the president to consider them. 

The plan proposed by us, Mr. President, does not in the least de- 
part from the voluntary character of the court already established. No 
nation can be compelled or constrained to come before it, but it will 
be open for all who desire to settle their differences by peaceful 
methods and to avoid the terrible consequences and chances of war. 

In the first article of our projet we suggest that such a permanent 
court of arbitration ought to be constituted; and that is the great 
question of principle to be first decided. And to that end we submit 
that it should be composed of not more than seventeen judges, of 
whom nine should be a quorum,—men who have enjoyed the high- 
est moral consideration and a recognized competence in questions of 
international law; that they shall be designatéd and elected by the 
nations, but in a way prescribed by this entire conference, so that all the 
nations, great and small, shall have a voice in designating the manner 
of their choice; and that they shall be chosen from so many different 
countries as fairly to represent all the different systems of existing 
law and procedure, all the principal languages of the world, all the 
great human interests, and a widely distributed geographical character ; 
that they shall be named for a certain number of years, to be decided 
by the conference, and shall hold their offices until their respective 
successors, to be chosen as the cal oat shall prescribe, shall have 
accepted and qualified. 

Our second article, Mr. President, provides that our Permanent 
Court shall sit annually at The Hague upon a specified date, the same 
date in each year, to be fixed by the conference, and that they shall 
remain in session as long as the necessity of the business that shall 
come before them may .require; that they shall appoint their own 
officers and, except as this or the preceding conference prescribes, 
shall regulate their own procedure; that every decision of the court 
shall be by a majority of voices, and that nine members shall consti- 
tute a quorum, although this number is subject to the decision of the 
conference. 

We desire that the judges shall be of equal rank, shall enjoy dip- 
lomatic immunity, and shall receive a salary, to he paid out of the com- 
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mon purse of the nations, sufficient to justify them in devoting to the 
consideration of the business of the court all the time that shall be 
necessary. 

By the third article we express our preference that in no case, un- 
less the parties otherwise agree, shall any judge of the court take part 
in the consideration or decision of any matter coming before the 
court to which his own nation shall be a party. In other words, Mr. 
President, we would have it in all respects strictly a court of justice, 
and not partake in the least of the nature of a joint commission. 

By the fourth article we would make the jurisdiction of this Per- 
manent Court large enough to embrace the hearing and decision of 
all cases involving differences of an international character between 
sovereign states, which they had not been able to settle by diplomatic 
methods, and which shall be submitted to it by an agreement of the 
parties; that it shall have not only original jurisdiction, but that room » 
shall be given to it to entertain appeals, if it should be thought advis- 
able, from other tribunals, and to determine the relative rights, duties, 
or obligations arising out of the sentences or decrees of commissions 
of inquiry or specially constituted tribunals of arbitration. 

Our fifth article provides that the judges of the court shall be com- 
petent to act as judges upon commissions of inquiry or special arbi- 
tration tribunals, but in that case, of course, not to sit in review of 
their own decisions, and that the court shall have power to entertain 
and dispose of any international controversy that shall be submitted 
to it by the powers. 

And finally, by Article 6, that its membership shall be made up 
as far as possible out of the membership of the existing court, from 
those judges who have been or shall be named by the parties now 
constituting the present conference, in conformity with the rules 
which this conference shall finally prescribe. . 

Mr. President, with all the earnestness of which we are capable, and 
with a solemn sense of the obligations and responsibilities resting upon 
us as members of this conference, which in a certain sense holds in its 
hand the fate and fortunes of the nations, we commend the scheme 
which we have thus proposed to the careful consideration of our sister 
nations. We cherish no pride of opinion as to any point or feature 
that we have suggested in regard to the constitution and powers of 
the court. We are ready to yield any or all of them for the sake of 
harmony, but we do insist that this great gathering of the representa- 
tives of all the nations will be false to its trust, and will deserve that 
the seal of condemnation shall be set upon its work, if it does not strain 
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every nerve to bring about the establishment of some such great and 
permanent tribunal which shall, by its supreme authority, compel the 
attention and deference of the nations that we represent, and bring to 
final adjudication before it differences of an international character that 
shall arise between them, and whose decisions shall be appealed to as 
time progresses for the determination of all questions of international 
law. 

Let us then, Mr. President, make a supreme effort to attain not 
harmony only, but complete unanimity in the accomplishment of this 
great measure, which will contribute more than anything else we can 
do to establish justice and peace on everlasting foundations. 

The commission will distinctly understand that our proposed court, 
if established, will not destroy but will only supplement the existing 
court, established by the conference of 1899, and that any nations 
who desire it may still resort to the method of selecting arbitrators 
there provided. 

Gentlemen, it is now six weeks since we first assembled. There is 
certainly no time to lose. We have done much to regulate war, but 
very little to prevent it. Let us unite on this great pacific measure 
and satisfy the world that this Second Conference really intends that 
hereafter peace and not war shall be the normal condition of civilized 
nations. 
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SELECTION OF JUDGES FOR’ THE PROPOSED 
JUDICTAL*ARBTERA TIONS EO UiRas 


ADDRESS AND REMARKS BEFORE THE COMMITTEE OF E/XAMINATION 
B, Frrst Commission, SECOND Hacug CONFERENCE, 
SEPTEMBER 5 AND 18, 1907 


The committee has now reached a stage in its deliberations which 
marks a most important advance towards the creation of a permanent 
court of arbitration which shall satisfy the universal demand that 
presses upon us. We have decided with practical unanimity that there 
shall be such a court, and have adopted a constitution for its organiza- 
tion and powers with equal unanimity. It is true that the representatives 
of several powers have declined to take part in the discussions involved 
in the second reading of the projet until they should know what plan 
would be adopted for determining the number of the judges of the 
court and the mode of their partition among the nations. But I do 
not understand that even those nations find any objection to any 
feature of the projet, and, in fact, the observations which fell from 
them, and their acquiescence in the action of the committee on the first 
reading of the projet, manifested an entire approval of it. 

If the conference could do no more than this, it would have made 
very marked progress in the work, for in the First Conference the very 
idea of the creation of such a court was promptly laid aside as im- 
practicable, if not impossible. But we owe it to ourselves, and to the 
nations that we represent, not to let the work stop here, but, by a su- 
preme effort for conciliation, to agree upon the important and vital 
subject of determining the number of judges and the mode of their 
distribution and the measure of their action. Whether we do this 
permanently or provisionally is not of very great consequence. To ac- 
complish it in either way will make the conference a great success. 
If we fail to bring it about in one way or the other, the conference 
itself will be to that extent a failure. And having come to The Hague 
accredited by the nations that sent us, we shall return to them seriously 
discredited. 

It may, therefore, not be out of place for me, who originally intro- 
duced the proposition for the court,—which up to this point has been 
sustained with such general favor,—to review very briefly the various 
suggestions that have been made on this important subject. 

When the subcommittee that had in charge the preparation of the 
projet, consisting of one from each of the delegations,—British, Ger- 
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man, and American,—had completed it, they attempted to devise 
a scheme, a possible scheme, which should serve as a basis of discus- 
sion and challenge the presentation of any and every other scheme that 
any member of the committee might regard as possible. It was not 
even recommended by them for adoption, nor was it in any sense a 
joint scheme of the three powers or a separate scheme of either,— 
American, British, or German. It recognized and was based upon 
the equal sovereignty of the nations, and took account at the same time 
of the differences that existed between them in population, in territory, 
in commerce, in language, in systems of law, and in other respects, 
and especially the difference in the interests which the several nations 
would normally and naturally have at stake in the proceedings before 
the court and in the exercise of its jurisdiction. It provided for a 
court of seventeen judges, to be organized for a period of twelve years, 
and that of the seventeen, eight nations, who will be generally recog- 
nized as having the greatest interests at stake in the exercise by the 
court of its powers, should each have a judge sitting during the whole 
period of the organization. | 

It provided also that each of the other powers should appoint, in 
the same way and at the same time, a judge for the same period, 
but who should be called to the exercise of judicial functions in 
the court for variously measured periods, according to their popu- 
lation, territorial extent, commerce, and probable interest at stake 
before the court, these measured periods ranging from ten years 
down to one. 

By this method the absolute and equal sovereignty of each of the 
forty-five powers was duly respected and their differences in other 
respects not lost sight of. 

The presentation and distribution of this scheme, as an anonymous 
one, has answered the purpose of inviting abundant criticism and the 
presentation of counterschemes. The main objection to it, held by 
many of the nations to whom it assigned less than a full period for 
the exercise of judicial functions by their judges, has been that the 
failure to give to the judges appointed by, each nation full power to 
sit all the time, was in some way a derogation from the dignity and 
sovereignty of each of them, and that the same principle which 
recognized the equal sovereignty of each of the forty-five nations re- 
quired a recognition of the claim that they were equal in all other re- 
spects. This claim, if insisted and acted upon, would of course render 
the establishment of an international court on any such basis of par- 
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tition an absolute impossibility, and require a court of forty-five judges. 
sitting all the time. 

As was expected, a very interesting counterscheme was proposed, 
based upon the alleged equality, not only in sovereignty but in all other 
respects, of all the states. It proposed to abolish the existing court, 
and for a new court to be constituted, consisting of forty-five judges, 
one to be appointed by each state, and these to be divided into groups 
in alphabetical order, of fifteen each, which were to sit for alternate 
periods of three years. This scheme was offered as an illustration of 
what was possible, based upon a recognition of the absolute equality of 
all states. Two objections to it were suggested: first, that an allot- 
ment of periods by alphabetical order was really the creation of a 
court by chance; and second, that it deprived each nation of any hand 
or voice in the court for six years out of the nine for which it proposed 
to establish it; whereas the first scheme had given every nation a 
seat in the court by a permanent judge for a fixed period, besides the 
right to have a judge of its own appointment upon the court whenever 
it had a case before it for decision. 

Another proposal has been that seventeen nations, including the 
eight first mentioned and nine others which together should represent 
all parts of the world, all languages, systems of law, races, and human 
interests, should be selected by the conference, with a power to each 
to appoint a judge for the whole term of the court, thus recognizing 
the principle of equality of sovereignty to be exercised 1 in the power of 
creating the court and selecting the judges. | 

Another proposal has been that four judges should be assigned to 
America, as a unit, trusting to that cordial and friendly relation which 
exists at the present time, and it is hoped will always exist, between 
the United States and all other nations of Central and South America, 
and which has been successfully fostered and maintained by several 
Pan-American conferences,.to enable them to make a distribution 
among themselves of the four judges so assigned, in a manner that 
should be satisfactory to all. 

This plan would have relieved the problem of all questions raised 
in regard to America, and would have left it for the other nations to 
make a similar distribution of the thirteen judges among themselves, 
which it was hoped might be done by means of the peaceful and 
friendly relations now existing between all the nations of both 
continents. 

The practicability of this scheme, as of all the others, is still open 
for the consideration of the committee, 
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The suggestion has also been made, that for the purpose of the par- 
tition of the judges of the court the nations should be classified upon 
the sole element of comparative population; but it has been found, 
upon examination, that there were so many other essential factors that 
ought, upon every principle of justice and common sense, to enter into 
the distribution of judges that no definite project for such a distribu- 
tion has been proposed. 

The statements already made demonstrate the extreme delicacy and 
difficulty of the problem presented to the conference in the formation 
of the Permanent Court, but I confidently believe that it is entirely 
within the power of the committee, on a frank and candid exchange 
of views, and with the disposition that possesses it, to make such mu- 
tual concessions as may be necessary to solve the problem. 

It has been suggested that it would be better to put the several 
plans proposed to the vote so as to draw the line of distinction clearly 
between its advocates and its opponents; but, as all are believed to be 
in favor of the Permanent Court, the expediency of such a proposition 
is doubtful, for such a vote would not in any way indicate what nations 
were in favor of a permanent court and which of them were opposed. 
And to have the project of a court voted down because linked with a 
scheme for the distribution of judges that was unacceptable to a ma- 
jority, would convey to the world a wrong impression,—that the con- 
ference was not in favor of the creation of such a court. 

It has also been suggested that the difficulty should be regarded as 
insuperable in the present conference, and avoided, or rather evaded, 
by securing a unanimous vote for the establishment of the court upon 
the constitution now under consideration, and leaving it to the powers 
or to the next conference to establish, if possible, a mode of select- 
ing the judges that should be satisfactory to all the powers. 

As I have already said, the adoption of this plan would be perhaps 
an advance upon anything that has heretofore been accomplished. 
But it would be surely a serious failure, and should not be resorted to 
with any false illusions, as it might practically result in the burial of’ 
the project for a permanent court altogether. 

We must solve the problem—either permanently or provisionally. 
This is a solemn duty that rests upon us, and it would be ignomin- 
ious in the last degree for us to confess our inability to discharge it; 
and we therefore have to consider a wholly different method from 
any of those heretofore suggested, namely, a free election by the 
whole conference, voting by states, each exercising sovereign power 
on an absolute equality, and accepting the result of such an election, 
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as electors or elected, as such an exercise of the elective power might 
produce. 

There is nothing to prevent the conference voting freely and with- 
out any restraints whatever for a definite number of nations,—seven or 
nine or eleven, thirteen or seventeen,—who should each be authorized 
to appoint a judge for the full term of the court. This would concede 
all that is claimed in the way not only of equal sovereignty but of 
equality in all other respects, and each nation would take its chance of 
a successful canvass, and I have no doubt it would result in the suc- 
cessful establishment of an excellent court to which all nations could 
resort or refrain from resorting in each case that should arise, as they 
should see fit. 

Another plan worthy of consideration, and which, I think, might 
successfully solve the problem, is to resort to an election—in which all 
the states should have an equal voice—of individuals, jurists, or states- 
men of distinction, to constitute the court. If this method is resorted 
to, it might be in connection with the plan for establishing the court 
and its constitution, and leaving the method of final and permanent 
selection of judges to the nations or to the next conference. For it 
might and perhaps ought to be resorted to as a temporary and pro- 
visional plan to secure the organization of the court as soon as it 
should be ratified by a sufficient number of powers constituting a 
majority. 

The plan would be for an election, each state casting one vote, of 
a prescribed number of judges, which should be deemed suitable for 
the temporary and provisional organization of the court, to hold office 
either until the next conference or for a specified number of years, or 
until the powers, by a diplomatic interchange of views, should adopt 
some different method as a permanency. 

There is ample material within the conference itself and within 
the existing court, in the constitution of which all the powers have had 
an equal hand, for the creation and installation of such a tribunal pro- 
visionally. The selection might be limited to the members of the ex- 
isting court, or extended to other jurists whose names are familiar to 
all, every one of them of the highest character and of world-wide rep- 
utation, and any quorum of whom, sitting as a court, would command 
the confidence and admiration of the entire world, and be relied upon 
to do justice in any case that might arise. For one, speaking for the 
United States of America, I should be perfectly willing to intrust the 
fortunes of the court, and the success of this conference in creating it, 
to the result of any election that might be made as suggested, and I 
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hope that it will be taken into serious consideration and recommended 
for action by the committee, in the event of no plan being proposed 
that can command more general approval. 

A further method of election, under further limitations, has been 
proposed and is also worthy of consideration, and that is, that the na- 
tions should nominate each a number of jurists, selected from the old 
court or at large, to constitute the new court, whether provisionally or 
permanently; that these nominations should be received by an execu- 
tive committee of three, to be appointed by the president of the con- 
ference; and that the names of all candidates nominated by five or 
more powers should be placed upon a ballot and offered for the final 
choice of the conference, voting by states; and that those receiving 
the largest number of votes on such final ballot, to the requisite number 
prescribed for the court, should be declared the elected judges. 

I am not without hope that still other plans will be evolved from 
the discussion of this intricate and important matter which is now to 
take place that may command the approval of the committee and se- 
cure the establishment of the court. 

So sure am I that the establishment and organization of the court 
will be a great triumph of civilization and justice, and an effectual 
guarantee of the peace of the world, -that I would urge, with all the 
earnestness of which I am capable, the adoption even of one of the 
provisional schemes referred to, if no permanent method for the choice 
of judges can be now agreed upon. And I trust that, laying aside all 
prejudices and national differences, all pride of opinion and all desire 
to secure special advantages for our respective nations, we shall de- 
vote ourselves, with one mind and one heart, to the solution of the 
problem that is now before us. 


REMARKS ON THE SELECTION OF THE JUDGES, SEPTEMBER 18, 1907 


I do not think that the time has come to give ourselves up to despair. 
We must do something to realize the hopes of the civilized world. 

It follows from the speech of M. Barbosa that he objects to accept- 
ing any other plan than his own. ‘That is another form of despair. 
But in any case, as the president has very clearly shown, the investi- 
gating committee has not yet decided the question. 

Many plans have been presented to this committee, but they have 
not been sufficiently studied and discussed. 

I persist in thinking that the plan of rotation would be the clever- 
est and the most just. However, in face of the opposition of certain 
powers, we have given it up. 
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The only method which, under the present conditions, offers any 
chance of success is therefore that of the election of a court, whether 
it be a permanent or a provisional one. 

The objections made to this method of composition of the court are 
purely imaginary. It is the laying down of distrust as a principle,— 
the distrust of the wisdom and of the loyalty of the electors. 

One fears the coalitions of small powers against the tr I declare 
that I do not share these apprehensions. 

The representatives of the small nations are as qualified to be 
electors as the others, and they will agree to choose the best judges, 
independently of nationality. And assuredly, worthy judges can be 
found among the subjects of these same small nations. If we have 
not confidence in each other, why do we strive, then, to conclude a 
convention? Why do we not adopt a method which admits the 
principle of the equality of nations? 

For myself, personally, I would run the risk of an election, whether 
it be made by the governments, or by the Permanent Court, or by this 
same conference, provided that all nationalities, all languages, and all 
systems of law be represented. It matters little to me whether my na- 
tion may have a judge or not. We are not here for the sole advantage 
of our own country, but for the benefit of the community of nations. 

The plan of M. de Martens, which has been submitted to us, is ex- 
cellent as a whole. He proposes that each country designate an elector, 
taken from the list of the members of the Permanent Court, and that 
these forty-five electors should, in their turn, choose fifteen MOSS who 
should form the court. 

Nevertheless, in this plan a certain number of judges is ascribed to: 
Europe, to America, and to Asia, and that is its vulnerable point, 
for that recalls to mind the old plan of rotation. On the other hand, 
it does not appear indispensable to assemble again all the electors at 
The Hague, for practically the vote would be issued by the govern- 
ments. One could therefore dispense with the formality of the reunion 
and have the electors vote through the medium of the bureau, 

I take the liberty in this class of ideas to make a proposition to the 
committee which seems to me to answer all of the objections, 


SELECTION OF JUDGES FOR ARBITRATION COURT 573 


PRoposITION WITH REGARD TO THE COMPOSITION OF THE 
Court oF ARBITRAL JUSTICE 


Article 1. Every signatory power shall have the privilege of appointing a 
judge and an assistant qualified for and disposed to accept such positions 
and to transmit the names to the international bureau. 

Article 2. The bureau, that being the case, shall make a list of all the 
proposed judges and assistants, with indication of the nations proposing 
them, and shall transmit it to all the signatory powers. 

Article 8. Each signatory power shall signify to the bureau which one 
of the judges and assistants thus named it chooses, each nation voting for’ 
fifteen judges and fifteen assistants at the same time. 

Article 4, The bureau, on receiving the list thus voted for, shall make out 
a list of the names of the fifteen judges and of the fifteen assistants having 
received the greatest number of votes. 

Article 5. In the case of equality of votes affecting the selection of the 
fifteen judges and the fifteen assistants, the choice between them shall be 
by a drawing by lot made by the bureau. 

Article 6. In case of vacancy arising in a position of judge or of as- 
sistant, the vacancy shall be filled by the nation to which the judge or 
assistant belonged. : 


This plan is so simple that’ there is no need of long discussions. If 
fifteen nations only accept it, it could become the point of departure 
of a general agreement. The example of 1899 is there to prove that 
the adhesions could come afterwards. 

The immediate adhesion of any particular nation, great or small, 
would not be indispensable. ‘This would be an experiment, and the 
nations who would not accept it to-day would be able to come to a 
decision later on. 

I think that my proposition, if it is adopted, will give us good judges 
and will satisfy all the world. 

It is a matter of indifference to me whether the election takes place 
here or elsewhere, whether the court be permanent or provisional, 
constituted for five, for three, for two years, provided that we may not 
return to our countries with empty hands. It is better to do something 
than to do nothing. I do not yet share the despair which some of 
the delegates who support our plan have expressed. As long as the 
conference lives there is cause for hope, 
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ANGLO-AMERICAN 
PROJECT FOR INTERNATIONAL ARBITRATION 


ADDRESSES BEFORE THE First CoMMISSION, SECOND HAGUE CONFER- 
ENCE, Octosper 5 anp 10, 1907* 


Mr. President: It is now ten weeks since I had the honor to present, 
in the name of the delegation of the United States of America, the 
projet for a general agreement of arbitration which is to-day before 
the consideration of the committee. It has, I think, erroneously been 
called a projet of a convention for “obligatory” arbitration. In my 
judgment the true name for it should be a projet for a “general” 
convention of arbitration. ‘There is nothing any more obligatory about 
it than there is in any other agreement of arbitration, whether between 
two individual states or several. It is obligatory upon them from 
the mere fact of their agreeing, in the one case as in the other. The 
Comité d’ Examen to which the projet was sent, has very carefully dis- 
cussed it, clause by clause and article by article, and in spite of all the 
efforts made to defeat it and to reduce it to an impossible minimum, 
the proposition, modified in only two important points of view,—the 
introduction of a brief list of subjects in respect to which the honor 
clause should be waived, and the addition of the article providing for 
a protocol,—has finally received the hearty support of the Comité. 

I should like to say a few words in reply to the important discourse 
delivered by the First Delegate of Germany, with all the deference and 
regard to which he is justly entitled because of the mighty empire that 
he represents, as well as for his own great merits and his unfailing 
personal devotion to the consideration of the important subjects that 
have arisen before the conference. But with all this deference it 
seems to me that either there are, in this conference, two First Dele- 
gates of Germany, or, if it- be only the one whom we have learned to 
recognize and honor, he speaks with two different voices. Baron 
Marschall is an ardent admirer of the abstract principle of arbitration 
and even of obligatory arbitration, and even of general arbitration be- 
tween those whom he chooses to act with, but when it comes to put- 
ting this idea into concrete form and practical effect he appears as our 
most formidable adversary. He appears like one who worships a di- 
vine image in the sky, but when it touches the earth it loses all charm 


*The proposed convention failed of adoption because of the opposition of 
the German delegation, 
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for him. He sees as in a dream a celestial apparition which excites 
his ardent devotion, but when he wakes and finds her by his side he 
turns to the wall, and will have nothing to do with her. 

But seriously. What response has been given to our proposition? 
What is the fatal obstacle that we find in the way? How is all this 
desire to accomplish arbitration, so dear to the hearts of all the nations, 
manifested in fact? What hindrance is there to carrying out the pur- 
pose so general among all the nations? If the United States, France, 
Germany, Great Britain, and Russia, and a number of other nations 
can exchange individual treaties with each other for the purpose of 
arriving at the desired result,—a result which we all profess to de- 
sire,—why is it not possible to arrive at the same accord in a general 
way, by means of a mondial treaty? 

But if we yield to the suggestions of the First Delegate of Germany, 
it is absolutely necessary for us to limit ourselves to individual treaties 
with each other and to come to a dead stop at the very suggestion of 
a general mondial arbitration agreement. ‘That is the very question. 
If each nation can agree with each other separately, why cannot each 
agree to the same thing with all the rest together? ‘They accept our 
projet of an arbitration agreement on the sole condition that it be in- 
dividual and not general in the form it takes, and that it never shall . 
be a world-wide general agreement. Why? Yes, why? I ask. Why 
cannot a nation which is ready to enter into an arbitration agreement 
or agreements as to certain subjects with twenty other states come to 
a similar agreement with all the forty-five, if such is the imperative de- 
sire of the nations? Let Germany answer the question. ‘The rest of 
us are ready to conclude a general convention in this sense because 
we have absolute confidence, each of us, in all the other nations. We 
respect the equality of all the other powers upon the basis upon which 
they are represented and on which they exercise suffrage in the con- 
ference. We recognize by their conduct here their equal manhood, 
intelligence, independence, and good faith. ‘There are really two ques- 
tions here,—one of confidence or good faith and the other of a resort 
to force. 

It has been truly said by Baron Marschall that the immediate result 
of the conference of 1899 was to stimulate and advance the cause of 
arbitration throughout the world. You remember, gentlemen, how 
quickly after the conclusion of the labors of that conference a great 
number of important powers gave in their adhesion to the principle 
by exchanging individual treaties of arbitration of exactly the same 
tenor as that which now lies before you. We hope that the same will 
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be the case this time, for I am sure that our labors, however imper- 
fect the results may be, will at least still further advance the world- 
wide desire for arbitration and a resort to it as a universal substitute 
for war. And I predict that if we, who have sufficient confidence in 
each other, shall enter into this treaty that is now proposed, the Ger- 
man government itself, even if it decides for the present not to sign, 
will soon be ready to adhere with the rest, and will not only be ready, 
but will eagerly seek, to be admitted to the universal compact. She, 
with her enthusiasm for the principle of arbitration, will not be will- 
ing to be left out in the cold, but will be eager to unite with the 
majority. 

We have learned much in the protracted labors of the conference, 
but the best thing that we have learned is this confidence in each other 
and how the nations who have united in its labors are entitled to equal 
credit for honest intention and good faith. 

Now as to the question of the reservation of the right or the pur- 
pose to resort to force, which is the only other reason that I can con- 
ceive of for declining to join in a general arbitration agreement on 
the part of those who are ready to accomplish the same thing by in- 
dividual treaties. The idea of the opposition, as I understand it, is 
that we should maintain our right to select our own company, and not 
be compelled to admit all the nations into a general agreement with 
us. But suppose you do agree with twenty nations and conclude such 
treaties with that limited number, either separately or jointly, what do 
you mean to do with regard to the twenty-five other nations whom you 
will have refused to admit into your charmed circle of arbitral accord? 
You must reserve, must you not, you must mean to reserve, the right 
to resort to war against the twenty-five nonsignatory states, when dif- 
ferences with them cannot be settled by diplomatic means? ‘Those are 
the two alternatives always,—arbitration or force. And if you will 
not agree to arbitration, it must be because you reserve the right, if 
not the intent, to resort to force with them. But, gentlemen, empires 
and kingdoms, as well as republics, must sooner or later yield to the 
imperative dictates of the public opinion of the world. Every power, 
great or small, must submit to the overwhelming supremacy of the 
public will, which has already declared and will hereafter declare, 
more and more urgently, that every unnecessary war is an unpardon- 
able crime, and that every war is unnecessary when a resort to arbitra- 
tion might have settled the dispute. ‘These are the two alternatives 
between which the opponents of our projet must finally choose. 

The projet, as we presented it some weeks ago, is not new. We do 
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not claim the credit of inventing it. We have borrowed its language 
from other powers, as, for example, from Germany, from Great Britain, 
and from France, from treaties which they had already concluded 
with each other. If it is not perfect, the responsibility for its imper- 
fections rests on those powers as well as on ourselves. 

After the masterful discourse of M. Renault, to which we have just 
listened, there remain very-few points for'me to make clear. Baron 
Marschall is of opinion that the term “questions of a juridical nature” 
is obscure. But during the discussion of the even more important 
projet relative to the establishment of the cour de justice arbitrale, 
in which he was our cordial colaborer, this difficulty was not raised. 

It may be at times difficult to distinguish a juridical question from 
a political question, but the difficulty is the same in the application of 
individual treaties as in that of a general treaty, and this objection, like 
almost all the others which Baron Marschall has raised, applies equally 
to both kinds of treaties. 

Again it has been urged, in support of the position, that a nation 
may make a general treaty with twenty states and yet refuse to extend 
it to the forty-five; that the same difference arising between A and B 
may be of a juridical nature, and arising between C and D may bear 
a political character. Our projet contains in itself the reply to that ob- 
jection. If, on the difference arising between A and B, the question 
is of a juridical character, the treaty by its very terms will apply. If 
the same question, when it arises between C and D, proves to be, as it 
is claimed that it may be, a political question, the very terms of the 
treaty will exclude it. 

The only reason why M. Baron Marschall prefers individual treaties 
to a mondial treaty is that the latter does not leave to each party the 
choice of its cosignatories. To this I answer: “The whole matter is 
one of mutual confidence and good faith. There is no other sanction 
for the execution of treaties. If we have not confidence one with an- 
other, why are we here?” ‘There is no other rule among us than that 
of mutual good faith. That is the only compelling power which can 
restrain or enforce our conduct as nations. If we feel that we cannot 
trust each other, that is a conclusive reason for refusing to enter into 
treaties of arbitration with the rest. If we can, it is our solemn duty 
to do so, and thereby substitute arbitration for war as the world 
demands. 

A single word now as to the perpetual hue and cry that the oppo- 
nents of our projet have raised as to the necessity of every compro- 
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mis being subject to the approval of the Senate of the United States, 
and the baseless plea that this makes a lack of equality or reciprocity 
between us and other states who may enter into this treaty with us. 

Without doubt, in certain cases, for the execution of the convention 
by the establishment of the compromis the cooperation of several de- 
partments of a state will be necessary. As with the United States, so 
with almost all the other nations, and there is no international executive 
power to compel them to make it, but it is certain that the several 
branches of government, whose cooperation is in each case constitu- 
tionally required for the making of the compromis, will comprehend 
their duty to honor their international obligations, and we have not 
the right to question their good faith. 

The same question of the compromis will always arise under cvery 
treaty, whether individual or general, because it is the only method 
known to diplomacy for settling the terms of the arbitration that has 
been agreed upon, and whatever may be the constitutional require- 
ments as to the need of the cooperation of coordinate branches of the 
respective governments in making it. The making of it will always 
be a matter between government and government, and it is no con- 
cern of either government whether the other will have to act or sign 
by one or two or three branches to make’ it valid. The same diffi- 
culty in settling the terms of the compromis may be raised by a single 
foreign office, or by either of however many branches of government 
whose concurrence may be necessary. 

If we begin now with a restricted number of obligatory arbitration 
cases, as our projet proposes, there is no doubt that before the next 
conference meets the number will be considerably augmented by ad- 
ditions under the article providing for a supplementary protocol. At 
the same time it is clear that a mondial treaty will not prevent the 
powers from continuing to conclude among themselves individual 
conventions of arbitration, under all of which the same inevitable ne- 
cessity for a compromis will always recur. But in signing a mendial 
convention, does a nation renounce absolutely the choice between 
arbitration and force? If one of the parties should refuse to conclude 
the compromis or to execute the award, the other has always the same 
right of recourse to force which it ever had if no treaty had been 
made. In that case the only question will be, whether it will venture 
upon that extreme remedy, in defiance of public opinion, or will have 
patience still and make further amicable efforts to bring the adversary 
to reason. 
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So far as regards the compromis, the arguments of the opponents 
of the projet have been refuted by the words, as logical as they are 
eloquent, of M. Renault. Whether it is a question of an individual 
arbitration treaty or a mondial treaty, a compromis, as he has shown, 
will always be necessary. At the same time he has conclusively shown 
that the United States, by reason of the fact that the Senate must ap- 
prove the compromis, is not less bound than other powers by a gen- 
eral treaty of arbitration. He has manifested a masterly knowledge 
of the force and effect of the detailed provisions of our Constitu- 
tion and of its general working. No American lawyer could have 
explained it better. 

Sometimes the settlement of the terms of ie compromis is the most 
" important question involved in the treaty and in its execution, as has 
been well illustrated by M. Renault in the case of the Alabama Claims, 
which resulted in the Geneva arbitration, where the settlement of the 
compromis is generally believed to have really settled the case and 
compelled the decision which was subsequently made by the arbi- 
trators. That is why the United States, as well as Great Britain, in 
the examination of the projet for the creation of the cour de justice 
arbitrale, refused to intrust the special committee with the settlement 
of the compromis, preferring to reserve the right to themselves to 
make their own international bargains in matters so important. 

Again we have heard from Baron Marschall a new illustration drawn 
from the “open door.” Three or four years ago we used to hear a 
great deal about the “‘open door,” but of late the whole world has been 
silent on the subject until our distinguished friend brought it up for 
illustrative purposes on the present argument. The making of the 
treaty, he says, always leaves an inner door to be passed through, to 
wit, the making of the compromis; and, he says, to this door each of 
the high contracting parties holds a key, and when one of them pre- 
sents himself with his key for the opening, the other may come and 
say, “I cannot open my lock with my key because my Senate has got 
the key.” Well, the Senate is just as essentially a part of the power 
that holds the key for the United States as the President is, and until 
they are both ready to give the word, the door cannot be opened. But 
so it is with every goverment which requires the concurrence of more 
than one branch to the making of the compromis; and the same dif- 
ficulty arises if the foreign secretary of one party, who is enabled to 
act alone, says, “I am not ready to produce my key.” 

A sufficient reply has been given by M. Renault. It is not a ques- 
tion of knowing whether there are several keys, but whether the door 
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is open or closed. From the moment when the arbitration treaty is con- 
cluded, each party is bound to unlock the door for both to pass through 
upon reasonable terms. One party cannot settle for the other what 
terms are reasonable, and until both parties agree, the compromis is 
not settled and the door is not open, whether the settlement of the 
compromis and of the opening of the door depends on the Senate, an 
executive council, a parliament, a sovereign, or any other administra- 
tive entity. Always, as I have so frequently insisted, it is a question 
of good faith in the action of the government on either side, however 
that government is constituted. Arbitration is concluded not between 
two or more underlying administrations of government, but between 
the two states, between the two powers, as distinct national entities, 
and the carrying out of every step is between them. 

This atmosphere of mistrust or distrust in which it has been sought 
to envelop the whole question ought to be cleared away. It is the 
most noxious atmosphere in which international questions can be dis- 
cussed in an international conference, and it ought to give place to 
the mutual spirit of abiding confidence and good will. For the govern- 
ment that I represent, I can best dispel it by a reference to our past, 
which answers more eloquently than any words of mine can do, all the 
objections that have been raised. During the last fifty years the 
United States have, I believe, concluded as many treaties of arbitra- 
tion as any other power, and never in one instance has it failed to 
conclude the compromis required by the treaty. From the moment 
the arbitration agreement has been entered into which required the 
compromis, it has regarded the making of it on reasonable terms as a 
national necessity and the imperative requirement of good faith. And 
should it continue as a nation for a thousand years to come, it will 
never fail to honor its engagements, and the Senate, in the future 
as in the past, will ever be ready to complete the compromis in the 
spirit that the treaty requires. 

Throughout the world the necessity of general arbitration is felt 
and proclaimed. The joint action of all the states of America, North 
and South, at the Pan-American conferences at Mexico and at Rio de 
Janeiro, demonstrates that all the states of America are of one mind, 
that the whole western hemisphere is a unit on this subject, and with 
one voice aspires to conclude a mondial convention for the settlement 
of international disputes as preventive of war. If in this great cause 
you will lend us your cooperation, you will sustain the interests of hu- 
manity and civilization, and by the unanimous adoption of our projet 
we shall grandly promote the welfare of mankind. 
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ADDRESS ON THE AUSTRO-HUNGARIAN RESOLUTION, OcToBER 10, 1907 


I did not expect, Mr. President, to have had to trouble the com- 
mission again, or to occupy any moments of its time. In view, how- 
ever, of the startling proposition developed by the First Delegate of 
Austria-Hungary, I cannot refrain from entering my earnest protest. 

After having discussed for three months the subject which occu- 
pies our attention to-day, the commission has expressed its will by an 
overwhelming majority of thirty-one votes against five or eight,—a 
majority of four or more to one,—and has thereby declared emphat- 
ically in favor of obligatory arbitration. It has voted upon an entire 
series of articles, separately and all together, and the same majority has 
stood steadily by its decision. ‘The minority has been so feeble that 
one could almost count its number upon the fingers of a single hand, 
and now it is proposed to annul everything that we have done in the 
last three months, and it is said by the distinguished First Delegate of 
Austria that there is no alternative,—that either we must accept the 
rule of absolute unanimity, or the proposition which he has presented, 
which is absolutely contrary to the clearly manifested will of the com- 
mission, and is a fearful step backward from that which that will has 
so strongly expressed. 

What conclusion would have to be drawn if we should accept the 
proposition of M. de Merey? Why, that a single member of the con- 
ference can prevent it from doing anything, and can nullify that which 
all the rest have succeeded in doing up to the present time. Even if 
it were possible to find reasons on which one could base a conclusion 
so cruel, it would not be for the commission to decide the question. 
The last word would not belong to it. Our duty as a commission is to 
follow out our deliberations to the end, and if our decisions have been 
taken by an absolute majority, we must submit them to the conference. 
There lies the duty with which we are charged. It is not for us, the 
commission, to dictate to the conference or to decide what it only 
can decide. Assuming, then, that there were grounds for the very 
destructive proposition which the First Delegate of Austria has laid 
down, I insist that it is not a question within the ‘competence of the 
commission at all, but solely for the conference itself in plenary séance. 

As to the merits of the proposition, can it possibly stand? Can 
five votes nullify the will of the thirty-one? That is not possible. 
Such a proposition cannot be sustained. By this decisive vote we 
have accepted the principle that we would submit to obligatory ar- 
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bitration cases of a juridical order, and especially those arising upon 
the interpretation of treaties. We have agreed, also, that the treaty 
should not apply in cases where national honor or the vital interests of 
either party were involved, and that each power should have itself the 
right to determine for itself whether such was the case. We have 
further voted a list of cases in which arbitration should be obligatory, 
waiving the honor clause, and finally we have agreed to the protocol 
proposed by the delegation of Great Britain, which would enable sub- 
sequent subjects to be added to the list. There only remain some de- 
tails for us to determine. 

Now, behold M. de Merey comes forward with his proposition, 
which is directly contrary to all this, which nullifies it all, which un- 
does all that we have been doing since we first took up the projet for 
consideration; and we are told that we must accept his proposition 
or nothing. He would have us remit to the powers for further study 
a proposition on which we are all agreed. Surely we have not come 
here for any such trivial purpose. We have come at the behest of 
our governments and the general call of the nations, to establish ob- 
ligatory arbitration. It has not been our purpose to labor during three 
months to accomplish that end, and to annul it all at last at the sug- 
gestion of five dissenting powers, and destroy at one blow the result 
of all our work. And will the governments succeed any better than 
we? Will they succeed as well as we? Have we not reached that 
approximate unanimity which justifies the carriage of this proposition 
one step further, and submitting it to the final decision of the confer- 
ence? In the Third Commission that experienced diplomatist, Signor 
Tornielli, decided over and over again that all that was necessary to 
carry the proposition to the conference was that it should receive in 
the commission an absolute majority, that is to say, a majority of all 
the nations constituting the conference. At any rate, I so understood 
him. 

It is for the conference alone to determine whether it will accept it 
with unanimity or with that approximate unanimity which we claim to 
be sufficient, and whether it shall find a place in the Final Act. It is ab- 
solutely impossible for this commission to determine any such ques- 
tion. Let us be faithful to our duty and hold on to that advanced 
ground which we have attained thus far. If there is any question 
to be solved, let us submit it to the conference to which it belongs. 
Assuredly, I pay all respect to the minority, but I have no doubt of the 
rights of the majority. I mean such a majority as has established this 
proposition,—the proposition of an obligatory agreement into which 
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those of the nations may enter who desire to do so, and the rest may 
abstain until each desires to come in. You will search in vain the 
records of the First Conference and of this conference, and the corre- 
spondence that preceded both, for any assertion of this fatal claim of 
the necessity of absolute unanimity in order to secure for any act or 
convention a place in the Final Act of the conference. And the proof 
on the records is clear to the contrary. Such a rule would paralyze 
the will and the action of the conference at the behest of one power, 
even the smallest, and even though it should dissent for the mere 
purpose of destroying the unanimity. Seeing this, the advocates of 
this monstrous proposition take various shifting grounds. 

It is said, on the one part, in answer to the clear proofs, that such 
unanimity has not been in all cases required, that the ruie of absolute 
unanimity “generally” holds. But in saying “generally” you aban- 
don the whole position, for who but the conference is to determine 
when the exceptions arise, and whether the given case comes within 
the “general” recognition? } 5 

On the other hand, it is said that the vote must be unanimous or 
“nearly so.” And this again is a clear and total abandonment of the 
position, for who but the conference is to determine what is the 
meaning of “nearly so.” It has no meaning, and certainly our vote 
of four to one on obligatory arbitration is in any sense “nearly so.” 

And again it is said that the rule of absolute unanimity is main- 
tained unless the dissentients be few and do not insist upon the prop- 
osition so carried by a great majority being included in the Final Acts 
of the conference as a part of its work. 

This suggestion also is a complete abandonment of the preposterous 
claim. 

Clearly, this commission has no right or power whatever to meddle 
with the question. Its work, as I have said before,—including this 
proposition of ours which has been carried by such a great majority,— 
must go to the conference, and it is for the conference alone, where 
non constat but that it may be adopted unanimously, to determine wheth- 
er it shall go into the Final Act. 

They say that it was the rule of the former conference and should 
be the rule of this, but I deny the proposition altogether. This claim, 
whoever makes it, is not founded in fact. ‘Twice the conference of 
1899 acted on the opposite theory and repudiated this suggestion 
of absolute unanimity being necessary, and more recently—only last 
week—in this very conference the proposition was ignored and denied. 

In the conference of 1899 the decisions of the conference on two 
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important subjects were taken and carried into the Final Act not only 
against the dissent but against the earnest protest of two great pow- 
ers, if Great Britain and the United States of America are entitled 
so to be called—I mean the propositions relative to the use of 
asphyxiating gas and the dumdum bullets. According to the theory 
which has here been developed, these decisions ought not to have be- 
come a part of the law of the world, as they did become, by the act 
of the First Conference; there being the dissent of two great powers, 
they should have been thrown out, as it is proposed to throw out our 
great majority on the subject of obligatory arbitration. 

But here, in this present conference, is another equally strong proof 
of the baseless character of the present contention. It is but a few days 
ago that we voted for the international court of prize. It has been 
accepted. It is to be embalmed in the Final Act as, in the opinion of 
many, the most important and valuable work of the conference; but 
there was one clear vote declared against it, that of Brazil. And yet no- 
body claimed that the rule of absolute unanimity should apply to the 
case. That is the established act and decision of this very conference. 
The First Delegate of Brazil was too magnanimous to offer any objec- 
tion, based upon his negative vote, to its becoming the decision of the 
conference. . He was generous enough to say that the accord would 
hold good in spite of his dissent. 

Let us then, gentlemen, put to the vote of this conference the prop- 
osition of the honorable delegate of Austria-Hungary, and let us see 
whether those who thus far have constituted this great majority, on 
the one hand, wish to support their own action, or, on the other, to 
accept the remarkable proposition of M. de Merey, which utterly nul- 
lifies it. Let us occupy ourselves with that which is our business and 
leave to the conference the duty to give an answer to the question which 
has here been raised. 

It has been said by the eminent president of the conference that 
my proposition would impose the will of the majority upon the minor- 
ity. That, gentlemen, is a clear misapprehension. I made no such 
claim. ‘The claim is, that when the vast majority of the conference 
desire to establish the agreement for obligatory arbitration for those 
who will to enter in, and those who will not to stay out, they have the 
right to do so, and to do it under what M. de Martens has so well de- 
scribed as le drapeau de la conférence. But the contrary proposition, 
which M. de Merey and others have advocated, subjects not a great 
majority only but the entire conference but one to the dominating and 
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destructive will of that single one. Certainly there is neither justice, 
nor reason, nor common sense in a proposition that will bring about 
such an iniquitous result and render any decisive action on any impor- 
tant question absolutely impossible. 
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LEON BOURGEOIS 


Triputs to M. Lton Bourcxnois, DELEGATE FROM FRANCE AND PRESI- 
DENT OF THE First COMMISSION, SECOND HaGuE CONFER- 


PENCE; BEFORE THE First Commission, Octosnr 11, 1907 


Mr. President: You are in yourself, if I may be permitted to say so, 
the subject which, when we come to distribute the eulogies of the com- 
mission, commands and receives that absolute unanimity which some 
claim to be necessary, but which it has been so difficult always ‘to obtain 
in the course of our labors. 

What we are now considering, our parting word to you, sir, is neither 
a veeu, nor a resolution, nor a recommendation, but a heartfelt decla- 
ration in which all your colleagues will be most happy to concur. All 
those among us, who in the exchange of compliments which you have 
so freely distributed, have escaped any share therein, are of one mind, 
if we may be permitted to add to the happy words of his Excellency 
the President of the Conference, just addressed to you, and we cannot 
fail to recognize with profound admiration the absolute impartiality, 
in all other respects, with which you have from the beginning guided 
our proceedings. . 

It is now four months ago that we assembled here. We have 
discussed, we may say without boasting, most difficult and delicate 
subjects all the time, which involved not only serious thought but 
sometimes our deepest feelings, and what is truly remarkable is, that 
in all that time not a single day has witnessed, so far as I can re- 
member, the least bad temper. Certainly there have been some lively 
moments. The earth has occasionally trembled beneath our feet. 
Etna has rumbled and Vesuvius occasionally has given a flash, but 
never once has’ there been a volcanic eruption. At every moment 
the commission has been mistress of its own passions. ‘This truly is a 
remarkable circumstance, and no assembly of such importance that I 
have ever heard of has met and continued together so long a time 
and given such a marvelous example of order and harmony. 

All this I attribute, Mr. President, to the powerful influence which 
you have never ceased to exert over those who are subject to your sway. 
It is your genial presence and the gladness and light that always ra- 
diate from your person that are accountable for this happy result. No 
other man among us could possibly have kept us more closely together 
or brought us more nearly to the desired goal of absolute unanimity. 
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Certain newspapers which I have read have given the impression that 
our labors have not been considerable or important, but, on the con- 
trary, I am of opinion that we have a right to be proud of what we 
have done, and that everything that high endeavor and conciliatory 
spirit and untiring industry could bring about has been actually accom- 
plished. 

To begin with, the international court of appeal in prize constitutes 
a new departure of very high importance. It will substitute for the 
selfish edicts of national courts, rendered under the excitement of 
war in which their states were engaged, the supervising judgment of 
a serene and impartial appellate tribunal, which will aim at nothing 
short of absolute international justice and right. I have little doubt 
that it will be accepted and approved by the governments, and that it 
will not fail to advance the cause of justice and of peace. Under its 
administration the common welfare of the nations will take the place 
of self-interest in the adjudication of national disputes. 

We have also the earnest conviction that the day is not far distant 
when the cour de justice arbitrale will be established in reality on 
lasting foundations. It is true that in forming the constitution of 
such a court and recommending to the nations its establishment 
thereon, when they shall have arranged among themselves as to the 
number and distribution of judges, we have not completed the work, 
but we have laid the corner stone upon which this new and great tri- 
bunal of arbitration will be erected, just-as we aided our distinguished 
president in laying the corner stone of the new Palais de la Paix 
within whose walls the sittings of these new tribunals will be perma- 
nently held. They say that we cannot guess how long a time will elapse 
before this final result of our labors shall be realized, but what we 
could not finish in four months, the nations that we represent—in whose 
lives four years are as nothing—will, before the meeting of the next con- 
ference, I am sure, complete. 

We have done much besides. We have, with actual unanimity, es- 
tablished the rule that force shall not be resorted to for the collection 
of contractual debts against a nation until arbitration has been had 
or refused, by adopting a resolution which will carry the name of 
General Porter into all quarters of the earth where nations borrow 
money, and down to distant generations as long as they shall fail to 
pay their debts, which perhaps means as long as grass grows or water 
runs. 

We have also made suitable arrangements for better preparation 
for the work of the next conference, for its being regulated from the 
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outset by the joint action of the powers, and for its more suitable 
organization and procedure, so that its labors may be rendered more 
easy and more effective than ours have been. 

There are many other steps forward in the path of progress that 
we have taken, and although it is true that we have failed now to 
reach complete unanimity on the subject of obligatory arbitration, we 
who have advocated it do not despair, and have never been better as- 
sured than at this moment that that great cause will triumph at last, 
and that by the common consent of the nations arbitration will be sub- 
stituted for war,—a result which will at last obtain universal approval. 

During these four months, Mr. President, we have lived happily 
under your benign dominion. We have worked hard and have earned 
the bread of the conference by the sweat of our brows, and there have 
been moments of trial and suffering, but in separating we look back 
with satisfaction upon our labors, thanks greatly to your beneficent and 
harmonizing spirit. 
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WASHINGTON TO-DAY—ABROAD AND AT 
. HOME 


ORATION DELIVERED ON UNIversiry Day, UNIversIty oF PENN- 
SYLVANIA, FEBRUARY 22, 1908, IN THE ACADEMY OF 
Music, PuILaDELPHIA* 


The birthday of Washington is celebrated everywhere to-day as a 
great national holiday, but nowhere so fitly as in Philadelphia, the 
birthplace and cradle of the Republic, where it was observed as a 
holiday even in his lifetime, and in this ancient University which for 
nearly a century has continued to devote it to the commemoration of 
his matchless virtues—and his sublime triumphs. 

Had our great experiment failed, had Burgoyne worked his way 
through to the Hudson, and separated New England from her sister 
colonies, had Cornwallis been victor at Yorktown and received the 
sword of Washington as the token of final surrender, the name and 
memory of our great commander would still have been tenderly cher- 
ished by a grateful people and an admiring world, very much as the 
name of General Robert E. Lee is now cherished by the South, honored 
by the North, and admired wherever men do homage to military genius, 
to heroic achievement, to self-sacrificing devotion. But Washington’s 


* When the honorary degree of LL.D. was conferred upon Mr. Choate, 
Mr. John Cadwalader made the following presentation statement: 

“Under governments based upon written constitutions the legal profes- 
sion is absolutely essential for the instruction of citizens in their obligations, 
and what Lord Eldon called ‘the educated conscience of the lawyer’ is 
required to define them. 

“You, sir, have truly obeyed the admonition of Webster, that as the 
profession has honored you, you should honor it. With great ability you 
aided in rescuing the city of your adoption from criminal pillage. 

“Your efforts restored to the country’s roll of honor the name of a great 
soldier unjustly condemned, and you have rebuked the highest in authority 
when the integrity of your profession was assailed. 

“Whether presiding over the Constitutional Convention of your State, 
or representing your country at a foreign court, or at The Hague, with 
learning and experience, legislating to secure peace throughout the world, 
your services have been invaluable. 

“As Cicero said of Quintus Scaevola, you are ‘Juris peritorum eloquentissi- 
mus eloquentium juris peritissimus,’ the greatest orator among lawyers, the 
greatest lawyer among orators. 

“To-day when you come to pay further tribute to one whose memory 
will ever be revered, I deem it a high privilege, by the authority of the 
Trustees, to ask the Provost of this University to confer upon you, Joseph 
Hodges Choate, the degree of Doctor of Laws.” 
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seven years’ struggle for true and living liberty, unmarred by any 
bar sinister, was blessed by a kind and faithful Providence with com- 
plete and everlasting success. ‘The independence of America was es- 
tablished forever. And it was truly the survival of the fittest that he, 
whose military genius had led the way to the creation of the Republic, 
should live to preside at the birth of the Constitution, and for eight 
years, as its President, to lead the Councils and shape the policies of 
the infant nation. So that when he died, not only was the voice of 
calumny, which until then had never spared him, hushed at his grave, 
but he was embalmed in the hearts of all his countrymen forever, as 
“the greatest of the sons of men”—and foreign nations, so far as they 
had knowledge of him, joined in our obsequies as sincere mourners. 
Victorious France craped her standards and vanquished Britain dipped 
the flags of her fleet, in token of submission to his sublime character. 

My own observation of English opinion leads me to believe that all 
English hearts respond in devout sympathy to Lord Brougham’s unique 
eulogy, “It will be the duty of the historian and sage in all ages to let 
no occasion pass without commemorating this illustrious man—and un- 
til time shall be no more, a test of the progress which our race has 
made in wisdom and virtue, will be derived from the veneration paid 
to the immortal name of Washington.” 

When your distinguished Provost did me the great honor to invite 
me to take part in this day’s celebration, I was fresh from a four 
months’ sojourn at the Hague, in attendance upon the ‘Peace Con- 
ference,” whose mere existence had seemed to me to mark the progress 
which our race had made in wisdom and virtue. I was saturated with 
the spirit of peace and human fellowship which had prevailed there, 
and in accepting your summons it seemed to me that I could not better 
serve the purpose of the day, than by an attempt to reflect the spirit 
of that great assembly—the first real Parliament of mankind—towards 
the great policy and purpose of Washington—and then to imagine the 
judgment of ‘Washington, if he were here to-day, upon our present 
relations with the nations there assembled, and upon their well-intended 
efforts to press one step forward to promote the welfare of mankind. 

We shall thus have a much needed rest, for an hour, from all our 
internal problems and anxieties and take a world’s-eye view of the 
footing on which we stand with the rest of humanity. 

In his letter to James Warren of Massachusetts on the 7th of Oc- 
tober, 1775, Washington laid it down as the cardinal maxim of our 
foreign policy: “We must keep good faith with the rest of the world.” 
This, I believe, has been the general rule which has guided our conduct 
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towards other nations in peace and in war, and was certainly the spirit 
of the rest of the world towards us as manifested at the Hague. The 
gates of the Temple of Janus are said to have been shut only four 
times in the whole history of Rome, and almost never since the reign 
of the Prince of Peace upon the earth began. But it was a happy 
omen for human progress that when we assembled in the capital of the 
gracious Queen of Holland, the cradle of many treaties, universal peace 
reigned throughout the world— 
No war or battle’s sound 
Was heard the world around, 

when, for actually the-first time in human history, all the civilized na- 
tions of the earth assembled upon the invitation of President Roose- 
velt, as the preamble of their Final Act declares, to take counsel to- 
gether how the existing universal peace of the world might most se- 
curely be preserved and continued. Without distinction of age, size, 
color, creed, language, history or interest, they had gathered to that 
one spot from all the corners of the globe, intent upon but one object, 
and that the noblest that can enlist the study of mankind—and if 
you had asked them why they had come, they would have answered 
to a man in the language of Washington’s Farewell Address, “to ob- 
serve good faith and justice towards all nations, and to cultivate peace 
and harmony with all.” Surely the call and the object at least indi- 
cated the highest water mark yet reached by the rising tide of human 
progress. Of the nations assembled only a few had existed under 
their present organizations at the time of Washington’s death, and 
fewer still had had any relations or intercourse with the United States 
up to that time, so that his personal fame was mainly restricted to the 
nations which had had more or less to do with our Revolutionary War, 
like England, France, Spain and Holland and the dominions of the 
great Frederick—and probably not so many as ten millions of the in- 
habitants of the earth had ever heard his name. 

But in the hundred years that have since elapsed, the multiplication 
of nations, the growth of populations, the advance of education and civi- 
lization, the interchange of languages and of intercourse, and the won- 
derful increase in the facilities for communication by steam and elec- 
tricity, have actually annihilated space, and brought the ends of the 
earth together, so that the remotest nations have come to know and 
honor him, as the champion of liberty and the advocate of peace and 
harmony, throughout the world. And the marvelous growth of the 
nation which he founded, in territory and population, in wealth and in- 
fluence, no longer hid in a corner, but circling the globe with its pow- 
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er, has so magnified his fame, that he stands to-day in the thoughts of 
all men as the ideal of perfect manhood, of spotless virtue and unselfish 
patriotism, and as the leader of a great nation into light and liberty. 
I am sure then that if it had been put to vote among the forty-five na- 
tions at the Conference to say who is the noblest public character in 
modern history, with one voice they would have selected Washington. 

In truth the summons of President Roosevelt, which initiated the call 
for the Conference, and the letter of the Emperor of Russia which 
convoked it, were the distant but direct echo of the Farewell Address 
which preached the gospel of Peace and Harmony with all. 

Thus Washington stands to-day with foreign nations, as the friend, 
the guide and benefactor of all—and wherever there is an aspiration 
for liberty in the hearts of the oppressed, of whatever nationality, creed 
or color, it is invoked in his name. So that when we went to the Hague 
as the representatives of America, to confer with the delegates of the 
rest of the world as to how peace could best be preserved and per- 
petuated, we carried in that name a talisman, which opened all hearts 
to us and secured us a fair hearing on any question—and Washing- 
ton’s influence was potent in guiding the deliberations of the assembled 
world. His ideas, his principles, his aspirations and his hopes found 
expression and fruition there. 

If it thus be true that all foreign nations look up to the Founder of 
our Republic as peerless among men—as the noblest example of hu- 
man conduct that history furnishes—we may now consider how he 
would view our foreign relations, if he were to reappear to-day, and 
how he would judge our present conduct and bearing towards the rest 
of the world. 

It is the great good fortune of the people of the United States that 
in the main they have followed, in respect to foreign policy, the lines 
laid down by Washington himself in that priceless legacy which he 
left them in his Farewell Address, and to that is largely due the peace- 
ful and honorable relation we sustain to the other nations to-day. Ab- 
solute independence of every other power, perpetual peace with all, 
and complete neutrality in all foreign conflicts, were the cardinal max- 
ims of that immortal instrument—or as he said to Patrick Henry in 
the letter of October 9, 1795, tendering to him the State Department, 
“My ardent desire is, and my ‘aim has been, to comply strictly with 
all our engagements, foreign and domestic; but to keep the United 
States free from political connections with every other country, to 
see them independent of all and under the influence of none. In a 
word, I want an American character, that the powers of Europe may 
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be convinced we act for ourselves and not for others. This in my 
judgment is the only way to be respected abroad and happy at home” 
—and this is the way we are following now, and enjoying the happy 
results which he foretold. 

Once recovered, if recovery were possible, from the dazzling spec- 
tacle of our boundary extended from the Mississippi, where he left it, 
to the Pacific Ocean so as to embrace the entire heart of the continent— 
and all within instant reach of the Seat of Government, while in his 
day it took weeks to communicate through the narrow confines of the 
Republic—he would naturally turn his attention from the great capital 
city on the banks of the Potomac, to some of those things that are 
just now illustrating the stupendous power of the nation. 

Our continental boundaries from ocean to ocean, from the lakes to 
the gulf, with Alaska stretching almost to the pole, would seem far 
to surpass the realization of his prophecy—‘“for sure I am,” he said, 
“Sf this country is preserved in tranquillity twenty years longer, it 
may bid defiance in a just cause to any power whatever; such in that 
time will be its population, wealth and resources’—and “a century 
hence, if this country remains united (and it is surely its policy and in- 
terest to do it), it will produce a city, though not so large as London, 
yet of a magnitude inferior to few cities in Europe, on the banks of 
the Potomac.” Even his imperial imagination would be staggered by 
the actual sight of our insular possessions, following the sun and keep- 
ing company with the hours as the day revolves. I will not venture to 
analyze his thoughts and feelings, as he read the story of their ac- 
quisition by conquest, by annexation or by purchase—but of this we 
may be absolutely sure—that as to the people of that great oriental 
archipelago which we have made our own, nothing would satisfy him 
but that we should discharge to the utmost, at whatever cost, all the 
obligations and responsibilities which we have assumed toward them, 
and lose no time in preparing them for self-government by the speed- 
iest and most effectual methods. 

We may be sure too, that our Interoceanic Canal would appeal most 
strongly to the aspirations of his great American heart. “Harmony 
and liberal intercourse with all nations,’ he said, “are recommended 
by policy, humanity and interest,” and by what other means could such 
harmony and liberal intercourse be so effectually promoted? He would 
learn, with profound interest, how this great scheme for the advance- 
ment of international intercourse had been long retarded by the ex- 
istence of.a treaty, which trespassed very closely upon that true policy 
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which he prescribed to us “to steer clear of any permanent alliances with 
any portion of the foreign world’’—inasmuch as it bound us to a per- 
petual partnership with England in the work—how by a happy tri- 
umph of diplomacy, in which the liberal spirit of England met our de- 
mands at least half way, it was converted into an absolutely American 
enterprise—but to be held by us in trust forever for the equal benefit 
of all nations, for the transit on equal terms of their ships of war and 
ships of commerce alike—and how by the colossal energy, courage and 
determination of his latest successor the world’s dream of centuries is 
about to be realized. : 

A glimpse of our brilliant navy too, working its dignified way on a 
peaceful excursion around the Western Hemisphere, would not es- 
cape his broad and worldwide vision. It would recall to his mind his 
speech to both Houses of Congress on the 8th of January, 1790, in 
which he declared, ‘“IT'o be prepared for war is one of the most ef- 
fectual means of preserving peace,’ and of his other speech to the 
same body on December 7, 1796, when he said—(the United States 
having at the time no navy at all)—‘“To an active external commerce 
the protection of a naval force is indispensable. ‘To secure respect to 
a neutral flag requires a naval force organized and ready to vindicate 
it from insult or aggression. This may even prevent the necessity of 
going to war, by discouraging belligerent persons from committing 
such violations of the rights of the neutral party, as may first or last 
leave no other option. ‘These considerations invite the United States 
to set about the gradual creation of a navy. The increasing progress 
of their navigation promises them, at no distant period, the requisite 
supply of seamen, and their means in other respects favor the under- 
taking. Will it not then be advisable to begin, without delay, to pro- 
vide and lay up the materials for the building and equipping of ships 
of war, and to proceed in the work by degrees in proportion as our 
resources shall render it practicable, without inconvenience, so that a 
future war of Europe may not find our commerce in the same unprotect- 
ed state in which it was found by the present?” With our seacoast quad- 
rupled in length, our exposure to possible attack increased a hundred- 
fold, and our commerce a thousandfold, would he not lend the whole 
weight of his influence to support the vigorous policy of our present 
President and Congress to the future upbuilding of our navy, till it 
shall suffice for effective service on both oceans and for any emergency? 

Nor would he, nor should we, in this regard lose sight of the per- 
petual necessity of supporting the principles of his famous Proclama- 
tion of Neutrality, his greatest achievement in statesmanship, and one 
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rarely equaled in American Annals of State, by which, as his most dis- 
tinguished biographer has said, ‘“The world was told that a new power 
had come into being, which meant to hold aloof from Europe, and 
which took no interest in the balance of power or the fate of dynasties, 
but looked only to the welfare of its own people—and which received 
their final acceptance and extension twenty-five years afterwards in the 
promulgation of the Monroe Doctrine’—that doctrine which I should 
like to state anew, without attempted corollary or gloss, in the simple 
and plain words of President Monroe himself, “We owe it to candor 
and to the amicable relations existing between the United States and 
the European Powers, to declare that we should consider any attempt 
on their part to extend their system to any portion of this hemisphere 
as dangerous to our peace and safety.” This doctrine, so declared, 
has never, I believe, been formally agreed to by any European -power. 
It has been treated by all with increased politeness as our naval strength 
increased. It is an exclusively American doctrine, which, as President 
Roosevelt has over and over again truly declared, will.hold good only 
as long as we have the naval power. to make it good—and who can 
fail to see, in the wise words of Washington which I have quoted, the 
complete concurrence of our first President in the spirit of this ut- 
terance of his latest successor? 

Finally, I would invoke the benignant and peaceful spirit of the 
Father of his Country, upon our latest effort to promote the cause of 
international peace and goodwill by the part we took under the in- 
structions of the President in the late Conference at the Hague. Al- 
though that quiet and undemonstrative body, pursuing great objects, 
with no inconsiderable success, has been almost lost sight of in the 
glare and thunder of urgent political events, its silent work will re- 
sult in great and permanent benefit to the cause of Peace, long after 
the internal and partisan strifes of to-day have died away and been 
forgotten. 

Let us recur to our original text from the Farewell Address, “Cul- 
tivate Peace and Harmony with all Nations.” 

It was on that errand that we were sent to the Hague with instruc- 
tions that might well have emanated from the hand of our great Found- 
er. ‘Though these have never yet been made public I may be pardoned 
on this occasion for quoting’a single paragraph, to show in what a 
pacific spirit our President through his eminent Secretary of State 
can instruct his emissaries sent on peaceful missions. 

“In the discussions upon every question it is important to remember 
that the object of the Conference is agreement and not compulsion. 
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It is important also that the agreements reached shall be genuine and 
not reluctant. Otherwise they will inevitably fail to receive approval 
when submitted for the ratification of the powers represented. Com- 
parison of views and frank and considerate explanation and discussion 
may frequently resolve doubts, obviate difficulties and lead to real 
agreement upon matters which at the outset have appeared insurmount- 
able. It is not wise, however, to carry this process to the point of ir- 
ritation. After reasonable discussion, if no agreement is reached, it 
is better to lay the subject aside, or refer it to some future conference, 
in the hope that intermediate consideration may dispose of the objec- 
tion.” i 

Again, “each conference will inevitably make further progress, and 
by successive steps results may be accomplished which have formerly 
appeared impossible. You should keep always in mind the promo- 
tion of this continuous process through which the progressive develop- 
ment of international justice and peace may be carried on and you 
should regard the work of the Second Conference, not merely with 
reference to the definite results to be reached in that conference, but 
also with reference to the foundations which may be laid for further 
results in future conferences. It may well be that among the most 
valuable services rendered to civilization by this Second Conference, 
will be found the progress made in matters upon which the delegates 
reach no definite agreement.” 

It was in this spirit that we went and labored—and with surprising 
results in the way of progress. 

I am aware that widespread misapprehensions have existed as to the 
work of the Conference, and I gladly avail myself of this oppor- 
tunity to correct some of these, and to give you a hasty glimpse at 
least of some valuable results achieved. 

For some reason or other not easy to explain, the press both of 
England and America has given currency to the idea that the Con- 
ference wholly failed to accomplish the purpose for which it was con- 
vened—and that it might as well not have assembled at all. The con- 
servative press of England especially, hostile certainly to the present 
government by whom its part in the programme was arranged, and 
its delegates appointed and instructed, looked coldly upon the Con- 
ference from the outset, and followed its proceedings from first to 
last with depreciation, satire and denunciation. Led by that powerful 
organ of public opinion, the London Times, it seemed determined very 
early that nothing would come of it—and when all was over it pro- 
claimed with equal emphasis and bitterness that nothing had come of 
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it. Because we did not do everything that was expected, it was as- 
serted that we did nothing. Because in many things we did not reach 
final and definite results, but left them, as we were instructed to leave 
them, for future conferences or intermediate diplomacy to carry on, 
the world was told that there were no results. 

A more earnest and devoted body of men never assembled. With 
assiduous attention and study they applied themselves for four months 
to the consideration and discussion of the difficult and delicate ques- 
tions submitted’ to them. Assembled as they were from all the cor- 
ners of the earth, representing all the nations great and small, you 
might have expected to find some rough customers among them. But 
in truth there was not one. They were generally picked men from 
their respective nationalities, and even the smallest and youngest na- 
tions sent competent and accomplished men well qualified for the 
work in hand, and actuated by the spirit of high endeavor. And yet 
the London Times, on the 7th of October said: “They (the members) 
have negotiated and compromised and tried to dupe each other and 
resorted to all the little tricks and devices of second class diplomacy.” 
And again on the 19th of October: “In plain English the Confer- 
ence was a sham and has brought forth a progeny of shams—because 
it was founded on a sham. We do not believe that any progress what- 
ever in the cause of peace or in the mitigation of the evils of war can 
be accomplished by a repetition of the strange and humiliating per- 
formance which has just ended.” 

It seems to have been forgotten that we were not a Congress or a 
Parliament, entitled and bound to force through measures for which 
a majority might be obtained, but strictly a Conference, met as Frank- 
lin said in the Federal Convention, not to contend, but to consult, in 
a friendly and mutually yielding spirit, on questions of general con- 
cern to all, but on which interests and opinions might radically differ, 
and which could only reach conclusions with substantial unanimity. 

It is only by comparing the situation in which each important ques- 
tion considered had been left by the First Conference, with the posi- 
tion in which it was placed by the action of the Second, that any just 
idea can be formed of the advance or progress made in each, and in this 
view I may be pardoned for stating, in respect to four or five of the 
measures which we were instructed to advocate, their relative situa- 
tions before and after the Conference. 

First, there was that great American idea of making commerce free 
from the perils of spoliation by war—the immunity of enemy’s private 
property in enemy’s merchant ships in case of war. For more than a 
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hundred years the United States had advocated this, ever since Frank- 
lin in the negotiation of our Treaty of Peace with Great Britain in. 
1783, had tried unsuccessfully to have it incorporated asa cardinal 
article of that Convention. He had procured its insertion in our first 
treaty with Prussia, and once again in later years it had found a place 
for a few years in a treaty we made with Italy, and once or twice 
in engagements exchanged at the commencement of hostilities it had. 
been agreed to for the purposes of the war only for the time being, 
by the parties to the contest, but no substantial or lasting effect had 
resulted from the repeated efforts of our Presidents and Statesmen, to: 
have the principle recognized in the law of nations. At the first Con- 
ference in 1899, although presented by our government in an able me- 
morial signed by the whole delegation, and a powerful address by. 
Ambassador Andrew D. White, it was refused a hearing, on the tech- 
nical plea that it was not embraced in the programme, although to the 
common mind it seemed to be as much so as many other subjects that 
were considered and acted upon—and it was referred to the next Con- 
ference. ‘There, however, it was fully and fairly discussed, and for 
some weeks intelligently considered, and finally adopted by a vote of 
two to one—twenty-two nations to eleven—Germany alone, of the 
great military nations was with us—the others vigorously and con- 
sistently opposed, on the openly avowed ground, that they would not 
give up the right to strike at the most vulnerable point of their enemy 
on the outbreak of war. It cannot be doubted, however, that the moral 
effect of the vote of such a large and emphatic majority of the nations 
will go far to dissuade future combatants from the exercise of the 
right, or to lead them to agree together not to exercise it during the 
war—and the way is now open to the twenty-two nations, who voted 
for the suppression of the right, to enter into general or separate 
treaties agreeing to abandon this relic of barbarous warfare. 

And this seemed to us to be a very decided advance on a most im- 
portant question. We reported progress and asked leave to sit again. 

Next, an International Court of Appeal in Prize was agreed to by 
an actually unanimous vote of all the nations. Everybody knows how 
prone all National Courts of prize in every country are to decide in 
favor of their own captors, sitting as they do in the territory of a 
belligerent, and in the very heat of conflict. It is unnecessary to tell 
you how American neutral commerce has suffered from this cause 
from the time of Washington down to this day. As we expect gen- 
erally to be neutrals in all the future, as we have been generally in the 
past—the establishment of this Court—the first real international Court 
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ever assented to by express agreement of all the nations, is an immense 
boon to American interests. It was brought before the Conference 
for final adoption as the joint proposition of Great Britain, Germany, 
France, and the United States, with a scheme prepared for the con- 
stitution and organization of the Court, its powers and procedure and 
the mode of selecting its judges, all of which met with universal consent. 

This we count the second great step in advance made by the Second 
Conference. What would not Washington have given for the exist- 
ence of such a Court at the time of the British Order in Council in 
1793, or of the subsequent injuries to our commerce sustained by 
captures from French cruisers when it lay at the mercy of both bel- 
ligerents, each trying to drive us into war with the other! 

Then there was our proposition which was introduced and conducted 
with such skill and tact by General Porter that in the case of ordinary 
public debts founded upon contract claimed to be due from one na- 
tion to the citizens of another, force should not be resorted to in any 
case for their collection, until arbitration had been offered and re- 
fused, or if accepted only in case its award had not been complied with. 
This proposition had no particular relation to our Monroe Doctrine, for 
it applied to all nations alike, great and small, debtor and creditor, 
European and American; but it does put an effectual barrier in the 
way of blockading a debtor state, or seizing its territory or revenues, 
as a means of compelling payment of its contractual debts, until arbi- 
tration has been had or refused—and will greatly tend to the peaceful 
settlement of all such controversies. 

And who will say that this was not a great step forward? Finally, 
the treatment by the Conference of the great question of arbitration— 
arbitration, the only substitute yet discovered for the arbitrament of 
war in international disputes, marked a still further advance in civi- 
lization. 

Our instructions were to press so far as we reasonably could, for a 
general agreement of all the nations to arbitrate claims of a judicial 
nature, or involving the interpretation of treaties but not involving the 
vital interests, the independence or the honor of the contending states— 
a general treaty substantially of the tenor of the individual treaties 
which we entered into in 1904 with ten other nations, but which fell 
through by a difference between the President and the Senate, but now 
to avoid the possibility of any such difference making each special 
agreement provided for in such general treaty subject to submission to 
the Senate. 
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In the First Conference in 1899, the very idea of a general agree- 
ment of arbitration of such a nature had been abandoned as an im- 
possibility. But now from the time of the introduction of the prop- 
osition by us on the 15th of July until the early days of October it was 
debated with great ardor and interest, but with uniform good nature— 
debates in which almost every nation took part—and being brought to 
a vote in the first commission, to whose care the question was in- 
trusted, it was adopted by a majority of more than four to one— 
thirty-two to thirty-five being in the affirmative on the several clauses 
of the proposition, and five to eight in the negative. ‘This decisive vote 
in a Parliamentary body would have finally settled the question. But 
ours was a Conference only, and not a Parliamentary body, and here 
our instructions came in, not to press any measure to the point of irri- 
tation, and not to force a reluctant consent which might be repudiated 
by the ratifying powers. Although it was proposed that only consent- 
ing nations should sign under the aegis of the Conference, leaving it 
for others to come in afterwards or stay out as they pleased, yet the 
five dissentients resisted so stubbornly, that fears were entertained of 
serious discord if the matter were further pressed, and it was gener- 
ally agreed to go no further, but to adopt instead a rather colorless vote 
adopting the principle of general arbitration, and recognizing that there 
were cases that should be so disposed of. But from this substitute we 
abstained from voting, on the ground that it was a decided retreat from 
the advanced position to which the great principle had been carried by 
the previous vote upon our carriage of the measure. 

But who can deny the tremendous advance made on this momentous 
subject? Since it is now open to the thirty-two nations that upheld our 
proposition to enter: into general or special treaties to carry it into ef- 
fect, or that this great weight of international public opinion will ulti- 
mately persuade the dissentients to come in. 

In the same connection our project for the creation of a permanent 
International Court of Arbitration, to which all controversies of an in- 
ternational character might be voluntarily submitted at the option of 
the parties for settlement, after being fully debated, was adopted by 
general consent, it being agreed with substantial unanimity that such a 
Court should be established, and a constitution for its powers, organi- 
zation and procedure was submitted to the constituent powers, with a 
recommendation that the Court be established as soon as the powers 
could agree upon the number of judges and the mode of their selec- . 
tion. It was upon this last feature that the Conference found itself 
hopelessly divided—the method that had been unanimously adopted 
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for the Court of Appeal in Prize, for a graded distribution of the 
judges by years among the different nations, in some proportion to 
their relative importance, giving to the eight great powers each a judge 
all the time in the prescribed period of twelve years, and the others 
graded periods for eleven years down to one as in the case of Panama 
—was now rejected by all the smaller powers, who claimed that as 
they were equal in sovereignty, and had equal votes in the conference, 
they must have an equal judicial voice in this Court of Arbitration. 
The greater powers could not agree that technical equality of sov- 
ereignty made substantial equality of power, and so this knotty question 
was left for the powers to settle and establish the Court as I have no 
doubt they will do in the quieter atmosphere of diplomacy. 

We struggled hard to bring all the powers to consent to some meth- 
od of an election of judges, even going so far as to offer for ourselves 
to run the risk of being left out of the court, as the result of such elec- 
tion, but England and Germany, who had stood loyally with us through- 
out, were unwilling to take that risk. 

When it is remembered that on the First Conference no progress 
whatever was made with this project the advance accomplished is most 
notable. 

From the days of Washington until now arbitration has been with 
the government and people of the United States the favorite method 
of settling all international controversies, and we have resorted to it 
habitually, and there can be no reasonable doubt that in good time the 
court and the agreement for which we were so urgent will be estab- 
lished by general consent. 

And last of all a resolution was unanimously adopted which se- 
cures the meeting of another Conference to carry on the good work, 
without waiting for any particular power to call it, and the prepara- 
tion of its tentative programme by an international committee who 
are also to propose a scheme for its organization and procedure. 

Judge then, from these acts accomplished and these advances made, 
whether the Second Peace Conference at the Hague was a nullity, or 
whether it did its full share to advance the cause of International Jus- 
tice and Peace. What I claim is that in what it did, and in what it re- 
frained from doing, it was in direct conformity with the principles of 
the Farewell Address, and that Washington himself, could he have had 
cognizance of its proceedings, would have given it his cordial support. 

Nothing more strongly marks the impress of the great mind and 
lofty character of Washington upon the hearts of his countrymen, than 
that now, after the lapse of a hundred and ten years, under condi-. 


602 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


tions wholly changed and when we have arrived at a height of power 
and resource which would enable us to cope with any nation under 
heaven, we cherish at this moment a loyal allegiance to the three fun- 
damental maxims which he laid down for the guidance of our foreign 
relations—independence of all other nations, absolute neutrality in their 
quarrels and perpetual peace with them all. Our tremendous and daily 
growing power would naturally tempt us to aggression—and it will al- 
ways be told in honor of our present President that although cast in 
the mould of heroes, and not averse to war when necessary for the 
ultimate preservation of peace and the vindication of international jus- 
tice, he has conducted our foreign affairs with a single eye to the pres- 
ervation of peace founded upon practical justice in all our dealings. 
With a considerable knowledge of the motives of our diplomacy in re- 
cent years I can ‘honestly declare, that a constant and undeviating re- 
gard for justice—mutual justice—international justice—has been the 
mainspring of its action, and on an occasion like this we may well ac- 
knowledge the deep obligations of the whole nation to the two eminent 
Secretaries of State who have been responsible for its conduct. 

Wars and rumors of wars are most seductive to the popular imag- 
ination—and great are the temptations to inflame it by alarming head- 
lines and foreboding prophecies—but may we not hope that the ma- 
jestic influence of Washington—ever living—every growing—for peace 
and harmony with all—may safely counteract all such evil and ma- 
lignant tendencies. Now and then we hear baleful suggestions of the 
possibility of future conflict with that interesting and heroic nation, 
which after the profound seclusion of ages sprang into new life and in- 
tercourse with the world at our invitation fifty years ago—which has 
sedulously cultivated and reciprocated our friendship ever since—and 
whose predominance in the Far East has thus far proved so beneficial 
to mankind. But there never has been any real cause for apprehen- 
sion—there exists to-day no question that diplomacy cannot effectually 
settle—and it is but just for me to say, that after a long and intimate 
acquaintance in London—extending over more than six years, with 
the distinguished statesman who now conducts on behalf of the Mikado 
the foreign relations of Japan, he will ever be not only ready, but 
eager, by mutual concessions and just and fair arrangements, to set- 
tle all questions in difference, and to exert his influence to the utmost to 
preserve perpetual peace between his country and ours. He reads 
the Farewell Address in the same language and spirit that we do. 

I cannot lay aside to-day that immortal document without recalling, 
with reverent heart, the motive which prompted Washington to be- 
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‘queath it to his countrymen, and to inculcate in its closing pages the 
faithful preservation of peace and harmony with all nations. It was 
that our young nation which he had done so much to create, might for- 
ever enjoy the largest blessings of Providence, that our Union might 
be perpetual, and that the Free Constitution at whose birth he had 
presided might be sacredly maintained—that he committed to paper, as 
in a last will and testament, the noble and humane sentiments on 
which we have now dwelt—and the other great maxims which it con- 
tains. No words of his, he said, could fortify or confirm the love of 
liberty which was interwoven with every ligament of our hearts. But 
he did proceed at length to inculcate devotion to the Union as the main 
pillar in the edifice of our independence, as the support of our tran- 
quility at home, of our peace abroad, of our safety and prosperity, and 
of that very liberty which we so highly prize. 

And next he dwelt, with all the emphasis of which he was capable, 
upon the necessity of a sacred regard and fidelity on the part of 
the governors and the governed alike, to the Constitution which we had 
adopted as indispensable to the national safety. “Respect for its au- 
thority,” he said, “is a duty enjoined by the fundamental maxims of 
true liberty.” And after imploring us always to subordinate party spir- 
it to the dictates of real patriotism, he said, in a single paragraph that 
seems to me to be the most significant of the whole— 

“Tt is important,” he declares, “that the habits of thinking in a free 
country, should inspire caution in those intrusted with its administra- 
tion, to confine themselves within their respective constitutional spheres, 
avoiding in the exercise of the powers of one department to encroach 
upon another. The spirit of encroachment tends to consolidate the 
powers of all the departments in one, and thus to create, whatever the 
form of government, a real despotism. A just estimate of that love 
of power and proneness to abuse it which predominates in the human 
heart is sufficient to satisfy us of the truth of this position. The ne- 
cessity of reciprocal checks in the exercise of political power, by divid- 
ing and distributing it into different depositories, and constituting each 
the guardian of the public weal against invasion by the others, has 
been evinced by experiments ancient and modern. Some of them in 
our country and under our own eyes—to preserve them must be as 
necessary as to institute them. If, in the opinion of the people, the dis- 
tribution or modification of the constitutional powers is in any partic- 
ular wtong, let it be corrected in the way which the Constitution des- 
ignates. But let there be no change by usurpation, for though this in 
one instance may be the instrument of good, it is the customary weapon 
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by which free governments are destroyed. ‘The precedent must al- 
ways greatly overbalance in permanent evil any partial or transient 
benefit which the use can at any time yield.” And then after dwelling 
upon the necessity of religion and morality as the necessary springs 
of popular government—and the absolute importance of cherishing the 
public credit, he concludes by setting forth his foreign policy as we have 
already viewed it. ‘The address, like our Constitution itself, must be 
read as a whole—for each of its sentiments is essential to every other. 
An eminent English historian has said of this address that “there 
are few compositions of uninspired wisdom that will bear a compari- 
son with it,” and such, I believe, is the judgment of all the world. 
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THE FIRST HAGUE CONFERENCE 


It was on the 24th of August, 1898—a year which was marked by the 
death of Bismarck, whose policy of blood and iron had secured the 
_ peace of Europe for an entire generation, and by our Spanish war, 
which had brought the United States into prominence as a great world 
power—that the youthful Emperor of Russia, Nicholas IJ, surprised 
the world by communicating to each of the diplomatic representatives 
of foreign nations accredited to his Court, his famous proposition 
for a World’s Peace Conference, which meeting, a year later, in an- 
swer to his call, by its achievements and its aspirations, is destined to 
live in history as a great landmark. 

The startling summons was due, I believe, to his own initiative, his 
own love of peace with foreign nations, inspired, no doubt, by the 
example of Alexander I, who, at about the same age, nearly one hun- 
dred years before, in 1804, in a despatch to his envoy at London, in 
the heat of the contest of the nations with Napoleon, proposed that 
at the conclusion of the general war, the nations of Europe should 
unite in a treaty which would determine, to use his own language: 
“the positive rights of nations, assure the privilege of neutrality, as- 
sert the obligation of never beginning war until all the resources which 
the mediation of a third party could offer have been exhausted, having 
by this means brought to light the respective grievances, and tried to 
remove them.” 

“Tt is on such principles,” he said, “as these that one could proceed 
to a general pacification, and give birth to a league of which the stip- 
ulations would form, so to speak, a new code of the law of nations, 
which, sanctioned by the greater part of the nations of Europe, would 
without difficulty become the immutable rule of the Cabinets, while 
those who should try to infringe it would risk bringing upon themselves 
the forces of the new Union.” 

It is true that Alexander I was a dreamer. But what a glorious 


* Reprinted with the permission of the Princeton University Press, from 
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dream it was in the midst of that carnival of blood and slaughter which 
deluged the first years of the Nineteenth Century! 

It was in this spirit that the youthful Emperor, who had recently 
come to the throne of the Czars, proposed to the Nations a Conference 
to be held at The Hague in the closing year of the century, thinking, 
he declares, “that the present moment would be very favorable for 
seeking, by means of international discussion, the most effectual means 
of insuring to all peoples the benefits of a real and durable peace, and, 
above all, of putting an end to the progressive development of the pres- 
ent armaments. ‘The maintenance of general peace, and a possible re- 
duction of the excessive armaments which weigh upon all nations, pre- 
sent themselves in the existing condition of the whole world, as the ideal 
towards which the endeavors of all governments should be directed.” 

The terrible burden upon all the nations of these excessive and grow- 
ing armaments has nowhere been so vividly described, not even by 
the most ardent advocates of peace. He declares that they “strike at 
the public prosperity at its very source. The intellectual and physical 
strength of the nations, labor and capital, are for the major part di- 
verted from their natural application, and unproductively consumed. 
Hundreds of millions are devoted to acquiring terrible engines of de- 
struction, which, though to-day regarded as the last word of science, 
are destined to-morrow to lose all value in consequence of some fresh 
discovery in the same field. ‘The economic crises, due in great part 
to the system of armaments, and the continual danger which lies in 
this massing of war material, are transforming the armed peace of 
our days into a crushing burden, which the peoples have more and 
more difficulty in bearing. It appears evident, then, that if this state 
of things were prolonged, it would inevitably lead to the very cataclysm 
which it is desired to avert, and the horrors of which make every 
thinking man shudder in advance.” Another dream which it will take 
perhaps another century to realize! 

There was no other object proposed for the Conference in this first 
declaration than to limit, and, if possible, in some way to reduce the 
terrible armaments and the fatal budgets which were involved in their 
maintenance. 

Favorable replies having been received from the other powers, 
Count Mouravieff, the Foreign Secretary of the Czar, on January 11, 
1899, issued a circular, in which it is stated that since his proposal of 
August 24, only four months before, “notwithstanding the strong cur- 
rent of opinion which exists in favor of the ideas of general pacifica- 
tion, the political horizon has recently undergone a decided change,” 
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and that “several powers have undertaken fresh armaments, striving 
to increase further their military forces.” 

But, in spite of all that, he proposes a preliminary exchange of ideas 
between the powers, with the object of “‘seeking without delay means 
for putting a limit to the progressive increase of military and naval 
armaments, a question the solution of which becomes evidently more 
and more urgent in view of the fresh extension given to these arma- 
ments,” and, secondly, “of preparing the way for a discussion of the 
questions relating to the possibility of preventing armed conflicts by 
the pacific means at the disposal of international diplomacy,” and sug- 
gesting a programme for the Conference, which was in part accepted 
and followed by it when it met. 

It appears, by the answer of Lord Salisbury, that not only Eng- 
land, but Russia itself, had participated in this recent increase. 

The Conference met at The Hague on the 18th of May, the Em- 
peror’s birthday, in the famous “House in the Wood,” the summer 
palace of the Dutch royal family—twenty-six Nations, including, be- 
sides those of Europe, the ‘United States of America and Mexico 
alone of American nations, and China, Japan, Persia and Siam, each 
represented, I believe, by the most competent men that could be se- 
lected for such a distinguished service, our own delegation consisting 
of Andrew D. White, Seth Low, Stanford Newell, Admiral (then Cap- 
tain) Mahan, representing our Navy, Captain Crozier, of the United 
States Army, with Frederick William Holls as Secretary. 

Notwithstanding the declared object of the Conference, concurred 
in, actually or professedly, by all the Nations, these terrible and op- 
pressive armaments have gone on steadily increasing from that day 
to this, and are now multiplying at a rate more excessive than ever. 
‘They have become of such enormous weight and so burdensome to the 
people of many nations, that the cataclysm prophesied by the Em- 
peror in his first rescript, “the horrors of which make every think- 
ing man shudder in advance,” seems now to be actually impending. 

Strikes of a most formidable character, arising, in large measure, 
from the burdens resting upon the people, are the threatening symp- 
toms of the approaching storm. 

Even in the last session of Parliament the First Lord of the British 
Admiralty, speaking evidently, with the full authority of his Govern- 
ment, has declared its solemn purpose to keep its naval armaments 
sixty per cent. or more ahead of those of any other nation, and has 
thus issued a direct challenge to Germany to approach within that dis- 
tance. Possibly this was with the hope of forcing Great Britain’s great 
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rival to make or to listen to overtures for an agreement. But he lit- 
tle appreciates the spirit of the German Nation or its Emperor, who 
believes that they will decline the challenge. 

As soon as the Conference of 1899 was organized, the subject which 
had been the impelling cause of its gathering was referred to a com- - 
mittee which included many of its most able and distinguished mem- 
bers, by whom it was discussed. In concrete form, Colonel Gilinsky, 
of Russia, proposed, “as to armies, an international agreement for the 
term of five years, stipulating for the non-augmentation of the pres- 
ent number of troops kept in time of peace’? and “the maintenance, 
for the term of five years, of the amount of the military budget in 
force at the present time,” and “as regards navies, the acceptance in 
principle of fixing for a term of three years the amount of the naval 
budget, and an agreement not to increase the total amount for this 
triennial period,” and he made a very earnest and honest appeal for 
the adoption of these measures. 

The chief spokesman in opposition was the representative of the 
Emperor of Germany, and, after his response, the matter was re- 
ferred to a sub-committee, who reported that with the exception of 
Colonel Gilinsky, they were unanimously of opinion that the scheme 
proposed was impracticable and therefore could not be approved, and 
that a more profound study of the question by the Governments was 
desirable. 

Thanks, however, to the most eloquent and impassioned appeal of 
Monsieur Léon Bourgeois, the first delegate of France, a resolution 
was unanimously adopted, that “the Committee considers that a lim1- 
tation of the military charges which now weigh upon the world is 
greatly to be desired in the interests of the material and moral wel- 
fare of humanity,” and, at the end, the Conference, in its final plenary 
session, unanimously adopted the resolution proposed by the Commit- 
tee and remitted the subject to further study by the Nations, who, un- 
happily, do not seem to have yet begun the study. 

There is no doubt that in the condition of Europe at that time, the 
question was practically impossible of solution, and no other result 
could have been anticipated from the time the Conference met. 

The position of our own representatives in the matter is worth not- 
ing. The delegation of the United States concurred in the result which 
had been reached as the only practicable solution of the Russian pro- 
posal: ‘The delegation wishes to place upon,the record that the United 
States in so doing does not express any opinion as to the course to be 
taken by the states of Europe, * * * and expresses a determina- 
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tion to refrain from enunciating opinions upon matters, into which, as 
they concern Europe alone, the United States has no claim to enter,” 
adding that “the * * * military and naval armaments of the United 
States are at present so small, relatively, to the extent of territory and 
the number of the population, as well as in comparison with those of 
other nations, that their size can entail no additional burden or expense 
upon the latter, nor can even form a subject for profitable mutual dis- 
cussion.” 

And so the Nations of Europe were left free, without any check 
whatever from the Conference, to increase their military and naval 
armaments,—a freedom of which they rapidly took advantage. 

We may therefore dismiss, with whatever disappointment we may 
feel, the subject of limitation of armaments by an international Con- 
ference, because I believe it is a question, that never can be so settled, 
that can only be determined by treaties or agreements between the in- 
dividual nations who maintain the armaments, either two by two, or 
all together, and that to subject such a question to determination by a 
Conference which now consists of forty-four nations, of which only 
eight or ten have armaments worth speaking of, and all the rest are 
without any considerable armaments, is practically an impossibility. 

‘I turn, therefore, with great pleasure, to present very briefly the great 
things which the Conference of 1899 did accomplish, and which con- 
tributed, as I believe, very largely to the advancement of civilization, 
the mitigation of the horrors of war, and the practical promotion of 
the cause of peace. 

We need hardly more than mention the convention agreed upon by 
the assembled Nations with respect to the laws and customs of war 
on land, which was largely of a technical nature. It determined the 
qualifications of belligerents, and regulations relating to prisoners of 
war, tending to ascertain and ameliorate their condition, and the rules 
governing their conduct and treatment. It also concerned itself with 
the treatment of the sick and wounded, with spies, flags of truce, capit- 
ulations and armistice, and the military authority over hostile territory, 
the detention of belligerents, and the care of the wounded in neutral 
countries, and other matters of a purely technical character. But these, 
though technical, were all in the spirit of an enlarged humanity, and 
tended, in a considerable degree, to mitigate the horrors of war. 

This codification of the laws and customs of land warfare was based 
upon the Laws and Customs of Warfare adopted by the Brussel’s Con- 
ference in 1874, which in turn grew out of Dr. Francis Lieber’s In- 


CHOATE—39 


610 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


structions for the Government of Armies in the Field, known as Gen- 
eral Orders No. 100, of 1863. So the United States may claim a spe- 
cial share in their origin. At Brussels they were made more specific, 
and in this Conference of 1899 their scope was broadened and they 
seem to have been made binding upon all the parties attending. 

There were three special declarations adopted which concerned the 
customs of war in connection with modern inventions and improve- 
ments, which greatly interested the entire Conference. ‘The first 
prohibition forbade, for a term of five years, the launching of pro- 
jectiles and explosives from balloons, or by other new methods of a 
similar nature. ‘This was continued by the Second Conference of 1907, 
for a period extending to the close of the Third Conference. While 
the Second Conference was yet in Session, news came from Germany 
that a dirigible balloon, with a speed of thirty miles an hour, had made 
a successful ascent, and that in France a cigar-shaped airship had made 
thirty-one leagues an hour with the wind and eighteen leagues against 
the wind, and had manceuvred successfully in the environs of Paris. 
Predictions were freely indulged in that in four or five years the air 
would be as full of airships as the streets then were of automobiles. 

Fortunately, this prophecy has not yet been quite fulfilled, although 
progress in that direction has been so rapid, that we may well hope 
that the Third Conference will make the prohibition perpetual, in full 
sympathy with the declaration of Lord Reay, one of the British Dele- 
gates in the Second Conference, that “two elements, the earth and the 
sea, are quite sufficient for military operations, and that the air should 
be left free.” “What purpose,” he asked, “will be served by the pro- 
tective measures already adopted for war on land, if we open to the 
scourge of war a new field more terrible perhaps than all the others?” 
Unless, indeed, some future Conference should be of the opinion ex- 
pressed by a celebrated Austrian statesman, that “all the armaments in 
the world will be rendered obsolete by the advent of war-ships in the 
air” and should, from motives of economy, adopt them as a substitute 
for all their existing armies and navies. As the matter stands, the 
Senate of the United States ratified this prohibition as.adopted by 
the Second Conference on March 12, 1908. 

In the same spirit of humanity, the Conference of 1899, after much 
discussion, agreed to abstain from the use of projectiles, the object of 
which is diffusion of asphyxiating or deleterious gases, and from the 
use of bullets which expand or flatten easily in the human body, such 
as bullets with a hard envelope that does not entirely cover the core, or 
is pierced with incisions. 
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The Nations assembled, for the first time unanimously accepted the 
Red Cross Convention of Geneva of 1864 and ratified the same with 
some amendments, as applied to naval warfare, all fondlng, directly in 
the interest of humanity. 

In the course of the discussions which this subject evoked, interest- 
ing objections were made by certain Eastern nations to the provision 
that all hospital ships shall make themselves known by hoisting, to- 
gether with their national flags, a white flag with a red cross provided 
by the Geneva convention. These objections, hased on religious 
grounds, indicate the character of the Conference as not confined to 
Christian Nations, but as being of a world-wide character. 

For instance, the First Delegate of Persia declared that, pursuant to 
instructions from his government, Persia would claim as a distinctive 
flag for hospital ships, a white flag with a red sun, the cross being 
impossible on account of objections likely to be raised in a Mohamme- 
dan army. 

To the same effect the Royal Government of Siam reserved the right 
to change on Siamese hospital ships the emblem of the Geneva flag to 
a symbol sacred in the Buddhistic cult, and calculated to increase the 
saving authority of the flag. _ 

The representative of Turkey also declared that on all occasions 
where Turkish hospital ships have to perform their mission, the em- 
blem of the Red Cross would be replaced by the Red Crescent. 

The free participation on equal terms, of these Eastern Nations in 
the Hague Conferences, without regard to race or religion, the ab- 
solute and equal sovereignty of each being fully recognized by all the 
rest, suggests the hope and warrants the belief that, at any rate, we 
have seen the last of religious wars, which for so many centuries, des- 
olated Europe, although Italy, at the moment, seems doing her best to 
provoke one. Christians against Mohammedans, Catholics against Prot- 
estants, made war the chief business of nations for many ages. For 
a long era, it seemed as if the coming of the Prince of Peace was at 
last producing more wars than it prevented. What a terrible idea it was 
to couple His sacred name and cross with the terrible engines of destruc- 
tion under the standard “In hoc signo vinces.” No more wars, at any 
rate, for Christ’s sake or in His name. His cross will appear upon 
the battlefield only to bring healing to the sick, help to the wounded 
and euthanasia to the dying. Perhaps these Geneva Conferences are, 
to the friends of peace, the best sign of the times. ‘They bring to- 
gether all the Nations in very close touch in. the holy cause of hu- 
manity, and do much to promote the idea of the brotherhood of man. 


612 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


The original initiative of the Red Cross movement having been tak- 
en by the Swiss federal government, it was decided that that Govern- 
ment should continue to enjoy the well merited honor of leadership 
in all matters pertaining to the Geneva convention, and it was rec- 
ommended to the Government to call a further conference at an early 
day for that purpose. 

Professor de Martens, who was President of the Committee which 
had in charge the subject,—one of the greatest international lawyers 
or jurists of his time, and who was also an active and influential mem- 
ber of the Second Conference in 1907, and whose untimely death 
shortly after the close of that Conference was justly lamented by all 
Nations, has expressed his sense of the value of this portion of the 
work of the Conference of 1899 in the following emphatic language: 

“Finally, the Red Cross treaty for times of naval warfare, signed by 
the Conference at The Hague, is the happy solution of the question 
which the Powers of Europe have been studying for thirty years. 
Since 1868 the ‘additional articles’ to the treaty of Geneva have ex- 
isted, whereby the beneficent influence of the treaty of Geneva on 
wounded and sick soldiers was also extended to sea combats. For 
thirty-one years diplomatic negotiations have been carried on on this 
question; all the Red Cross conferences which have taken place in the 
last twenty years have proclaimed the necessity of recognizing the Red 
Cross treaty for the sick and wounded in naval warfare. But nothing 
effectual was accomplished up to the Conference at The Hague. It 
was this Conference that caused the final adoption by (twenty-six) 
powers of the principle whereby the wounded in times of naval war- 
fare shall have the same right to have their person, their life, their 
health and their property respected, as the wounded in case of war- 
fare on land.” 

In view, however, of the total failure of the Conference to act at 
all upon the primal question for which the Emperor of Russia had 
called it into being, and the recommendation for the further study of 
that subject by all the Governments, its other work, being of the minor 
and technical character already indicated, might perhaps have been as 
well accomplished by diplomatic correspondence. ‘The fame of the 
Conference, therefore, must and will safely rest upon the great work 
which it did accomplish by the convention, unanimously agreed upon 
for the peaceful adjustment of international differences, and especially 
because it conveyed to the world the united views of all the assembled 
Nations upon the wisdom and expediency of arbitration as a substi- 
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tute for war, and because of the creation by it of the first interna- 
tional court to carry that principle into effective operation. 

It must be remembered that prior to the meeting of this Conference, 
there had been no general agreement of the Nations, tacit or expressed, 
upon these subjects, and no international law of an expressed and de- 
fined character which regulated them. Nor must it be forgotten that 
the Conference itself was not a congress capable of deciding, by the 
vote of the majority, like a parliament or legislative body, any ques- 
tion that came before it, but simply an assemblage of the representa- 
tives of the Nations enrolled for the purpose of deliberating upon all 
subjects submitted to it, and, so far as they unanimously agreed, of 
establishing rules which should govern the conduct of the Nations con- 
cerned, and that the indirect, as well as the direct, influence of its 
action upon the world’s affairs would be, so far as they did unanimously 
agree, of an important and effective character. — 

Prior to this date, it had been left to the discretion of each Nation, 
or of any two or more nations by agreement, to act at their own risk; 
and the signal merit of the Conference of 1899 is that by unanimous 
consent, it laid down rules for the conduct of all the Nations compos- 
ing it, thereby declaring their common will, and that it established an 
international court which should act by their united authority, and un- 
der a form of procedure to be followed, unless modified by special 
agreement of the parties. 

Preliminarily, the signatory Powers did expressly agree to use their 
best efforts to insure the pacific settlement of international differences, 
and in case of serious disagreement or conflict, before an appeal to 
arms, they agreed to have recourse, as far as circumstances allowed, 
to the good offices and mediation of one or more friendly powers. 

They also agreed that, independently of this recourse, the signatory 
Powers considered it useful that one or more powers, strangers to the 
dispute, should of their own initiative and as far as circumstances 
would allow, offer their good offices or mediation to the states at vari- 
ance. 

It was also agreed that good offices and mediation, whether offered 
at the request of the parties at variance, or upon the initiative of pow- 
ers who were strangers to the dispute, should have exclusively the char- 
acter of advice and never have binding force, and that unless otherwise 
agreed, the acceptance of mediation should not have the effect of in- 
terrupting, delaying or hindering measures of preparation for war, and, 
if mediation occurred after the commencement of hostilities, it should 
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cause no interruption to the military operations in progress unless oth- 
erwise agreed. 

An entirely novel and singular recommendation was agreed upon 
for special mediation, by which, in case of serious differences endan- 
gering the peace, the states at variance should each choose another 
power to be its second, as it were, with the object of preventing the 
rupture of pacific relations, and that for the. term of not exceeding 
thirty days, the states in conflict should cease from all direct communi- 
cations upon the subject of the dispute, which is to be regarded as 
having been referred exclusively to the seconds, who shall use their 
best efforts to settle the controversy, and in the case of a definite rup- 
ture of pacific relations, these powers acting as seconds remain charged 
with the joint duty of taking advantage of every opportunity to re- 
store peace. 

It will be observed how gradual and tentative and delicate all these 
agreements and recommendations were, and necessarily so, to secure the 
unanimous vote that was necessary for their adoption. Mediation had 
occurred before in many instances and had averted war, and in one 
case, at any rate, it had been successful after a proposal for arbitra- 
tion had failed. It is stated on the highest authority that “in 1844, 
when war between Spain and Morocco was threatened by reason of 
the frequent raids by the inhabitants of the Rif on the Spanish settle- 
ment of Ceuta, Spain declined arbitration on the ground that her rights 
were too clear for argument. But both she and Morocco subsequently 
accepted joint mediation at the hands of Great Britain and France.” 

In the very spirit, also, of the recommendations made by the Con- 
ference of 1899, was the action of President Roosevelt, in bringing 
together the Russian and Japanese Governments and inducing them 
to appoint representatives to discuss terms of peace, at what appeared 
to be the very height of their terrible warfare. Whether it came 
within his constitutional functions as President has been a subject of 
much discussion, but if it is to be regarded as an exercise of individual 
power, it demonstrates the immense prestige of his name and _ per- 
sonality at that time, and was, in my judgment, one of the most splen- 
did and beneficent acts in his career. If the correspondence which 
passed between him and the contending parties should ever become pub- 
lic, it would, I think, appear that his action was most effective, not only 
in bringing the parties together to discuss the terms of peace, but also 
in reconciling their minds to the terms of settlement actually agreed 
upon, 
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The provision for special mediation, to which I have referred and 
likened to the appointment of seconds by parties mediating a duel un- 
der the old code of honor, was the suggestion of the Secretary of the 
American Delegation, Mr. Frederick W. Holls, who, however, dis- 
avowed the original conception of it, and gave the credit for it to Lord 
Russell of Killowen and previous authorities. This provision has 
been very highly commended, as restraining those personal and na- 
tional passions and prejudices by which a growing controversy is rap- 
idly embittered, and as meeting the difficulty which often occurs in ar- 
bitration of choosing a referee or umpire satisfactory to both parties. 
Mediation will doubtless be often resorted to in the case of future wars 
or threatenings of war, in imitation of the successful example set by 
President Roosevelt, and although it will in all cases be necessarily 
simply advisory and not binding, in the growing trend of public opin- 
ion for the prevention of unnecessary wars, the advice of a first-class 
power friendly to both the contesting or threatening powers will nec- 
essarily have great effect: 

Why Italy, which, with Turkey, was a willing party to the Confer- 
ence of 1899 and to its agreements and recommendations, entered upon 
its predatory and apparently barbarous attack upon Turkey in the in- 
vasion and seizure and formal annexation of Tripoli, without any at- 
tempt at mediation or arbitration, and why it is that the other nations 
of Europe, who were also parties to the Conference and to its agree- 
ments and recommendations, refrained, if they did so, from offering 
good offices or mediation, are questions which at this distance and for 
lack of sufficient information, we are perhaps not able to judge, but 
which the nations themselves will have to answer at the bar of history. 

Certainly, so far as made known by the Foreign Secretary of the 
Italian Government, in his published assignment of grievances, there 
were none which could not have been readily disposed of by arbitra- 
tion, and we are yet to learn of any reasonable justification for this 
one-sided war. “Might makes right” is undoubtedly the motto upon 
which various nations have acted in appropriating different portions of 
the African coast, justifying their conduct by the so-called promotion of 
the cause of civilization, and this was doubtless the example which 
Italy pretended to follow. But the time is coming, and surely not far 
distant, when the public opinion of the nations will cease to uphold or 
justify that rule. Turkey had been active in both of the Hague Con- 
ferences, and had been recognized as an equal power vested with com- 
plete and perfect nationality and equal sovereignty, and entitled to be 
treated as a civilized nation, and not to be classed with African aborig- 
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ines as a fair prey for the spoiler. And certainly, if Turkey had had 
a powerful navy, this last and saddest incident in modern history would 
never have occurred. 

- The avoidance of war and of the terrible war of which the two great- 
est nations of Europe to-day were on the very brink only in August, 
1911, is demonstration to my mind of the mighty pressure of public 
opinion, in favor of the peaceful settlement of international differ- 
ences. It was that decent regard for the opinion of mankind, to which 
nations as well as men are bound to account for their conduct, that led 
one or both of the parties to the difference to make the concessions 
that were necessary to avoid a war, which would have deluged the 
world in blood. The event only shows how necessary it is, with all our 
might, by every possible means, to strengthen this same pressure of 
public opinion. Without knowing all the details, it may well be per- 
mitted to us to inquire, whether there was anything in the disputes in- 
volved in that quarrel, which might not have been disposed of by 
mediation and arbitration. 

The institution by the Conference of Commissions of Inquiry to as- 
certain and report to the respective parties to a war or to a differ- 
ence threatening war, the actual facts where there is a difference of 
opinion on the matter of fact, was a- very important piece of work 
achieved by the Conference, the object being to facilitate the solution 
of the differences by elucidating the facts by means of an impartial 
and conscientious investigation. ‘The plan recommended requires that 
“upon the inquiry, both sides shall be heard; that the powers in dis- 
pute agree to supply the International Commission of Inquiry, as fully 
as they may consider it possible, with all means and facilities neces- 
sary to enable it to arrive at a complete acquaintance and correct un- 
derstanding of the facts in question;” that their report shall be signed 
by all the members of the Commission and “shall be limited to a 
statement of the facts, and shall in no way have the character of an 
arbitral award,” but “leaves the powers in controversy freedom as to 
the effect to be given to such statement.” 

At first blush, the institution of these Commissions of Inquiry would 
not seem to be of very great importance or effect, but, in reality, they 
are signally useful. When such a quarrel breaks out, or is already 
in progress, there immediately arises an acute and violent dispute about 
questions of fact. The ever present and ever vigilant representatives 
of the press of all nations take it up, and are very likely to take sides, 
and to attempt to determine in advance the facts of the case. The par- 
ties too, from their different points of view, may wholly mistake the 
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actual facts of the situation, and in such a condition of things, if the 
facts can be ascertained by persons enjoying the mutual confidence of 
the parties to the dispute, and jointly appointed by them, the quarrel 
may be settled at once and altogether. 

Take the case of the Maine, for instance, the destruction of which, 
by an explosion in the harbor of Havana, in the year 1898 was the oc- 
casion, but not the cause, of our war with Cuba. It is quite possible 
that that war, with all its momentous consequences, might have been 
avoided and peace preserved, if such a Commission of Inquiry, in 
which both parties joined, had been resorted to. 

As it was, each party investigated the facts by itself on one-sided 
evidence, without hearing the other side at all, and, of course, they 
came to directly opposite conclusions. But if, immediately upon the 
happening of the event, a Commission enjoying the mutual confidence 
of the parties, had taken the affair in hand, and ascertained, after hear- 
ing both parties and all the evidence that each could furnish, and had 
reported the actual facts, about which there now seems to be no room 
for dispute, a delay certainly would have been interposed, and time al- 
lowed for thought and for further diplomatic interchange of views. 
Quite possibly large concessions would have been made, which would 
have had the actual result of preventing the war altogether, and win- 
ning for Cuba the independence which Spain seems to have been at 
last ready to grant, rather than resort to the terrible consequences of 
war. 

But there is an actual illustration in a striking historical incident, 
which demonstrates the great utility of these Commissions of Inquiry 
recommended by this very Conference. 

It will be remembered that while the terrible war between Russia 
and Japan was in progress, the Russian fleet, in making its way down 
the North Sea to the ultimate scene of conflict and of its own de- 
struction, came unexpectedly upon a group of English fishing vessels, 
and mistaking them for Japanese craft of war, it fired upon them and 
committed wholly unjustifiable damage and destruction. For the mo- 
ment Great Britain seemed likely to be drawn into the conflict as a 
power seriously aggrieved, without warrant by one of the combatants, 
but Russia and Great, Britain had warmly supported the convention ar- 
rived at by the Conference of 1899 for these Commissions of Inquiry. 
Without much difficulty they agreed upon such a Commission of In- 
quiry and joined not only in appointing its members, but in facilitat- 
ing it by furnishing it with all possible knowledge on either side. The 
result was that in a short time, the Commission ascertained and de- 
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termined the facts, and that the whole fault grew out of the mistake of 
those in command of the Russian fleet. ‘They reported the facts and 
ascertained the damages, which were promptly satisfied by the Gov- 
ernment of Russia. 

It is easy to imagine that similar instances will be constantly occur- 
ring in peace and in war, which can readily be arranged in this way 
without a resort to hostilities. Indeed, it was argued by the friends of 
the measure before the Committee of the Conference that had charge of 
working it out, that these Commissions would in the future probably 
be resorted to with far greater frequency than arbitration itself. As 
was very wisely said by one of its advocates: “For practical pur- 
poses I expect that we shall use the international Commissions d@En- 
quéte nine times for once that we shall use the permanent court of ar- 
bitration in any questions of serious importance. The difficulty of se- 
curing an impartial investigation of the dispute is, that when it is most 
needed, the disputants are in the worst possible mood to assent to it. 
They are distrustful, angry, and inclined to believe the worst of every- 
body and everything: to ask disputants in such a temper to agree to 
refer their dispute to an international court of investigation is to se- 
cure an almost certain refusal if you ask them at the same time to bind 
themselves to accept whatever the court or commission may decide.” 

And it was therefore very wisely provided that the report of the 
Commission should be regarded as advisory and not binding upon either 
party. But a report of disinterested parties mutually selected making 
the facts clear, is very certain to have great weight in putting a stop 
to the quarrel, as was proved in the case of Great Britain and Russia. 

And now we come to what is confessedly the greatest achievement 
of this First Conference at The Hague, distinguishing it from all pre- 
vious and subsequent conferences, namely, the actual establishment by 
the unanimous consent and approval of all the Nations engaged of a 
permanent International Court of Arbitration, to which all the signa- 
tory Powers might and probably would resort for a settlement of their 
differences which could not be adjusted by diplomatic negotiations, 
and were not of a character justifying or compelling war. 

In approaching the question of the establishment of this Court, 
which had come to be regarded as the most important piece of work 
that the Conference could accomplish, the Nations attending unanimous- 
ly committed themselves.to certain articles of agreement on the gen- 
eral subject of arbitral justice, which were of great significance, as, 
for instance, that international arbitration has for its object the de- 
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termination of controversies between states by judges of their own 
choice upon the basis of respect for law. 

Everybody knows that from time immemorial, arbitrations have not 
been particularly celebrated for respect for law or for proceedings up- 
on the basis of such respect, but have been generally the vehicles of 
compromise and division of the matter in dispute between the parties 
on some arbitrary basis. But here, for the first time, it was unani- 
mously agreed that respect for law must be fundamental in all inter- 
national arbitration. 

Again, it was declared that in questions of a judicial character and 
especially in questions regarding the interpretation or application of 
international treaties or conventions, arbitration is recognized by the 
signatory Powers as the most efficacious and, at the same time, the most 
equitable method of deciding controversies which have not been settled 
by diplomatic methods. There had never before been any such formal 
and universal utterance as this concurred in by twenty-six Nations. 

War had been, from the beginning, the normal condition of the world, 
interrupted by fitful intervals of peace, but now we are coming in 
sight of the new doctrine,—the American doctrine, as it may well be 
called—that peace is and shall be the normal condition of mankind, 
and that war is only an occasional incident interrupting and disturbing 
it, for now all nations agree that arbitration is the most efficacious and 
equitable method of deciding controversies which have not been capa- 
ble of settlement by diplomatic methods. 

Again, it was declared that the agreement of arbitration implies the 
obligation to submit in good faith to the decision of the arbitral tribunal. 
This agreement, unanimous like the others referred to, put in concrete 
and express form, in a convention solemnly agreed to by all the lead- 
ing nations of the world, what had been before a floating and indefinite 
understanding among men, and finally disposed of the notion that if 
nations went into an arbitration, there was no sanction that made the 
award of the arbitrators binding, much less enforceable. 

Indeed, in regard to the whole work of the Conference, it is still 
occasionally insisted that there is no sanction to the judgments of the 
permanent Court of Arbitration established by it; that there is no in- 
ternational army and navy, no international executive power to compel 
obedience to such decrees. But here we have what may be regarded 
as the common judgment of mankind expressed in the most solemn 
manner in which an international engagement between nations is capa- 
ble of expression, that henceforth, in obedience to the public opinion of 
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all nations, the contending parties shall submit in good faith to the 
decision of the arbitral tribunal. 

The people and the Government of the United States had always 
been in favor of arbitration as a substitute for war, and had long ad- 
vocated the establishment of such a tribunal, and the proposition for 
its creation by the Conference was therefore hailed by their repre- 
sentatives as their chief object in coming to the Conference. It must 
be also admitted that the Government of Great Britain had cordially 
shared this view, and one is not surprised, therefore, to learn that the 
honor of introducing the plan of such a court in the Conference hap- 
pily belongs to the late Lord Pauncefote, who did so much for the 
maintenance of friendly relations between his own country and ours 
during his long term as Ambassador at Washington. 

Russia also proposed a plan and our own Delegation a third plan, 
but these two Powers agreed that the British plan should be the basis 
of the deliberations of the Conference. 

The discussions which resulted in the perfecting of the plan that 
was finally adopted and found its place in the Final Act of the Con- 
ference, were most protracted and able and interesting. At one point, 
however, the whole scheme came near being shipwrecked, when the 
leading representative of Germany took the floor and opposed the whole 
idea of a permanent tribunal, as one to which Germany could never 
consent. His Government, he said, regarded it as an innovation of a 
most radical character, and while it was a most generous project, it 
could not be realized without bearing with it great risks and even great 
dangers, which it was simple prudence to recognize, and that, in the 
opinion of his Government, the plan for a permanent international 
tribunal was at least premature. “Not yet, not yet,” I think it may 
well be said, has been the general attitude of Germany on all such 
questions, 

When the German objections against a Permanent Court of Arbi- 
tration in any form had brought the discussion to a halt, time was al- 
lowed for Professor Zorn, the distinguished delegate who had main- 
tained the discussion for Germany, to go to Berlin and lay the whole 
matter before the Foreign Office, then under the direction of von Bu- 
low, as Secretary of State and afterwards Imperial Chancellor, who 
seems to have been an ardent friend of arbitration. At any rate, the 
objection of Germany was waived upon what seems to have been an 
understanding that any effort to make the resort to arbitration or to 
the permanent court obligatory would not be insisted upon, and from 
the time of the return of Professor Zorn to The Hague with this re- 
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sult of his mission, Germany took a cordial and active part in the dis- 
cussion, and voted with the rest for the establishment of the Court. 

It is always necessary, in considering the work of this Conference, 
to remember the absolute necessity controlling it at every moment, in 
order to attain the end of absolute unanimity, to weigh every word 
in every article proposed, in order to meet any objection that might 
be interposed from any quarter, and that this was the first attempt 
at the establishment of such a tribunal. In view of these difficulties, 
the result obtained was a marvelous success, as it led the way for great 
and constant advances in the future, and pointed out the road in which 
future conferences, as well as future diplomacy, should follow. 

It was only on the 26th of May that Lord Pauncefote presented his 
proposition, and on the 29th of July the Conference ended by the for- 
mal signing of the Final Act, by which the Court was established. 

Although entitled “The Permanent Court of Arbitration,” it was 
permanent only in one sense, and that was in the composition of the 
jurists, from the list of whom the arbitrators or judges who were to 
act in each case as it arose should be selected by the parties. There 
was also established a Permanent International Bureau at The Hague 
to serve as the record office for the Court, be the medium of all com- 
munications relating to it, and have the custody of its archives and the 
conduct of all administrative business. Each of the signatory Powers 
was to select, and they did select, not more than four persons of rec- 
ognized competence in questions of international law, enjoying the 
highest moral reputation and disposed to accept the duties of arbitra- 
tors. The persons thus selected were enrolled as members of the 
Court, and appointed for a term of six years, to be succeeded by other 
appointments in case of death or resignation. The jurisdiction of this 
Court was declared to extend to all cases of arbitration, unless there 
should be an agreement between the parties for the establishment of a 
special tribunal. The sessions were to be held at The Hague; in case 
of necessity, the place of session might be changed by the Court only 
with the assent of the parties, elaborate rules of arbitral procedure 
were also agreed upon for proceedings in the Court. 

A permanent Administrative Council was also established to super- 
vise the organization of the Bureau, which should remain under the di- 
rection and control of this Council, to be composed of the diplomatic 
representatives of the signatory Powers accredited to The Hague. 

I have said that the indirect results of the Conference were quite 
as important as the direct results embodied in the Final Act, and Mr. 
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White well sums it up, so far as regards its effect upon the law of na- 
tions, when he says: 

“There is also another gain,—incidental, but of real and permanent 
value; and this is the inevitable development of the law of nations by 
the decisions of such a Court of Arbitration composed of the most 
eminent jurists from all countries. Thus far it has been evolved from 
the writings of scholars often conflicting, from the decisions of na- 
tional courts biased by local patriotism, from the practices of various 
Powers, on land’ and sea, more in obedience to their interests than to 
their sense of justice; but now we may hope for the growth of a great 
body of international law under the best conditions possible, and ever 
more and more in obedience to the great impulse given by Grotius in 
the direction of right reason and mercy.” 

There have already been many resorts by Nations, who found them- 
selves in dispute, ourselves among the foremost, to this Permanent 
Court, whose administration of justice has been most satisfactory, and 
tends directly in the direction of the evolution of true international law, 
as prophesied by Mr. White. But there is another indirect result of 
the establishment of the Court accompanied, as it was, by the common 
agreement of all the Nations concerned in creating it, that arbitration 
was the best and most expedient method of deciding international con- 
troversies. "The result has been that since the adjournment of the 
Conference, arbitrations and treaties of arbitration, almost without 
number, have occurred between different Nations who were parties to 
it, and there has been an almost universal concensus of opinion, not 
only among jurists and statesmen, but among intelligent men of all 
countries, that arbitration should be resorted to before a resort to fosxce 
is tried. 

More than one hundred and forty-four standing arbitration treaties 
have been concluded since the First Hague Conference. Besides these, 
there have been concluded within recent years a large number of con- 
ventions, which, although they have not for their direct object the as- 
suring of peace, yet tend very strongly to contract the area of possible 
difficulties. An illustration of conventions of this character is to be 
found in the Postal Union, of which type there are already more than 
forty-five in existence. In addition to the standing arbitration treaties 
and the conventions similar in character to the Postal Union, there 
have been, in the course of the century before the First Hague Confer- 
ence and since its adjournment, hundreds of arbitrations between dif- 
ferent nations for the peaceful settlement of disputes. 

If we look back upon the practical progress made by the Peace move- 
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ment during the twenty-five years ending with the Conference of 1899, 
we find that an astonishing change has taken place in the attitude of 
public men, as well as private citizens, throughout the world on the 
subject. Twenty years ago the Peace movement and its advocates were 
held in very light esteem, and were more frequently the object of ridi- 
cule than of any serious consideration, but they have certainly had a 
substantial effect upon public opinion, which, in the end, must govern 
all the great transactions of the world. We may safely compare its 
progress with that of other great moral reforms which have at first 
been received with contempt, but which in time have mastered the na- 
tional conscience, and, if I may say so, the international conscience as 
well. 

It was in 1789 that Wilberforce made his admirable speech in the 
House of Commons, introducing resolutions which were intended as a 
basis for the future abolition of the slave trade, that in 1807, was 
put an end to, so far as the British dominions were concerned. ‘The 
Constitution of the United States had recognized and permitted this 
horrible traffic until January, 1808. At the Congress of Vienna, in 
1814, the principle was acknowledged that the slave trade should be 
abolished as soon as possible, but it was left for separate negotiation 
between the Powers as to the limit of time within which this should 
take place. By the treaty of Ghent in 1814, the United States and 
England mutually, bound themselves to do all in their power to ex- 
tinguish the traffic, and by the Ashburton treaty in 1842, Great Bri- 
tain and the United States actually made provision for the joint main- 
tenance of squadrons on the west coast of Africa for its suppression, 
each Nation to maintain a squadron of at least eighty guns for that 
purpose, and the two Governments agreed to unite in an effort to per- 
suade other Powers to close all slave markets within their territories. 

Thus, in the short space of fifty years, that great moral reform, 
sustained by the universal public conscience, was brought about and 
the infamous traffic, which, at the beginning of that period, had been 
generally tolerated, was pronounced, by the common judgment of the 
world, in law, as it always had been in fact, a crime of the first mag- 
nitude. 

So, as to domestic slavery, the life of a single man, William Lloyd 
Garrison, who died at the age of seventy-four, was long enough to 
bring about its complete and final abolition in the United States. It 
was not until January, 1831, that he started, without a dollar of capital 
and without a single subscriber, the publication of “The Liberator,” 
bearing the motto: ‘Our country is the world; our countrymen are 
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mankind.” Amid the almost universal execration which was showered 
upon him in the North as well as the South, he persisted in his de- 
mand for immediate emancipation. Even in Boston in 1835, he was 
dragged by the mob through the streets with a rope around his body, 
his life being saved with great difficulty by lodging him in jail. Only 
twenty-eight years later, President Lincoln issued his proclamation of 
emancipation, which is universally regarded as the greatest act in his 
wonderful career. 

Now, everybody knows that war, for the settlement of international 
disputes which might be composed by arbitration, is as barbarous and’ 
cruel and wicked as the slave trade and slavery ever were, and, like 
them, it presses with the severest hardships upon the lowest ranks 
of the community, for, in every great war, it is the poor and the la- 
boring classes that suffer most from its burdens and oppressions, and 
even in peace the crushing expense of the armies and navies falls most 
heavily upon them. 

Thus, it seems to me that there is every reason for encouragement in 
the progress made for the prevention and abolition of war as measures 
essential to our complete civilization. We do not delude ourselves 
with the idea that there will be no more wars, or that talking or con- 
ferring or arbitrating will put an end to them. Righteous and neces- 
sary wars there may yet be, but only righteous and necessary on one 
side, like our own struggle for Independence in 1776, and the life 
and death contest of 1861 for the preservation of the Union and the 
extirpation of Slavery. 

But the work for Peace is going on well, the conscience of the world 
is thoroughly aroused and determined, and perhaps thousands now liv- 
ing will.see the day when war, as a means of settling international dis- 
putes, will be as generally condemned as the duel and slavery and the 
slave trade are to-day. Perhaps this also is another dream! But 


who can tell? 
“Blind unbelief is sure to err, 
And scan His work in vain. 
God is his own interpreter 
And He will make it plain.” 


THE SECOND HAGUE CONFERENCE 


Scarcely had the ink dried on the pens of the delegates who signed 
the Final Act of the Conference of 1899, when the terrible war broke 
out between Great Britain and the Transvaal, which latter country had 
not been admitted to the Conference. We may not discuss here the 
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merits of that protracted and destructive conflict, which ended, so far 
as can now be discerned, in the accomplishment by Great Britain of 
the object of the war,—the establishment of her complete supremacy in 
South Africa. 

Many things have since happened in that direction which may throw 
doubts upon the permanence of British supremacy there. It is true 
that on the lst of September, 1900, the Transvaal was annexed to the 
British Empire and the Boers forced to accept British sovereignty ; 
new letters patent instituting self-government in the Transvaal were 
issued on the 12th of September, 1906, in pursuance of a wise policy on 
the part of Great Britain. But history is not made in a day or a dec-. 
ade. The union of the South African Republics, a federation of prac- 
tically free states under the sovereignty of Great Britain, appears to be 
working most satisfactorily to both sides, but it appears inevitable 
that, as time goes on, the predominance of the Dutch element in South 
Africa will become more and more marked and powerful, and, in view 
of the established policy of Great Britain not to attempt to hold her 
colonies by force against their will, the time may come when the South 
African Republics, like our American colonies, may set up for them- 
selves and declare their independence. At any rate, permanent peace 
seems, for the present, established in that quarter of the world. 

But the still more terrible war in 1904, between Russia and Japan, 
which seems, in its outcome, to have had for its ultimate result, if not 
for its original object, the division of a great province of China be- 
tween those two powers, was even a more serious disappointment to 
the friends of peace throughout the world than the Transvaal war had 
been. 

These two nations had been members of the First Hague Confer- 
ence, and were fully committed to its peaceful policies of mediation and 
arbitration as a means of settling international disputes, beyond the 
power of diplomacy to adjust. But nevertheless, the exhausting and 
destructive progress of the conflict, which at last brought both par- 
ties, in a state of exhaustion and in despair of settling their dispute 
by war, to the treaty of peace at Portsmouth, had demonstrated the 
truth of the prophecies of the Czar Nicholas II himself in his famous 
rescript of August 24, 1898, as to the fatal effects of great and grow- 
ing armaments upon the nations who indulged in them. 

The treaty of Portsmouth was signed on the 5th of September, 1905, 
and although it did provide for the evacuation of Manchuria by the 
contracting parties, and for the restoration entirely and completely to 
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China of her exclusive administration of all portions of Manchuria 
then in the occupation or under the control of Japanese or Russian 
troops, except the leased territory, and although Japan and Russia en- 
gaged reciprocally not to obstruct any general measures common to all 
countries which China might take for the development of the com- 
merce and industry of Manchuria, these promises were not self-execut- 
ing, and since that day China seems to have had a very subordinate in- 
fluence in that district, which was the seat of the conflict. 

It will be remembered that the First Peace Conference had assumed 
the certainty of another Conference in the not distant future, and had 
referred to such a future Conference some of the most important 
questions, including the limitation of armaments, and the immunity of 
private property on the high seas, the rights and duties of neutrals, 
and the bombardments of ports, towns and villages by a naval force, 
but had not conferred upon any power the exclusive duty of calling 
such a Conference. 

Accordingly, in October, 1904, by direction of President Roosevelt, 
who was ifspired by the appeal of the Inter-Parliamentary Union held 
in St. Louis at the centennial celebration of the Louisiana Purchase, 
the Secretary of State, the late John Hay, addressed a circular note 
dated October 21, 1904, to all signatory Powers of 1899, suggesting 
the calling of the Second Conference at an early day. The President’s 
overture was favorably received, but the reply of Russia deferred the 
participation of that Governmient until the cessation of hostilities in 
the far East, while Japan made the reservation that no action should 
be taken by the Conference relative to the war. 

The war having happily ended, the Emperor of Russia, as the initi- 
ator of the First Conference, conveyed to the President the suggestion 
that Russia was ready to assume the responsibility of summoning the 
Second Conference, to. which suggestion the President, in the true 
spirit of chivalry yielded. 

In one respect, this courteous concession was unfortunate, because it 
resulted in continuing, through the Second Conference, the predomi- 
nant influence which had naturally been conceded to Russia in the First. 
A true World’s Conference ought not to be under the control or even 
the leadership of any one nation, but should reflect the common spirit 
of at least the principal nations of the world. 

Through the sagacity and tact of Secretary Root, all the nations of 
Central and South America were included in the call for the Second 
Conference, instead of only the United States and Mexico, as: had been 
before, and thus the Second Conference, consisting of the delegates 
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from forty-four independent nations, instead of twenty-six, was in 
reality the first World’s Conference that had ever been held. 

The letter of instructions of Secretary Root to us who were en- 
trusted with the representation of the nation at this Conference, is 
one of the most remarkable state papers that has ever been issued, 
remarkable alike for its lofty spirit of patriotism and for its noble 
views of the spirit which should actuate all nations coming to such a 
conference. “In the discussion upon every question,’ he wrote, “it is 
important to remember that the object of the Conference is agree- 
ment, and not compulsion. If such conferences are to be made occa- 
sions for trying to force nations into positions which they consider 
against their interests, the powers cannot be expected to send repre- 
sentatives to them. It is important, also, that the agreements reached 
shall be genuine and not reluctant. Otherwise they will inevitably fail 
to receive approval when submitted for the ratification of the powers 
represented. Comparison of views and frank and considerate expla- 
nation and discussion may )frequently resolve doubts, obviate difficul- 
ties, and lead to real agreement upon matters which at the outset have 
appeared insurmountable. It is not’ wise, however, to carry this pro- 
cess to the point of irritation. After reasonable discussion, if no 
agreement is reached, it is better to lay the subject aside, or refer it to 
some future conference in the hope that intermediate consideration 
may dispose of the objections.” 

“The immediate results of such a conference must always be limited 
to a small part of the field which the more sanguine have hoped to see 
covered; but each successive conference will make the positions reached 
in the preceding conference its point of departure, and will bring to the 
consideration of further advances towards international agreement, 
opinions affected by the acceptance and application of the previous agree- 
ments. Each conference will inevitably make further progress and, 
by successive steps, results may be accomplished which have formerly 
appeared impossible.” 

“You should keep always in mind,” he further says, “the promotion 
of this continuous process through which the progressive development 
of international justice and peace may be carried on; and you should 
regard the work of the Second Conference, not merely with reference 
to the definite results to be reached in that Conference, but also with 
reference to the foundations which may be laid for further results in 
future conferences. It may well be that among the most valuable sery- 
ices rendered to civilization by this Second Conference will be found 
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the progress made in matters upon which the delegates reached no defi- 
nite agreement.” 

It was in this spirit that we went to The Hague and pressed upon © 
the attention of our colleagues from the other forty-three nations the 
highly constructive and advanced measures which we were instructed 
to propose. And it will be found, I think, that the results of our labors, 
indirect as well as direct, measured by the criterion laid down by Mr. 
Root, will prove to have been of very great value. 

As before, the organization of the Conference was practically in 
the hands of Russia. Her First Delegate was made President of the 
Conference and it was he who, after consulting with the representa- 
tives of other nations, appointed the presidents of the several Com- 
missions among which the business of the Conference was distributed, 
and it was he, a skilled and experienced diplomatist, who, as President 
of the Conference, was authorized to appear and take part in the pro- 
ceedings of any committee or sub-committee, and who, on all critical 
and important occasions, availed himself of that privilege. Besides 
this, as before, the State of Montenegro made the delegates of Russia 
its own, and thus Russia had two votes on every question that came 
up, instead of the one of every other nation. 

The composition of the Conference was very remarkable. It em- 
braced some twenty-five of the members of the First Conference, who 
thus were thoroughly conversant with its history, and included many 
distinguished jurists from other nations, who greatly contributed to 
its composite force and influence, among whom the different states of 
South America made valuable contributions. 

The Conference met at The Hague on the 15th of June, 1907, and 
continued in session, almost without intermission, until the 18th of Oc- 
tober, when the Final Act was ready for signature. 

As our numbers were too large to find convenient accommodation 
in the classical “House in the Woods” where the First Conference was 
held, our sessions took place in The Binnenhof, in the celebrated Hall 
of the Knights, where we found ample room. ‘The Binnenhof was 
built in the 13th century by William the Second, Count of Holland, 
King of the Romans, and is at present used by the States General in 
joint session. 

For some mysterious reason which I cannot explain, but which prob- 
ably grew out of the then very recent political upheaval in Great Bri- 
tain, by which the party that had been in power during the First Con- 
ference had become his Majesty’s opposition, consisting of a power- 
less minority, the English press, particularly the conservative press, 
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was. very much disinclined to favor the work of the Conference. The 
London Times, which continued at that time to be the great organ of 
British public opinion, especially on foreign affairs, was especially hos- 
tile to the whole performance, constantly uttering severe criticisms up- 
on what was done or not done, and finally openly setting us down as 
largely composed of a group of second-class diplomatists, who were 
trying to see how we could best dupe each other. ‘To take its own 
words, on the 7th of October, it said: 

“They, the members, have negotiated and compromised and tried to 
dupe each other and resorted to all the little tricks and devices of sec- 
ond-class diplomacy ;” and, again, on the 19th of October, at the close 
of our deliberations, it said, in plain English: 

“The Conference was a sham and has brought forth a progeny of 
shams, because it was founded on a sham. We do not believe that any 
progress whatever in the cause of peace, or in the mitigation of the 
evils of war, can be accomplished by a repetition of the strange and 
humiliating performance which has just ended.” 

But, in truth, the Conference was composed of as able and earnest a 
body of public men as ever had assembled for any similar purpose. 
Its deliberations were conducted in the spirit of true conciliation, with 
uniform dignity, and without resort to any of the low arts suggested 
by the Times. 

The work which it accomplished was of the greatest utility for the 
advancement of the cause of arbitration and peace, and the value of 
that work, like that of the First Conference, has, in the lapse of years, 
come to be regarded as greater and greater, in the estimation of all 
those who believe that some better means than war can be found for 
the settlement of international disputes. So that the comments of the 
‘London Times may be regarded as one of those flagrant political libels, 
of which even the greatest newspapers are sometimes guilty. 

Not only were the Great Powers so-called well represented, but the 
small powers were represented in many cases by very able and interest- 
ing men. It met at a moment of profound and universal peace which 
was a good augury for its work, and it was the first time in the history 
of the world that there had been a conference of all the civilized nations 
that composed it. One would have expected, in such an assembly, 
gathered from all parts of the earth, composed of all nations with their 
various grades of civilization, to find more or less rough customers, 
but in truth it was not so. FEiven the smallest nations were represented 
by cultivated, educated, able men, who took their fair share in the 
earnest work of the Conference. , 
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The development of international law only proceeds step by step 
very gradually. It has taken several hundred years to bring it to its 
present imperfect and really undeveloped condition, and it will prob- 
ably take a good many more conferences, and perhaps a hundred years 
more, before a body of international law is developed, to which all the 
nations of the earth will give their assent. - 

But the only just way to measure the work that was done, is, as it 
seems to me, in regard to each question, to consider the position in 
which it stood when the Conference came together and the position 
which it occupied when the work of the Conference was finished. 
Measured by that standard, I do not hesitate to say that on several very 
important questions, there were advances made, and substantial progress 
which is not to be undone, and which will, by and by, secure for each of 
the propositions which were advocated, whether they were finally 
adopted or not, an assured place in future history. 

To show this, I can do no better than to take up, one by one, the 
projects that were considered, those that were adopted, and three or 
four of those that were left for future and further consideration by 
the nations, either by diplomatic interchange of views or by future 
conference, the latter being of equal importance with the former, be- 
cause, as Mr. Root well said, in the extract from his instructions al- 
ready quoted, no single Conference can be expected to settle every 
question brought before it, but the discussion and the action taken may 
open the way for future conferences or diplomatic negotiations, to car- 
ry to a still further advance and perhaps finally to complete the work. 

One most interesting proposition that was adopted, without a dis- 
senting voice, after long discussion and deliberation, was worth all the 
trouble and cost of the Conference. I mean the American proposition 
which resulted in the convention by which the contracting powers agree 
not to have recourse to arméd force for the recovery of contract debts 
claimed from the government of one country by the government of 
another country as being due to its nationals, but that this agreement 
is not applicable when the debtor state refuses or neglects to. reply to 
an offer of arbitration, or, after accepting the offer of arbitration, 
prevents any compromise from being agreed upon, or, after the arbi- 
tration, fails to submit to the award. 

Here was a final treaty, by which the nations bound themselves, each 
to the other-and to all the world, not to resort to force for the collec- 
tion of contract debts due from one nation to the citizens of another 
nation, without first exhausting the resources of arbitration. Prior 
to this time, it had been deemed permissible, in international law, where 
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one nation espoused the claims of its citizens against a debtor nation, 
to resort to force if the claims, after the exhaustion of diplomatic ef- 
forts, were disavowed or repudiated, or even if only there was a re- 
fusal from inability to pay. Bombardments, seizure of revenues and 
occupation of territory had been employed to compel payment,—a most 
harsh and severe method of collection, which constantly imperiled the 
peace of the world. It will also be noted that although this was an 
American project, inspired, no doubt, by the desire to protect the weak- 
er states of Central and South America, there is no specific reference 
to them or to any particular country in the convention as adopted. It 
can equally avail for the protection of every nation, great or small, but 
particularly of the smaller nations who are more often in the predica- 
ment of inability to respond promptly to their obligations to the citizens 
of other nations for money loaned or advanced. 

Here was a case, and perhaps the first case on record, of a form of 
compulsory arbitration, agreed to by all the nations of the earth ex- 
cept five, who abstained from voting. The five states that abstained 
from voting were Belgium, Roumania, Sweden, Switzerland and Vene- 
zuela. Venezuela, which had given the world more trouble in this 
matter than all other states combined, was willing to accept the benefit 
of the renunciation of force provided by the first article of the con- 
vention, but was unwilling to bind itself to arbitrate, and as the vote 
was taken upon the whole article, it refused to sign the convention. 

Certainly this convention did greatly advance the cause of arbitra- 
tion, and actually committed the Nations of the world to resort to it 
before attempting force. The question had been a very serious source 
of controversy for many years. Sometimes nations had almost come 
to blows, and very bitter feelings had been excited by a resort to force 
by creditor nations, even in the case of inability to pay, and the first 
creditor nation that grabbed the customs or territory or other resources 
of a debtor nation, was deemed to have the preference in any solu- 
tion or settlement that might ensue. 

The proposition, it will be observed, as adopted, has no special or 
express bearing upon our Monroe Doctrine, but it is an approach to 
and recognition by the Nations of the law of “hands off” as to weak 
nations on the part of strong ones, until they have had a chance for 
the intervention of arbitration. The contrary rule had been the most 
threatening form of assault upon the Monroe Doctrine which had there- 
tofore taken place. 

The Monroe Doctrine is our peculiar, favored doctrine, that there 
shall be no occupation of American soil by foreign nations and no at- 
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tempt on their part to extend their system to any portion of this hem- 
isphere. But it has never been assented to, that I know of, in a definite 
way, as by treaty, by any of the nations, great or small. It is treated» 
with very great politeness, and more and more so as we advance in 
strength, and many wise jurists are of the opinion that its mainte- 
nance in the future, especially after the Panama Canal shall have been 
opened, will depend wholly upon the strength of our arms to maintain 
and enforce it. For one, I am decidedly of that opinion, and ardent 
as is my advocacy of peace, I believe that it would be the height of 
folly for us to expect to maintain peace without the maintenance of an 
adequate navy, ready and able, in any emergency, to resist any at- 
tack upon our cherished national doctrine. 

President Roosevelt very justly said that the Monroe Doctrine will 
keep good as long as we are strong enough to make it good, and Presi- 
dent Taft is wisely urging the steady increase in the number of our 
battleships, with the necessities of the immediate future in view. As 
our power grows and our navy grows, the Doctrine will be treated with 
greater politeness and deference by foreign nations, who, although they 
may not formally agree to it, will not disregard it. 

I remember that even as long ago as when Lord Salisbury was Prime 
Minister and Foreign Secretary, he spoke of it with the greatest re- 
spect, and the representatives of other governments will regard it in like 
manner if only we do our duty, and manifest our power to maintain it. 

It tends very much, of course, to keep the peace of the world, that 
in this proposition that I have now referred to, we have all the nations. 
agreeing, by treaty, that in the case of contractual debts, claimed to be 
due by one nation to the citizens of another, force shall not be resorted 
to until arbitration has been tried, and that certainly was a great step 
forward towards the establishment of a fixed and universal rule of 
international law on a most important subject, and in itself is an im- 
portant barrier in the defense of the Monroe Doctrine. 

Our success under this head is mainly—and I might say almost ex- 
clusively—due to the earnestness, tact and skill of General Horace 
Porter, my fellow-ambassador and delegate at the Conference, to 
whom its conduct was committed by the Secretary of State with the 
full concurrence of the entire delegation. From the moment of its in- 
troduction until its final adoption, General Porter, by night and by day, 
in season and out of season, in public and in private, devoted his entire 
energies to carrying this important measure. It was a work of the 
greatest difficulty and delicacy, because it ran counter to the settled con- 
victions and practices of many of the nations, and to the general ob- 
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jections to obligatory arbitration in any form, and also because the 
friends of the principle of the measure were much divided in their 
views. ‘To reconcile these differences required all the ability of a 
most experienced diplomatist, and as every word in the convention, as 
finally adopted, was subjected to close criticism before the actual 
phraseology finally arrived at could be adopted, the wonder is that he 
was able to succeed at all. 

This is one great and direct step forward, which I claim has resulted 
from the work of the Second Conference, in spite of all the efforts of 
its critics to belittle it. _ 

Another and still more important one was the establishment of an 
International Court of Appeal in Prize Causes. "This was another 
great measure which received the assent of the delegates of thirty- 
seven nations. Six nations abstained from voting and only one na- 
tion, Brazil, voted against it. This assent was subject, of course, to 
the ratification of the nations they represented. This question had 
been one of long standing dispute and controversy. When war broke 
out, it had always been the practice for each of the combatants to es- 
tablish or resort to national prize courts of its own, which necessarily 
passed upon the validity of every capture made by its forces and 
brought in for adjudication. According to the weakness of human 
nature, from which even courts are not exempt, it generally happened 
that the validity of the capture, being adjudged only by one side, was 
sustained by the national court, and this was final, so far as the law 
controlled.. If the decision involved the disposition of a vast amount 
of property, or was one which seemed to violate the rules of natural 
justice and equity, diplomacy went to work to obtain reparation for the 
neutral, whose property had been thus summarily disposed of. And 
sometimes, but only rarely, joint commissions appointed by the two na- 
tions had reversed the judgment of condemnation by the national court 
of the belligerent, but the latter was not bound to join in such a com- 
mission. ‘The desideratum was to create a tribunal of international 
sanction, which should, in an independent spirit, unbiased by the na- 
tional interests and passions of the contending parties, finally adjudge 
the case on the general principles of international law and in the light 
of established rules of justice and equity. 

This was one of the most interesting subjects brought before us, 
and if our action upon it shall be ratified by the governments whose 
delegates voted for it, which is altogether probable, the result will be 
that we shall have, for the first time in history, an international court, 
before which the aggrieved party can bring its adversary compulsorily 
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for the final settlement of a certain class of disputed questions be- 
tween them. The project was brought forward simultaneously by 
Germany and Great Britain, whose representatives were both very 
~ zealous for its accomplishment, but evidently from different motives and 
from opposite points of view. Great Britain, with her mighty navy 
riding on all the oceans, upon the outbreak of a war, might seize and 
condemn neutral property, and Germany, with its much smaller navy 
at that time, might find itself in the position of a neutral power whose 
property was seized by one or the other of the contestants. 

We gave our general assent to the proposition at the outset, and 
waited to hear what would result from the differences that manifestly 
existed between the two nations that had brought the project for- 
ward. They both agreed that there ought to be an appeal from the 
ptize adjudication of national courts, to an international tribunal of 
final authority, which should substitute the rules of international law 
or the general principles of justice for the selfish adjudication of the 
national courts, by whose decisions the owners of neutral property had 
suffered much from belligerents engaged in hot and active conflict, in 
which the neutral had no interest. I think that no nation at one time 
suffered more seriously than we did from this unhappy condition of 
the law as to neutral property. Nobody can ever forget the terrible 
depredations which were committed upon neutral commerce in the 
early part of the last century, when war existed between Great Britain 
and France, and we were the victims of very serious spoliation by 
the capture, by both sides, of our innocent and unoffending neutral 
ships and cargoes. Expecting, as we did, that the United States, in 
the future, as in the past, in the contests of nations, would generally 
be neutral, we advocated the Court from that point of view. 

It appeared manifest from the outset that there were very serious 
differences between the German and the English delegations in their 
efforts to agree upon the scheme for the establishment of the Court 
which they both desired in principle. These differences reached, at 
one time, an impasse which threatened to defeat the measure alto- 
gether, as Sir Edward Fry, the chief delegate of Great Britain, an- 
nounced that he could make no further argument; that argument on 
the part of Great Britain had done all that it could, and that there were 
three or four serious points between them unsettled. 

It was at this point that our delegation was able, in the spirit of 
harmony and conciliation, to intervene successfully and save the meas- 
ure from final defeat. Great Britain insisted that the court should be 
a permanent one, while Germany wished to have it called into ex- 
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istence at the outbreak of every war and for the purposes of that war 
only. Germany insisted that since an appeal to an international court 
was the object in view, such an appéal should be from the court of 
first instance in the national tribunals. England, priding herself so 
justly upon the great record which Lord Stowell and others of the 
Great Admiralty and Prize Judges of England had made, and which 
had largely settled the law of capture and prize, was very desirous 
that it should be from the court of last resort only. Again, one of 
the contestants was in favor of the appeal being taken not by the 
owner of the captured property, but by the nation to whom such own- 
er belonged, and thus three serious points of difference had arisen be- 
tween them which seemed for the time being incapable of solution, and 
there was still another which involved the composition of the proposed 
Court. England, with that natural instinct for law that the Anglo- 
Saxon races possess, insisted that the judges of the international court 
should all be pure jurists. Germany, on the other hand, ‘stoutly con- 
tended that the court, having to do with purely naval matters, should 
be made up, in part, at any rate, of admirals, they believing that on a 
question of prizes, admirals would be the wisest and the safest judges. 

On the first point of difference we sided with Great Britain and per- 
suaded Germany to yield the matter and to establish the court as a 
permanent court. On the next question, from which national court 
an appeal to the international court should be taken, we suggested 
that it should be from the court not of first instance, but of second 
instance in the national tribunals. This would secure the action of our 
own Supreme Court, which we thought would probably be satisfac- 
tory without an appeal from either side, and would not hazard the 
possibility of what might prove to be very unpopular in America, an 
appeal on any terms or conditions which could dispense with a de- 
cision by the Supreme Court of the United States, and after very close 
and active discussion, our conciliatory proposition was adopted by 
both the contending parties. 

Then, as to whether the owner of the property captured, or his gov- 
ernment, should have the right to appeal, our suggestion was that the 
appeal should be taken by the owner of the property under general 
regulations established by his government, and that middle course was 
adopted by the contestants. 

Finally, as to the composition of the Court, our prejudices, our judg- 
ment, our instructions, were all in favor of the British view, that any 
court which should be created should be a real court, composed of 
jurists learned in the law, and at the same time we recognized the Ger- 
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man prejudice in favor of admirals experienced in naval warfare as 
an element of great utility in the composition of the court. We there- 
fore proposed that although admirals should not be made judges, al- 
though the judges should always be lawyers trained and educated in 
the principles of law and equity, nevertheless, somewhat after the 
fashion of the English Court of Admiralty, which brings in the Trin- 
ity Masters for advice, no case should be decided without a naval rep- 
resentative of each of the contending parties being present to advise 
the court, and although they should occupy seats a little lower than 
the justices, no cases should be decided until the naval representatives 
had been fully heard and their views completely understood and con- 
sidered. On our insistence, the German representatives accepted this 
view, and Germany, Great Britain, the United States and France agreed 
jointly to be sponsors for the measure, and in this form it was adopted 
by the Conference and sent to the Nations for ratification. 

It was well understood that eight great Nations were more interested 
in questions of war and prize than the other nations, and as there were 
forty-four Nations in all, and it was not possible for each to have a 
judge all the time, the matter was adjusted by creating a court of fifteen 
members, of whom nine should be a quorum; the eight Nations which 
were more interested in questions of war and prize than the others 
were each to have one judge all the time; and forming the court for a 
series of twelve years, each of the other Nations, according to the in- 
terest that it would probably have in the business of the court, its 
population, its wealth, its activity, its commerce, was to have a judge 
appointed by. itself, but serving only for a graded number of years, 
from eleven years down to one year, as in the case of Panama. 

And that I consider to be another accomplished fact, another great 
step forward towards the creation of a real international law binding 
upon all Nations, and to the practical advancement of international 
peace. 

As was to be expected, a question arose with our own government 
as to the expediency, if not as to the constitutionality, of allowing an 
appeal to any foreign or international tribunal from any decision of the 
Supreme Court of the United States. This question Mr. Knox has 
very wisely met and adjusted by ratifying, with the reservation that 
the action of the International Prize Court, instead of taking the form 
of a direct appeal from the Supreme Court of the United States, 
should be limited to the determination of a claim for damages for the 
owner of the injured property against the United States or the captor. 
Other nations have also made reservations, England, for instance, 
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withholding her approval until the international maritime law which 
the court would administer should be settled by a conference of the 
maritime nations which she called in London, and which did establish 
definite rules of law. The rules are still a subject of contention be- 
tween the two Houses of Parliament, the bill approving the declara- 
tion of London having been thrown out by the House of Lords, with 
the assurance that it is to be again introduced in the Commons during 
the present session of Parliament. While the subject of ratification cf 
this very important convention is still pending, I think there is no 
doubt that the court will be established at no distant day, and will stand 
as a monument of the advancing progress of civilization and the cause 
of peace. 

But the success of conferences is to be weighed and measured, not 
simply by their direct action, which commands the approval of all the 
Nations, but also, and perhaps even more, by the progress they make 
in questions still left undecided and subject to further action by diplo- 
macy or by future conference. And here we claim for the Second Con- 
ference great distinction, and for the work of our delegation under the 
instructions of Secretary Root, a very leading part in the advocacy of 
all the most constructive and progressive measures that were brought 
forward for consideration. We could not, of course, as in the Parlia- 
ment or Congress, carry questions by force of the majority. That 
would soon put an end to all conferences, which meet, as Franklin said 
in the Federal Convention when they began their discussions, “to con- 
fer and not to contend.” 

And so I wish to speak briefly of three or four other matters that 
were proposed and were not adopted by the Conference, but in which 
great progress was made. 

We went instructed by our Government to maintain, to the best of 
our ability, our old claim for the immunity of private property at sea, 
that is, of private and unoffending property, not contraband, even in 
enemies’ ships at sea in time of war. Franklin had endeavored to have 
this asserted as a substantial clause in the treaty of peace between us 
and Great Britain in 1783, placing private property at sea in the same 
position of immunity as private property on the land; that except in 
cases of contraband, it should not be liable to capture, which was a 
very important move in the direction of saving inoffensive and un- 
offending commerce from spoliation and destruction in case of war, 
and very much for the benefit of the world at large, to make commerce 
free always from interruption by war any further than was absolutely 
necessary. 
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Time and again our government had pressed it during the intervening 
hundred years between Franklin’s death and the meeting of the Con- 
ference. ‘They had proposed it at the First Conference, from which 
it was absolutely excluded, although Dr. White succeeded in putting 
on file a very powerful memorial in support of it, and made a most 
effective address in its behalf. The First Conference would not listen 
to it; they said it was not within the programme, but recommended 
the careful study of it for consideration of the next Conference, where 
it properly came up. We had it inserted, by Franklin himself, in the 
treaty of 1785 with Prussia, and once we had it in a treaty with Italy, 
and several times other nations, imitating that example, when war 
broke out between them, agreed, at the outbreak, that there should 
be such immunity, but no substantial progress had been made in the 
way of its recognition as an international doctrine when our Confer- 
ence met. 

Of course, most of the great nations opposed it. Germany was the 
only one of the great fighting nations that voted affirmatively with us, 
but it was very respectfully considered and fully discussed, and after 
several weeks, in which it came up from time to time, almost two- 
thirds of the nations voting, that is, by a vote of twenty-one to eleven, 
recorded their votes in favor of the establishment of such immunity. 
It was not found possible, however, in the face of great commercial 
nations that opposed it, and which were likely at any time to be en- 
gaged in war, to press it further. Our orders were not to press any- 
thing to the point of irritation, but if we found it impossible to carry 
a matter through at this Conference, to carry it as far as we could 
and then drop it, leaving it for further consideration, in the hope that 
by and by, with the growing sense of international justice, it would 
be accepted by the nations. 

So there it stands for these twenty-one Nations who supported us 
to enter into such an agreement among themselves, or in case of war 
breaking out between any of them, to make a special agreement for 
the immunity, or for action by the next Conference to be held in 1915. 

So there again, very positive progress was made. We stand no 
longer where we did at the beginning of the Conference, nobody as- 
senting to it but ourselves, but twenty other nations of greater or less 
importance pledged to the proposition which would make so strongly. 
for peace and for the limitation of armaments. 

We labored also very earnestly for the establishment of a general 
court of arbitration, of a permanent court, meeting regularly and not 
to be called together for each specific case, as was provided by the 
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First Conference, which had merely established, under the name of a 
Permanent Court, a list of jurors or judges who might be selected by 
any nations that should choose so to do. 

This was a question that interested all the nations alike, and a gen- 
eral agreement was reached first, that there ought to be such a court, 
and whereas, in the First Conference the idea that there could be such 
a court was abandoned as impracticable, and no action was taken be- 
yond what I have already, in my former lecture, described, the Sec- 
ond Conference voted that such a court of arbitration ought to be 
established, and we framed by general consent a scheme for the func- 
tions, the organization and the procedure of the court, to which sub- 
stantially all agreed. 

The failure came when the subject of the method of appointing or 
creating judges of the court was reached. Almost all the larger na- 
tions considered that what had been agreed to in this respect, in the 
creation of the prize court, ought to be adopted, and that there should 
be a similar distribution of judges, according to the interest and busi- 
ness that the several nations would probably bring to the court. Well, 
there we hit upon an obstacle which there was no overcoming. We 
were forty-four, nations assembled. Central and South America con- 
stituted twenty-one nations of all that took part in the Second Con- 
ference, and they claimed and asserted that sovereignty was sovereign- 
ty, and that all nations are absolutely equal, and although they had as- 
sented unanimously, with the exception of Brazil, to the formation of 
the international court of appeal in prize, on the terms I have men- 
tioned, they took a stand on this subject and insisted that there should 
be nothing short of absolute equality in the appointment of judges. 

As there could not be a court of forty-four judges, and as Russia 
and Germany, Great Britain and France and the United States could 
not agree that every nation was as big as every other, as was claimed 
by some of these small nations,—that Panama was in all respects the 
equal of Great Britain, and Luxemburg the equal of Germany,—no 
agreement could be reached. We proposed various schemes, being 
very earnest, in the hope of establishing this court. 

We even declared our willingness to have an election of judges by 
all the nations, each voting for a limited number. We thought we 
could take our chances of being represented in that court, and were 
willing to consent to an election, even though we should be left out, 
because the whole scheme proceeded upon the idea that nobody was 
compelled to come before the proposed court. Any nations preferring 
it could resort to other means of settling their international differences, 
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and especially to the tribunal which is now in existence at The Hague, 
consisting of a list of referees from among whom the parties may se- 
lect judges, two or three or five as they may agree, but not in reality 
a permanent court at all. This new tribunal, if created, was to con- 
tinue to exist by the side of the existing Permanent Court. 

This difference as to the mode of selecting judges could not be set- 
tled by the Conference. It was therefore voted that there ought to be 
such a court; that the scheme that we had established for its powers, 
procedure and organization, its sessions and the general theory of law 
that should be applied to it, was accepted; and it was referred to the 
nations to agree, in the best manner they could, upon the number of 
judges, and the mode of their selection, and that as soon as that was 
done, the court should be established with the constitution that we had 
framed for it. And this also is a proposition which, having advanced 
so far, is likely to be favorably settled by diplomatic intercourse, or 
not later than the meeting of the next Conference. 

Our instructions had also been to press for a general arbitration 
agreement substantially in the form of those arbitration agreements 
which we made with eleven nations in 1904, but which came to an 
unhappy end by a difference between the President and Congress in 
respect of one of the terms of the treaty. Intense interest was taken 
in our proposition for such an agreement by all the nations, and it was 
the one question which became critical, if you believe that any ques- 
tion could be said to be critical, but in respect to which, at any rate, 
there were violent differences of opinion. It was hotly debated from 
the time of its introduction until a few days before the Conference 
came to an end, and finally, by vote of some thirty-two nations to nine, 
it was adopted in committee. We thought that this gave us a right to 
carry it before the Conference in plenary session for final decision, but 
it was intimated that one great nation, if this were done, would break 
up the Conference by its withdrawal. 

We thought that it ought to be presented to the world in the Final 
Act as a doctrine favored by the votes of four nations to one, carried 
to an advanced position which had never been dreamed of. - But, on 
the whole, it was deemed wiser that a somewhat colorless resolution 
should be adopted, to the effect that the Conference approved of the 
general principle of arbitration, and that there were subjects that ought 
always to be referred to arbitration, and leaving it so to the future 
consideration of the nations. We declined to agree to this and ab- 
stained from voting, because we considered it too much of a retreat 
from the advanced position which we had already secured for it in 
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Committee. We claimed that the thirty-two nations who had favored 
it should be permitted to enter into such an agreement between them- 
selves under the egis of the Conference leaving it for the others to 
stay out or come in afterwards, as they pleased, for, from the begin- 
ning, it was premised that no one should be compelled to come into it, 
but each should stay out as long as it pleased. 

Now, if the doctrine of arbitration as a substitute for war is regard- 
ed as of value, have we not here made another very great advance by 
the work of this Conference? At least, I conclude so from the rapid 
and frequent resort to arbitration by all of the nations since that day. 
Even the failure of President Taft to carry through, unamended, his 
favorite treaties of arbitration with Great Britain and France, has not 
discouraged me at all. 

There is no question under the Constitution as to the equal voice of 
the Senate as a part of the treaty-making power. The Senate can never 
be expected, and has no right, to abandon its position that it cannot 
abdicate its constitutional authority, to give or withhold its approval 
and consent from the actual and final agreement which submits to ar- 
bitration a difference with another nation. 

It seemed to me that the Executive made a great mistake in 1904, 
when the Senate insisted upon this power, in withholding the eleven 
treaties as amended by the Senate from further submission to the oth- 
er contracting Powers, and I hope that that mistake will not be re- 
peated in this instance. Any step forward, however slight the gain 
may be, is not to be lost or thrown away, for each step leads always 
to another and further advance. And certain it is that President Taft, 
in this instance, took a step far in advance of any that had been taken 
by the head of any state in the world’s history, in proposing that all 
questions without reservation should be settled by arbitration, rather 
than by a resort to war. And that is the ultimate goal which we hope, 
at some distant day, to reach, when his name will be forever remem- 
bered as its author. 

Another important measure that we were instructed to press and did 
press, with all our might, was in respect to future conferences. We 
had hoped to see established some machinery by which automatic ac- 
tion should take place, and the conference be called without waiting 
for the action of any particular nation. We claimed that its organi- 
zation and procedure should be in its own hands by means of an inter- . 
national executive committee, which should gather the views of the na- 
tions some two or three years beforehand, and form a tentative pro- 
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gramme for submission to the Conference, and that thus the predom- 
inance and control of any particular nation should be avoided. That, 
in a modified form, was finally passed, but with great difficulty and 
after infinite and detailed discussion, which involved almost every 
word of the resolution. 

It is very difficult to get the representatives of forty-four nations 
to agree upon phraseology, as I might illustrate in respect to two single 
words in this last proposition. We proposed at first that there should 
be another Conference held on the, 15th day of June, 1914, seven years 
from the time we came together, and we advocated it strongly upon 
the doctrine that seven years is a magical number, being a period dur- 
ing which each man absolutely changes his structure, and that the men 
who would come to it then, even if they were the same, would be ab- 
solutely new men. This amused the Conference, but did not convince 
them. It was objected that it was too definite to say the 15th day of 
June, 1914. Germany said it did not want it and would not have it 
before 1914, and so its representative proposed that it should be not 
earlier than 1914. Great Britain, anxious for such a meeting, made 
the counter proposition that it should be not later than 1914, and finally 
we proposed to settle the difference between them and make it about 
1914. But when it was brought to the final.test of the unanimous ap- 
proval of all the forty-four First Delegates, even “about”? was con- 
sidered too definite, and so the recommendation was put and carried 
unanimously, as it stands, that another conference should be held at a 
period analogous to that which had elapsed since the last Conference. 

This gives a little idea of the difficulties with which we had to con- 
tend in settling the phraseology of that as of every other important 
resolution. The result was that it stands resolved that two years be- 
fore the date, or the probable date, of the meeting of the next con- 
ference, a preparatory committee—they would not agree to the word 
executive committee—but a preparatory committee, should be appointed 
by international action, which would gather the views of the nations, 
prepare a tentative programme, and recommend a scheme for the or- 
ganization and procedure of the conference. 

But even thus mutilated, I think the adoption of the measure which 
necessitates the calling of a third conference is a very great advance. 
Friends of peace, friends of arbitration may now depend upon it that 
every seven or eight years, there will be a similar conference, and that 
where the last conference left the work unfinished, the new conference 
will take it up. Thus progress from time to time will be steadily made, 
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and the great effort of the nations to avoid war by the establishment 
of arbitration and other peaceful methods will, in the end, be successful. 

We cannot expect to succeed all at once, or to avoid war altogether, 
but great progress is being made, and if I have made a fair state- 
ment of the action of the Second Conference upon the principal ques- 
tions which were brought before it, real advances were made towards 
the desired end, the London Times to the contrary notwithstanding. 

Man is a fighting animal. He has fought his way to his present ad-. 
vanced position, which is the result of the survival of the fittest, but 
I am one of those who believe that by and by, by the general con- 
sensus of the public opinion of the world, he will be generally satis- 
fied that fighting does not pay; that wars and the necessary prepara- 
tion for war are, as the Emperor of Russia said in his first summons, 
a terrible burden, fatal to the prosperity of nations who indulge in 
them, and that wars will become less and less frequent as time goes on. 

The deliberate judgment of Secretary Root upon the work of the 
Conference, I am happy to believe, expresses the general opinion 
of all who are qualified to judge of it. He says: 

“The work of the Second Hague Conference presents the greatest 
advance ever made at any single time toward the reasonable and peace- 
ful regulation of international conduct, unless it be the advance made 
at the Hague Conference of 1899.” 

“The most valuable result of the Conference of 1899 was that it 
made the work of the Conference of 1907 possible. The achieve- 
ments of the Conferences justify the belief that the world has entered 
upon an orderly process, through which, step by step, in successive _ 
conferences, each taking the work of its predecessor as its point of 
departure, there may be continual progress toward making the practice 
of civilized nations conform to their peaceful professions.” 

I ought not to conclude these lectures without a word of apprecia- 
tion of the happy choice made by the Nations, of the place for holding 
the Conferences, and of the more than cordial welcome and lavish hos- 
pitality with which the Delegates were received by the government and 
people of Holland. 

The Hague had long been known as the place where contending 
nations could peacefully settle their differences, and many treaties had 
been negotiated in Holland. The peaceful atmosphere of the ancient 
city and of the country of which it is the ornament, was most favora- 
ble to the work which we had in hand. 

The Dutch are a peculiar and most interesting people. Since the ex- 
pulsion of their Spanish tyrants in the sixteenth century, they have 
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been for the most part quietly devoted to the arts of peace and to the 
cultivation of a prosperous commerce, from which, in the larger cities, 
many have realized liberal fortunes, which they peacefully enjoy, and 
which enable them to exercise a generous hospitality. They seem to 
be one of the most frugal and thrifty peoples on the face of the earth, 
and honesty is the prevailing trait. I often heard it said there that every 
man is bound not only to live within his income, but to save half of it. 
So habituated however are its leading citizens to a generous and royal 
exercise of hospitality, that they lost no occasion to entertain the Dele- 
gates in most delightful ways, sparing no expense to make them feel 
at home in their protracted and laborious residence there. 

Her Majesty, the youthful Queen, received the entire body of dele- 
gates at the royal palace at The Hague on two occasions, and again 
she entertained at dinner the First Delegates of all the Nations at the 
royal palace at Amsterdam, and there most graciously distributed to ° 
them beautifully engraved silver medals struck in honor of the Con- 
ference, and she subsequently presented similar medals to all the other 
Delegates. 

The Dutch Government entertained the whole body of Delegates by 
an excursion to Rotterdam, where we, for the first time, got an idea 
of the maritime and commercial possibilities of Holland. The Burgo- 
master and Council of The Hague gave a most interesting ball at 
Scheveningen, at which the ancient customs and country dances of 
Holland were exquisitely performed, carrying the spectators back to 
an insight of life at The Hague two hundred years before. And the 
_ public officials and leading citizens vied with each other in entertaining 
us to the full extent of our capacity. 

Belgium, on a delightful summer day, extended an invitation to us 
all, with our wives and families, to visit the ancient city of Bruges, 
where, in sight of the beautiful Belfry celebrated by Longfellow, and 
in its quaint old medieval hall of state, we were entertained at luncheon, 
and afterwards witnessed a most artistic and beautiful production of the 
toison dor, which, again, carried us back to a realization of the ancient 
sports of that nation. 

The delegates, among themselves, exchanged civilities not always 
according to their wealth and ability, but ever in the same cordial and 
fraternal spirit, and it will not surprise you to hear that our delega- 
tion, although making the utmost of the modest allowance made to it 
by the State Department for that purpose, was left far in the rear by 
some of the younger South American nations, who seemed to place in 
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the hands of their delegates the means of most rich and brilliant en- 
tertainments. 

The moment of our assembling was most propitious for our work, 
for, at that time, as hardly ever, for centuries before, absolute peace 
prevailed among all the nations of the earth. 


“No war or battle sound 
Was heard the world around,” 


It was a thrilling moment when, as the representatives of all the or- 
ganized and civilized countries,of the world, for the first time in hu- 
man history, we assembled from all quarters of the globe, speaking 
all the languages, personating all the races, religions, creeds and cus- 
toms, to work together for the cause of Peace, and however the re- 
sults of our labors may come to be valued by posterity, they were hon- 
estly, earnestly and conscientiously performed, with the resolute pur- 
pose on all hands to advance the cause of civilization and of peace. 

During the four months that we were together, the universal har- 
mony that prevailed at the outset was never disturbed, however much 
our opinions and arguments conflicted. 

It was toward the close of our deliberations that a single event oc- 
curred, made possible by the unstinted generosity of an American citi- 
zen whose name is indelibly associated with the cause for which we 
stood. I mean the laying of the corner-stone at The Hague of the In- 
ternational Palace of Peace, which by this time is almost completed, as 
a home for the intetnational courts and a shelter for all future con- 
ferences, where, hereafter, it is hoped that the friends of peace may 
gather at stated intervals, from time to time, from all nations, tongues 
and climes, to aid in its promotion. 

‘And so, at last, after the lapse of three centuries, will be realized the 
dream of Grotius, the founder of international law, that all the civilized 
nations of the earth will submit to its dictates, whether in war or in 
peace. 

And now that we are about to celebrate the completion of a cen- 
tury of unbroken peace between ourselves and all the other great na- 
tions of the earth, and are also on the eve of preparing for a Third 
Conference at The Hague, we may join with them in wishing a hearty 
Godspeed to that Conference and to all its successors forever. 
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GEE. TW. ED SRR 


SPEECH AT THE Pustic MEETING CALLED BY THE COMMITTEE OF SEV- 
ENTY, IN Cooper Union, New York, NoveMBeEr 3, 1871, 


STATEMENT 


In 1870, the notorious William Marey Tweed, born in 1823 in New 
York City, successively Alderman, Member of Congress, Supervisor, School 
Commissioner, Deputy Street Commissioner, Commissioner of Public Works, 
and State Senator, was in full control of New York City as leader of Tam- 
many Hall. The City Charter, which went into effect on April 5, 1870, gave 
to him and his Ring the opportunity of looting the City Treasury. The 
Ring consisted of Tweed, who was then Commissioner of Public Works, 
Richard B. Connolly, Comptroller, A. Oakey Hall, Mayor, Judges Barnard, 
Cardozo, and McCunn, of the Supreme Court, and Peter B. Sweeney. 

In January, 1871, the New York Times and Harper’s Weekly, on informa- 
tion given by Ex-Sheriff James O’Brien, began to make disclosures of the 
happenings of the preceding two years. In the autumn, the Times, having 
analyzed the figures during the summer, made announcement of the theit 
by the Ring of many millions of dollars. Interrogated by a reporter con- 
cerning these statements, Tweed made no denial, but asked: “Well, what 
are you going to do about it?’ An answer to this query was given by 
Mr. Choate at a public meeting of citizens in Cooper Union on September 
4, 1871. As Chairman of the Committee on Resolutions he pointed to a 
scroll of paper that he carried and said: “This is what we are going to do 
about it.” He then read twelve resolutions in which the whole situation was 
set forth, the members of the Ring condemned by name, and a plan of action 
proposed. The last resolution provided for an Pxecutive Committee of 
Seventy. Concerning this meeting and the part which he played in it Mr. 
Choate wrote to his wife on September 5: ‘Our meeting last night was a 
success in every way. I had only to read the resolutions which were well 
received, but was somewhat embarrassed by the frequent calls for Choate! 
Choate! from all parts of the house whenever any speaker got through 
and before the next got up. I was surprised to find myself so popular.” 

On November 3, 1871, a mass meeting was held in Cooper Union to hear 
the report of the Committee of Seventy. It was at this meeting, as Chair- 
man of the Subcommittee on Elections, that Mr. Choate made the address 
printed below. 

Judicial proceedings were then brought against Tweed both by the city and 
the state. In 1873, he was found guilty of fraud and sentenced to twelve 
years’ imprisonment, with a fine of $12,550; but the New York Court of 
Appeals subsequently shortened the term to one year. While awaiting trial 
in the “Six Million Dollar” civil suit, he escaped from Ludlow Street Jail, 
on December 4, 1875, fled to Cuba and from there to Spain. Arrested by 
the Spanish authorities and delivered to the United States, he was again 
confined tn Ludlow Street Jail, where he died on April 12, 1878. 


At last, fellow-citizens, for the first time in many years, we can once 
more hold up our heads like men, and declare without any sense of 
shame that we are citizens of the great and glorious City of New York. 
Until within the last three months we exhibited to the world a truly 
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humiliating and disgusting spectacle. A City of a million free in- 
habitants, the metropolis of the Continent in every sense of the word, 
the centre of its wealth, its intelligence and its influence; the seat of 
its commerce, and the starting point from which all its greatest enter- 
prises proceed, had, nevertheless, become by the apathy of its citizens, 
and their absolute desertion of all their civic duties, the victim and 
the prey of a gang of political miscreants whose villanies are without 
a parallel. Every avenue and department of the municipal service 
fairly reeked with corruption. Robbers sat without disguise in the 
chair of the Chief Magistrate, at the head of the Department of Pub- 
lic Works, in the City and County Treasury, in the administration of 
the Central Park, and their hirelings and dependents filled almost every 
office. From these points of power the band of conspirators exercised 
a gross and brutal tyranny over the people of the City, more grinding 
than civilized men had before submitted to. 

Far worse than “taxation without representation,’ which all history 
has declared to be sufficient cause for revolution, it was highway rob- 
bery under the pretense of taxation, with no pretense of representa- 
tion whatever, and before we knew it we had been literally plundered 
of twenty millions of the public money. At last the Press—or, rather, 
to do it justice, a single newspaper—true to its functions as the guardi- 
an of the public liberties, sounded the alarm. ‘The people awoke from 
their long slumber, assembled in haste for mutual protection, and re- 
solved, as the only remedy for the wrongs they had suffered, to take 
their own affairs into their own hands. And now two months of 
vigorous and united action have changed the whole aspect of affairs. 
The general scorn and contempt which rested upon us has, in all quar- 
ters, been changed to sympathy and fraternal encouragement, because 
we have shown a determination to take care of ourselves, and have re- 
solved, at all hazards, and by whatever means may be necessary, peace- 
fully if we can, but if not, then in some other way, to recover our 
mutilated liberties and vindicate our civil rights. It is true that we 
still wear the shackles, and our necks still show a fearful galling from 
the collars they have borne so long. But we no longer wear our fetters 
meekly, and are prepared for the struggle however desperate, that.shall 
cast them off. We no longer kiss the rod of our oppressors, but now 
have snatched it from their grasp, and mean henceforward to give 
blow for blow. We no longer lie still with the bed-clothes over our 
heads, pretending to be asleep, while these burglars are rifling our 
pockets and our safes, but have raised the hue and cry, and joined in 
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full pursuit, and mean not to let go the chase until we have hunted the 
scoundrels down. 

Realizing at last the deadly peril into which the body politic had 
been plunged by your own shameful neglect, and convinced that it 
could only be rescued and restored by the removal of the cause of the 
mischief, and the return of all good citizens to the performance of 
their public duties, you created the Executive Committee of Seventy 
to represent and to guide you in that great enterprise, to search out and 
ascertain the full extent of the mischief that had been done, to recover 
the moneys that had been stolen, to bring to justice the chief criminals, 
to summon to your aid the Legislative and Executive powers of the 
State, to obtain the repeal of the City Charter, to exterminate from 
office the Ring and all its minions, and finally, in the words of your 
resolution of Sept. 4, “To assist, sustain and direct a united effort by 
the citizens of New York, without reference to party, to obtain a good 
government, and honest officers to administer it.’ And it was the ful- 
fillment of this latter duty, so far as it might be accomplished, that was 
intrusted to the Committee on Elections, whose proceedings your Chair- 
man has requested me to report to you. It was obvious at the outset, 
in the conduct of this great movement of reform, that you had no idea 
of confiding your municipal affairs to either of the political parties to 
the exclusion of the other, and that both alike, so far as their past par- 
ticipation in those affairs was concerned, were the objects of your su- 
preme distrust. You had no choice between a corrupt Democrat and 
a corrupt Republican, and were perfectly well aware that the Ring of 
malefactors who had usurped the powers of taxation and government, 
and were enriching themselves without labor at the public cost, was 
composed of political prostitutes from both the party organizations, 
and that they found the real secret of their power in the mutual be- 
trayal of their trusts, and if better chance or greater cunning had given 
to the base men of one party the lion’s share of the spoils, it was only 
the want of opportunity, and not of evil purpose, that had prevented 
their associates of the other party from perpetrating just as great in- 
iquities, and carrying off just as much plunder. 

With a view, therefore, to rally the good men of all parties, and of 
every creed, color and condition to a united effort for an honest Gov- 
ernment, your Committee on Elections was composed of equal num- 
bers of Democrats and Republicans, and they were instructed to for- 
get their politics, to confer with all organizations, parties, societies and 
individuals who might desire to ¢o-operate for the common good, and 
to bring about as nearly as possible a complete union of all citizens up- 


THE TWEED RING 651 


on one reform ticket for all the City and County offices and for the 
Senate and Assembly. With the State tickets it was wisely concluded 
that we had nothing whatever to do, since the question of City reform 
united the support of the honest portion of both the great parties of 
the State. To these directions the Committee on Elections have faith- 
fully adhered. ‘They have preferred none because they were Republi- 
cans, they have rejected none because they were Democrats. They 
have counseled with all, and closed their doors upon none. 

They claim credit for some forbearance, for much patience and an 
unfailing purpose to unite the entire opposition to Tammany, and they 
are happy to announce to you that that purpose has been substantially 
accomplished, and that with some few exceptions, of which I will pres- 
ently speak, a substantial union of the friends of reform will speak 
with one voice and cast a consolidated vote upon election day. It was 
manifest from the first that the movement which you inaugurated at 
your first meeting had aroused a response as hearty as the call was 
loud, that all classes of society were profoundly agitated, and that a 
general determination pervaded the community to drive out the Ring 
and put honest men in their places. But there was a total want of or- 
ganization; there was a countless number of associations, each with a 
distinct head and under a different name. ‘There were all kinds of 
Democrats hailing from all sorts of halls, generally with harmonious 
and musical names, but not very harmonious spirits. There were Apollo 
Hall Democrats and Reform Democrats, German Democrats, Inde- 
pendent Democrats and Union Democrats, Lukewarm Democrats and 
Democrats fiery hot, but none, I believe, professedly cold-water Demo- 
crats. And even the Republicans were divided. We found that the 
Republican Party of this City had what it was pleased to call “Wings” ; 
and although we Republicans when gathered in family council don’t 
allow any criticism from outsiders, yet I, in this union meeting, as a 
Republican from the beginning to the end devoted to its general policy 
and proud of its record, may be permitted to say here that these two 
wings of the Republican Party in this City are the strangest and most 
uncomfortable pair of pinions with which any political bird was ever 
incumbered. ‘They will neither fold together, spread together, nor 
flap together. Each goes in a different direction and on its own hook, 
and is more likely to hit the other and make the feathers fly from that 
than from any common enemy. 

Besides, like the wings of the ostrich, they are very small compared 
with the general bulk of the bird, and seem designed for no better 
purpose than to make a great noise and flapping and frighten innocent 
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persons and young political children; and, as to locomotion and prog- 
ress, why a bird with one wing would get along a great deal better. 
‘But, nevertheless, out of all this jarring discord and these many asso- 
ciations pulling in different ways, and each having purposes of its 
own to serve, second only to the great object of reform, and sometimes, 
I am sorry to say, not quite second to that, substantial harmony has 
grown at last, and, especially in regard to the County ticket, there has 
been a perfect union. So that, for once, we can show you all the differ- 
ent kinds of Democrats of whom I have spoken feeding at the same 
trough; and as to the Republicans, the lions of the Custom-house are 
actually lying in the same bed with Horace Greeley’s lambs. 

And here your Committee on Elections is bound to recognize and 
acknowledge with gratitude the very great service rendered to the 
cause of union and reform by a body of citizens assembled in a conven- 
tion, which was, I believe, without a precedent in our political history. 
The Council of Political Reform, an organization created some time 
ago for the general purposes indicated by its name, composed of re- 
spectable citizens of all parties and organized in every ward of the 
City, invited a representation of men of every party, creed, nationality, 
‘color and class to meet in convention and to nominate a complete list 
of officers for the ensuing election; and, having called them together, 
the Council of Reform left them to take their own counsels and action 
uninfluenced by any policy or dictation of its own. The Convention so 
assembled at Chickering Hall embraced every interest in the whole 
City. There were gathered in harmonious action, Democrats and Re- 
publicans and men who had never voted with either, Christians and 
Israelites, Catholics and Protestants, Americans, Germans, Irishmen, 
Italians and Frenchmen, capitalists and working men, rich men and 
poor men—all under the one name of citizen and all in the single in- 
terest of reform. 

They selected with infinite care, and after a broad survey of the 
whole field, a ticket which, with some inconsiderable changes, not only 
received our approval and indorsement, but that also of the united 
councils of both branches of Republicans and the Democratic Reform 
party, and that is the County ticket which we present for your suffrages. 
It consists of the nominees for Judges and for Register, and bears at 
its head the honored name of George C. Barrett for Justice of the Su- 
preme Court. Of Judge Barrett I need not speak to this company at 
length. An Irishman by birth, but a loyal American by education and 
growth, thoroughly identified in spirit with his adopted country, he is 
young, talented, well qualified by professional education and experi- 
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ence for the office—is the spontaneous choice of the great body of the 
Reform party, and determined, if elected, to do honor to his high 
office. Of his only competitor for that high office it is, perhaps, enough 
to say that his name is Thomas A. Ledwith. I desire to speak only in 
kindness of Judge Ledwith, especially as.you in your wisdom selected 
him to act with us in the cause of Reform. His most sanguine friends 
have not ventured to state that he has any qualifications for the station 
to which he aspires, and so I will waste no time in proving that he has 
none; but this, I think, we may justly say, that his nomination by 
Tammany Hall was intended as a deadly blow at the cause of Reform, 
and that he is supported by men inside of Tammany who hope to gain 
his local support for their own candidates; and by men outside of 
Tammany, who, indeed, at first joined the standard of Reform, and 
began to battle against the walls of that stronghold of corruption, in- 
tending, not to destroy it utterly, as we mean to do, but merely to make 
a breach and get inside themselves, and turn its guns against us. And 
so, as soon as the back door was opened to them, they glided swiftly 
in, and, abandoning the advancing column, joined the ranks of our 
enemies. Clearly, then, it is our first duty to defeat Ledwith, and we 
shall do it. Of the rest of the Judiciary ticket, which is approved and 
indorsed by everybody outside of Tammany, and of the gallant Ger- 
man who is our nominee for Register, I need not speak. In regard to 
the Aldermanic ticket, you will observe a discrepancy as to six out of 
fifteen names between the nominations approved by us and the names 
placed upon the combined tickets of Apollo Hall and the Republicans. 
We endeavored to make that union perfect, but the trouble lay with 
one wing of the Republicans, who offered us names, some of which 
we disapproved and rejected, but offered on our part to accept an equal 
number of unexceptionable names in their stead, which was declined. 
But if our united forces prevail we shall have a working majority of 
the Board of Aldermen, and as that body will come into existence only 
to expire, we must be content with that. 

But now, gentlemen, suppose you have elected your County ticket, 
your Judges, your Register, your full Board of Aldermen, what good 
will it do you? How far will that triumph advance the cause of re- 
form? And who of those, if elected, will have power to remedy the 
abuses whose frightful enormity has roused you to put forth your 
might? Will not A. Oakey Hall still disgrace the office of Mayor? 
Will Tweed be shorn of one feather’s weight of his power? Will 
Sweeny be less cunning to decide and Connolly to do the dirty work 
of the Ring than now? Will this iniquitous charter, under which they 
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have planned to rob us of our rights and mortgage our houses, to tax 
the food we eat and the air we breathe, and all without our consent, 
be any the less the Government under. which we live than it is today? 
And this brings us to the very pinch of the whole case, and to the ac- 
count of the most critical and delicate of all the labors of your Com- 
mittee. I mean the selection of candidates for the Senate and Assem- 
bly, upon whose action our fate, as citizens, must wholly depend. If 
we cannot carry the Legislature in the cause of Reform, if we cannot 
elect Senators and Assemblymen enough to repeal this infamous Char- 
ter, and wipe out with it all the crimes and criminals whom it has cre- 
ated to cover, then all our efforts will have gone for nothing. And, 
therefore, it is that you will have to bend all your efforts to these Sen- 
atorial and Assembly districts, and lend your whole aid to dissuade 
and suppress certain symptoms of faction which, in these imminent 
points of our great battle, threatens us with danger. In the Fourth 
Senatorial District the entire opposition has centered upon O’Donovan 
Rossa, to hold up our standard against Tweed himself, who, undaunted 
by the full exposure of his crimes, dares still to insult God and man 
by claiming the votes of the district for the great office of Senator. It 
is undoubtedly a most benighted and God-forsaken district, which 
will enlist the missionary labors of the Reform Party for years after 
the Tammany candidate shall have been stripped of his stolen treas- 
ures, and been consigned to that ignominious punishment which will 
sooner or later overtake him. When you consider the population of the 
district, and that for generations it has been the bloody arena of the 
most brutal politics which bred the race of politicians, of which Tweed 
is the fit example, we may be over-sanguine in hoping to carry it by 
one assault, but Rossa will push him to the wall, and make a most gal- 
lant fight for it, and we cordially invite all good citizens to rally to his 
support. : 

In the Fifth Senatorial District we have indorsed the nomination of 
Mr. Erastus C. Benedict, one of the most eminent and esteemed citi- 
zens of the district, and demand for him the universal support of all 
who are really in favor of reform. He can be elected, and the people 
of the district owe it to themselves and to their fellow-citizens to se- 
cure his return and the defeat of Michael Norton, one of the most 
reckless and audacious of the corrupt instruments of Tammany. But 
here come in again the double and distracted wings of the Republican 
Party to threaten us with destruction. Fellow-citizens, your Commit- 
tee have carefully surveyed the whole field; they have listened with 
tireless patience to the advocates and claims of all the candidates; they 
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have studied the history and statistics of the district and have come to 
the unanimous conclusion that Mr. Benedict is more likely than any 
of the others to win the victory over Tammany, and that it is the 
solemn duty of every man who is not in league with Tammany to vote 
for him. Nay, more; that if that district is lost it will be the fault 
of the Republicans of the district, preferring their own frivolous and 
disgusting squabbles and jealousies to the great cause of reform, in 
whose sacred name they are pummeling each other. All parties admit 
Mr. Benedict to be unexceptionable, and his rivals are reduced to the 
most frivolous objections against him. ‘They talk of his age, but in 
Court Mr. Benedict is young enough to cope with the ablest of the Bar, 
and we all have to be on our guard against his vigor and agility. 
And, good heavens! what are gentlemen thinking of who raise such 
an objection? Do they forget what we are fighting for? We don’t 
want his services twenty-five or thirty years hence, when he and all 
of us will be under the sod. We want him now; we want him tomor- 
row ; we want him on the 2d day of January next to stand in the Sen- 
ate and vote in our behalf for the instant repeal of this wicked charter, 
and we want the benefit of his wisdom and experience in planning an 
honest representative Government and new securities against all fu- 
ture rings and conspiracies against the life of the City. No, gentle- 
men, we are satisfied that there is no objection whatever to Mr. Ben- 
edict. We have refused to listen to the stupid suggestion that Reform 
Democrats will not vote for a Republican, or that Reform Republicans 
will not vote for a Democrat, and we insist on throwing the whole risk 
and peril of the loss of that district where it justly belongs. But we 
have a confident hope that under the weighty pressure of your influ- 
ence, every man in the Fifth District who is not ready to own himself 
an open adherent of Tammany will work and vote for Mr. Benedict. 
The Sixth District may safely be left to the patriotic care of our Ger- 
man fellow-citizens, who compose the bulk of its population. But we 
have to announce to you a most signal instance of the fortunate in- 
tervention of your influence to rescue the District from the fatal re- 
sults of divided counsels among the friends of reform. ‘There were 
four candidates in the field,—all Germans,—two of them adherents of 
the Ring, and two public-spirited Republicans, Messrs. Weissmann 
and Kircheis. Having satisfied ourselves from a careful review of the 
situation that Dr. Weissmann combined the greater element of strength, 
and was entitled to receive the unanimous support of all who are in 
sympathy with us, we addressed a letter to Mr. Kircheis, calling upon 
him for the sake of the cause to withdraw from the canvass in favor 
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of his competitor, to which he replied in the most manly and patriotic 
spirit, complying with our request, and so paving the way for a certain 
victory, so that we have every confidence in securing that vote in the 
Senate to the right side. 

In the Seventh District, the contest lies between Messrs. John J. 
Bradley and James O’Brien. Mr. Bradley is one of the most dan- 
gerous and desperate instruments of the Ring. His vote and his in- 
fluence have always been and will always continue to be at their ready 
service to advance all their most nefarious schemes, and he is the 
brother-in-law and the brother in crime of Mr. Peter B. Sweeny. Cer- 
tainly, no citizen who does not desire to uphold and perpetuate the 
wicked conspiracy with which he is identified, can possibly vote for 
Mr. Bradley for Senator. Mr. James O’Brien is acting in direct and 
deadly hostility to Tammany Hall, and to all its schemes and leaders. 
He has unquestionably rendered signal services to the cause of reform, 
and is fully committed to use his vote and his influence in the Senate 
to the repeal of the City Charter, and to carry the other measures of 
legislation intended by us. Under these circumstances, we cannot hesi- 
tate to choose between these two candidates, one or the other of whom 
must certainly be returned to the Senate. And we unqualifiedly ad- 
vise all honest voters of the District who are friends of reform to use 
every honorable means to defeat Bradley, and to vote for O’Brien. 
Gentlemen, you must look the question in this district fairly in the face 
and decide in a manly fashion, and on practical and substantial grounds. 
We are aware that since this decision of your Committee was announc- 
ed, a third candidate has been put in the field, but without the slightest 
idea on the part of any of his backers of electing him. Mr. Christopher 
Pullman is undoubtedly a most honest and estimable person, but he has 
no more chance of going to the Senate than William M. Tweed has of 
entering the kingdom of heaven. ‘The vote and influence of each 
voter, however used, must tell directly for Bradley or for O’Brien, 
and any man who stays at home or throws away his ballot upon Pull- 
man must be held responsible for the election of Bradley, if the can- 
vass should result in that worst possible event. And so we sum up our 
advice as to this district in three words—vote for O’Brien. Mr. Dan- 
iel F. Tiemann, our venerable and respected Ex-Mayor, is certainly en- 
titled to the support of all the friends of-the cause in the Fighth Dis- 
trict. He has no personal ends to gain by going to the Senate. His 
competitor will stick at nothing to secure his election, or if elected, to 
use his vote to carry out the most unscrupulous and monstrous schemes 
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against our rights and liberties. Let all dissensions and petty jealousies 
then be laid aside, and all join hands for Mr. Tiemann’s election. 

And now, not to weary you with any more details, we commend to 
your support the entire ticket of Assemblymen, from the First District 
to the Twenty-first who have received our indorsement. We have 
studied the whole island from Kingsbridge to the Battery. We have 
taken counsel from all sides in every district, and with no other object 
in view than to combine and concentrate the entire strength of the move- 
ment upon unexceptionable candidates—have made the selections which 
have been announced by the Press. We could choose but one in each 
district, and have doubtless disappointed the others. But now that the 
choice has been made, if it shall be ratified by you, a new aspect will 
be put upon the situation in each district. It will henceforth be certain 
that the Tammany candidates or your candidates must certainly be 
elected. There is no room in any district for any third man, and if any 
faction, party or organization in the name of reform shall insist on 
going to the polls with any other candidate than the one adopted by 
you, they can only do SO in the interest of Tammany Hall. Honest 
motives will be no excuse—such votes must tell for Tammany and 
against the people—and we must all labor in our respective Assembly 
districts to concentrate the whole strength of the movement upon these 
candidates. Here in the Assembly districts we fight the fatal battle 
of this war. If we fail to carry the Legislature, this City will not be 
a safe place for honest men to dwell in, the reign of the Ring will be 
perpetuated, and under the disguise of a City Government, rapine and 
plunder will continue to destroy our rights and absorb our property, 
and life itself will be in peril. 

There is but one subject more to which I am instructed by the Com- 
mittee on Elections to invoke your attention, but that is so full of fear- 
ful peril and iniquity that I fairly shudder to enter upon it. Fellow- 
citizens! you have thoroughly alarmed your wicked enemies in the 
very heart of their stronghold; they tremble before your righteous 
wrath; they see the fatal halters dangling very near their necks, and 
have resolved upon a desperate and wicked resistance. Satisfied that 
upon a fair vote they will be outnumbered and driven from the field, 
they have resorted to a most damnable and deadly plot to circumvent 
and defeat you. They have determined by a false canvass of the votes 
to count their candidates in, and so to murder your majorities. To 
this end the Mayor, in whom the City Charter has vested the sole pow- 
er of appointment, has given to the Ring the whole list of inspectors 
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and poll clerks throughout the City, and with them the exclusive power 
to count and declare the votes. And he has refused the formal request 
made to him by the opposition for a recognition of their rights under 
the law and their share of those appointments. Here, then, is a crime 
before which all the other villainies of the Ring pale and dwindle. The 
theft even of twenty millions of dollars is nothing when compared 
with this high-handed and atrocious blow at the very life of the State. 


“Who steals my purse steals trash: ’tis something, nothing— 
"Twas mine, ’tis his, and has been slave to thousands.” 


But this wholesale filching and slaughter of the suffrage is a deadly 
thrust at the very source and fountain of our liberties. Let not him 
escape the responsibility of this matchless crime who alone had the 
power to prevent it and refused to do so. On this one outrage which 
involves all the rest let us appeal to our brethren of the State and the 
nation to come to the rescue of our liberties and their own, which it 
alike imperils! 

But in the meantime what else can we do? Why, by attending to 
our duties on election day we can watch for and detect the crime, and, 
perhaps, in a great measure prevent it. It is with a view to this duty 
that our Committee have appealed to you to close all your places of 
business and to devote the entire day to your duties as citizens. Do 
you think that these inspectors and poll clerks will dare to cheat you 
before your very eyes, if they see by the numerous presence of cour- 
ageous citizens at the polls that you are determined to defend your 
rights? Depend upon it, they will not. But you have everything at 
stake on that day, and I tell you that there is a great and crying need 
of the attendance and the services of just such men as compose this 
audience to aid our Committee on election day, to man the polls, to 
defend the boxes, and to watch the counting of the votes. Every sub- 
stantial and courageous citizen who will volunteer is worth twenty 
hirelings in such a service. There are enough of you in this hall to- 
night to defend our rights in every election district, and effectually to 
prevent this meditated massacre of your dearest rights. Will you do 
it? Will you for once sacrifice business, ease and comfort to save so 
great a stake? We are in fearful earnest in demanding it, and we 
exhort you, if you would not have all your great efforts paralyzed, and 
be defrauded of all your votes, to enlist as soldiers for this one day’s 
battle, and to enroll your names to-morrow morning at the headquarters 
of the Committee, No. 39 Union Square, to bear your part in this de- 
cisive contest. 
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ADDRESS AT A SPECIAL MEETING OF THE CHAMBER OF COMMERCE OF 
THE STATE OF New York, STEINWAY Hatt, NEw 
York, Marcu 25, 1874 


STATEMENT 


The meeting was called to hear the report of the Special Committee of the 
Chamber of Commerce on Reform of the Revenue Laws. The Committee re- 
ported that, together with committees from Boston, Philadelphia, Baltimore 
and Washington, it had appeared before the Ways and Means Committee of 
the House of Representatives, from March 3 to 16, 1874, and had advocated 
the following changes in the revenue laws: 

(1) Repeal of the laws authorizing the seizure of books and papers (Stat. 
at L. March 2, 1867; July 18, 1866, § 39.) 

(2) Repeal of the iaw giving moieties to informers and others. 

(3) Enactment of a law to limit to two years actions on the part of the 
Government to recover penalties and forfeitures. 

(4) Limitation of forfeitures to the items of an invoice in which there is 
fraud. (Stat. at L. March 2, 1799, § 66; March 3, 1863; July 28, 1866, § 9.) 

(5) Render the payment of duties conclusive upon all parties in the ab- 
sence of fraud. 


Mr. Chairman and’Gentlemen: It really does seem, when we see 
that the Chamber of Commerce, the organized representative of the 
great commercial interests of New York, has taken this matter in hand 
and volunteered their services and pledged themselves to carry through, 
as we have heard by the report that has just been read—it does seem 
that at last the reign of terror under which the merchants of New 
York have so long suffered, and to which some of the strongest and 
best of them have succumbed, was at last about to be broken. And, 
for one of another profession, I think that the merchants can be most 
warmly congratulated on the present aspect of affairs. One who has 
stood quietly by during the last ten or twelve years, since the passage 
of this noted law of 1863, and seen how it has been perverted into a 
weapon of offense and destruction to the honest importer and the un- 
offending merchant, cannot but express gratification and pride that at 
last they have been aroused to a sense of their own dangers, and have 
taken their own vindication in their own hands. For, gentlemen, after 
all you may say against the informers and the revenue officers, I con- 
tend that the merchants of this city, the importers of this country, 
have chiefly themselves to thank for the oppression with which they 
have been pursued, and the tyranny that in this matter has been exer- 
cised over them. [Applause.] You won’t see any more of revenue 
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oppression, of extortion on the part of the Government and the Cus- 
tom-house officers, when once it is understood that the merchants of 
New York know their rights, and, knowing them, dare to maintain 
them. [Applause.| Who that has looked into this matter does not 
know and realize that it is the quiet submission of the importers that 
has brought upon them the attacks of the informers and the extortion- 
ers. Why, gentlemen, every honest merchant who has paid tribute of 
$1,000, or $5,000, or $10,000 to the Government to stifle and avoid 
inquiry has invited similar attacks, to be pressed with remorseless en- 
ergy and the same results upon ten or twenty other merchants as hon- 
est as himself. ‘‘Who would be free’—it is an old maxim that “Who 
would be free themselves must strike the blow.” And if the merchants 
and importers only understood that this matter is in their own hands, 
their grievances would vanish almost as soon as they are stated. Now, 
what is it that they demand of the Government? What is it that they 
ought to demand of the Government? Not certainly that any of the 
rights of the Government shall be given up and conceded to them; not 
that any of the necessary safeguards for the protection and collection 
of the revenue shall be abandoned; not that any due and adequate com- 
pénsation even to informers, so far as shall be necessary to secure the 
detection of the guilty and the execution of the laws, shall not be al- | 
lowed. No, none of these things have they sought and none of them 
will they seek. What they ask is that the revenue laws may be writ- 
ten plainly, so that every merchant and man of common sense can 
understand them. [Applause.] That is a right that has never been 
conceded to them for the last fifty years. [Applause.] Let me read 
you what one or two of the very highest authorities on that subject 
have said. The present Secretary of the Treasury, in a very late re- 
port to Congress, says this: 

“There is often a direct conflict between different statutes, and occa- 
sionally between two or more provisions of the same statute, and 
single provisions are frequently held to embrace different meanings. 
These differences can be settled only by arbitrary interpretation or by 
adjudication in Congress.” 

One of the Judges of the Supreme Goan of the United States says: 

“It is a great grievance that the many laws that are passed by Con- 
gress become so numerous and complicated that there is very great 
difficulty to ascertain what is the state of the law on any particular 
subject.” 

I think that from a very considerable experience in these matters 
-and the state of the laws, I can say with safety that there is not a single 
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importer in the City of New York, that there is not a single member 
of Congress now sitting in the Capitol at Washington, who has got an 
invoice of goods arrived off the Battery to be entered at the Custom- 
house, with the laws that are now in force from the beginning until 
now, who could make an entry of those goods at the Custom-house 
and run the gauntlet of the District Court. [Applause.] 

Well, that is one thing they want. Another thing they want is this, 
that they shall be placed in such an attitude before the law that they 
can understand their rights and their duties, and be properly taken 
care of themselves; that these extraordinary motives for extortion 
and these still more extraordinary means of extortion that have been 
placed in the hands of corrupt revenue officers and more corrupt in- 
formers, shall be stricken out [applause] ; that they shall have the right 
to their old fashioned trial by jury when charged with fraud [applause] ; 
and that their homes and their counting-rooms shall not be invaded 
by a minion of the law or of the Custom-house for the purpose of 
searching their books and their papers, to see if therein can be found 
some cause for accusation against them. [Applause. | 

Now, nobody can pretend that the complaints which have been made 
of late by the mercantile community are imaginary while the actual 
cases of oppression and extortion which have come to the knowledge 
of the whole community, which have startled the people from one end 
of the country to the other, and at last have reached, what it was al- 
most impossible to expect it to have reached, the conscience of Con- 
gress itself, are so atrocious that no picture that imagination could 
draw of oppression in these enlightened days could equal them. 

Now, what are the chief controlling vices of the revenue laws which 
the merchants seek to have corrected? There are two subjects to which 
I propose to devote the few moments which the partiality of the Com- 
mittee has assigned to me, viz.: the vices in the laws themselves, 
and the still greater vices in the mode in which these laws are admin- 
istered. 

The first great evil lies, I won’t say at the bottom of this thing for 
1 think there is one that has hardly been touched on that lies behind it, 
namely, the adoption of ad valorem duties instead of specific duties; 
but the great evil at which the Chamber of Commerce has struck, and 
which it seems likely to strike down, is this mighty system, as it is 
called, by which these extraordinary inducements, too great for human 
virtue to resist, are held out for oppression and unjust attack upon 
them. You all know to what I refer: the law by which in every for- 
feiture only one-half of it goes to the defrauded government and the 
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other half is divided, one-half of it-to the informer who brings forward 
the information of the other offense, and the other half among certain 
revenue officers who are supposed to be specially charged with the pro- 
tection of the Government in the collection of duties. Well, now, it 
so happens that the amount of the distribution and the method of dis- 
tribution reaches every officer, who ought to stand between the mer- 
chant and an attempt to wrong him under the disguise of an enforce- 
ment of the revenue laws. [Applause.] The informer, perhaps, should 
hardly be looked to for the protection of the merchant. All we can ask 
is that it should be an honest informer, if such a miracle can appear 
in this day. [Applause.] But when it comes to giving the Collector, 
the Naval Officer, and the Surveyor, each one-sixth of everything that 
is forfeited to the Government, so as to swell the aggregate incomes of 
those Gentlemen to an almost unknown amount—something like $100,- 
000 a year apiece—why the injustice of it, the enormity of it, does not 
need any argument to display. And then even the District Attorney, 
in whose judicial judgment I might say it rests to say whether the 
prosecution shall proceed or not, even he is to receive a percentage of 
the spoils. Well, if it went no further than this, it would not go 
further than the law allows; but recent investigations tend to show that 
even these percentages are subdivided, and under the form of counsel 
fees find their way into the pockets of influential members of Congress 
[applause], so that if an unhappy merchant, struck by an unjust in- 
former, should think that he might seek relief at Washington in the 
office of the Secretary of the Treasury, he would find a busy member 
of Congress who’ was interested in his conviction there before him, 
and who was whispering his malicious insinuations into the ears of the 
chief officer of the revenue. [Applause.] 

Well, then, what is the next thing? Why, the next thing is this com- 
plication of the laws of which I have spoken. Statute has been heaped 
upon statute, law upon law, regulation upon regulation, construction 
upon construction, until at last they have got a legal muddle which I 
say it would puzzle even a Philadelphia lawyer to investigate. [Cheers. ] 

And yet they expect a plain and honest merchant to be able to un- 
ravel all these intricacies which a whole century of legislatures have 
been at work in contriving. They expect a plain, honest merchant to: 
unravel them all and make his entry in manner and form as all these 
complicated laws direct. Then there are other great evils. We have 
heard of them all in the great cases that have recently been made so 
public. If you have an invoice of $25,000 or $30,000, composed of 25 
or 30 items, and there is an undervaluation in one, however little in- 
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tended, however accidentally occurring, why, the whole is forfeited, 
if one item of it is wrong. [Applause.] What an outrage that is, 
gentlemen, upon common sense, upon common justice! And finally, 
on the evils of the law, there is what I may call the theory—for it is 
a new theory—of technical forfeiture, the administration in court of 
a system of constructive fraud which never ought to have been thought 
of in the administration of revenue laws, [Cheers.] I mean to say that 
there are laws upon the statute-books which the courts feel bound to 
construe in such a manner as to condemn a merchant, who is confessed- 
ly honest, because of some accidental omission or some accidental in- 
accuracy in his invoice or his entry, or the complicated certificates 
and oaths which the law and the regulations require to be attached to 
the entry. Now about that there can be no mistake. There have been 
repeated instances of merchants’ goods condemned for such technical 
forfeitures as they are called, such constructive frauds as the courts 
construe them, when the merchant stood ready with his witnesses to 
prove that it was purely accidental, a wholly innocent mistake, and he 
was not allowed to offer that evidence even when the jury stood upon 
the other side ready and anxious to acquit him. [Applause.] 

Now these, gentlemen, are some of the evils of which merchants 
complain in the law itself. How they violate the first principles of 
justice! you all say. How they strike at the old-fashioned maxims of 
liberty as well as of justice, which have always been dear to everybody 
with Anglo-Saxon blood in his veins. [Applause.] Every man is pre- 
sumed to be innocent until he is proved to be guilty. That is one of the 
foundations of the liberty of the citizen. But these revenue laws are 
practically administered upon the principle that every man—every mer- 
chant, at least—is presumed to be guilty until he has proved himself 
to be innocent. It is an old-fashioned maxim of law that it is better 
that ten guilty men should escape than that one innocent man should 
suffer. Recent modern-administered revenue laws go upon the prin- 
ciple that it is better that ten innocent men should suffer, even though 
once in a while a guilty man is allowed by corrupt influence to escape. 

I will now come to that great engine of oppression which the law 
has placed—or which Congress has placed—in the hands of these 
revenue officers and informers. I mean the Act of 1863, which has 
provided so well for the seizure of books and papers. I believe that 
the merchants of New York, the Chamber of Commerce, and justice 
demand that that law should be stricken from the statute book, and 
nothing put in its place. You all remember what Lord Chatham said 
about another great maxim of English liberty. Said he, “Every man’s 
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house is his castle.” And why? Because it is surrounded by a moat or 
defended by a wall? No. It may be only a hut of straw; winds may 
whistle around it; rain may enter it, but the king cannot. Well, if that 
was good doctrine for Englishmen during our revolution is it not good 
doctrine for Americans under our Constitution? ‘The only way to 
amend that law is to abolish it altogether. What is the great plea that 
is offered for it? Great necessity—the tyrant’s only plea. Our skillful 
District Attorney went to Washington and told the Committee that he 
did not see how he could possibly dispense with it. Now the law of 
"necessity was never thought of, or any law of the kind until 1863. If 
the American Government and people could ‘get along in harmony 
from 1789, when the Government was founded, to 1863, why cannot 
‘they get along a little longer. ‘The history of the passage of that law 
is well known. One of our leading journals only yesterday gave it, as 
I believe authentically, that the law never was passed in the interest of 
the people, or of the merchants, or of justice. It was what is vulgarly 
called a “put-up job,” put upon the merchants by the informers and 
Custom-house officers. It was passed, you will observe, in 1863, when 
the great and glorious Secretary of the Treasury that we had at that 
day was perfectly overwhelmed with more important. matters; when 
the life of the nation itself was at stake, and he was to devise ways and 
means for its successful rescue. Then it was that a leading depredator 
upon the private rights and books of the merchants got up that law, 
and got the aid of revenue officials; had it presented to the Secretary 
of the Treasury—it received his nominal if not his virtual assent—and 
it passed Congress almost before anybody knew that such a clause, in- 
corporated in an important revenue bill, was actually being passed. 
Well, I will not detain you with any discussion of its constitutionality. 
The whole history of general warrants is familiar to you all. They 
had that matter all up in Boston more than 100 years ago—15 or 20 
years before the Revolution. James Otis, in arguing against these 
warrants for the seizure of papers and books, uses this language, and 
one would think he was speaking in New York in 1874: “Custom- 
house officers may enter our houses when they please ; we are command- 
ed to permit their entry; their menial servants may enter, may break 
locks, bars, everything in their way—on bare suspicion—suspicion 
without oath is sufficient.” Lord Chatham said on the other side of 
the water at about the same time that there. was not a man to be found 
of sufficient profligacy to defend them upon the principle of legality. 
Well, I believe that Lord Chatham would not have been disappointed 
in his search if he had been with us to-day. He would not have had 
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far to go to find a man who would say to the Committee of Ways and 
Means of Congress that they are legal. But then percentages are a 
great distortion of legal minds. [Applause.] I doubt whether you 
will find a man who has not received a percentage of a percentage of 
a revenue officer or informer, who will coincide with me in that opinion; 
but no matter, gentlemen, whether it is constitutional or not, the way 
in which it is administered in this city makes it one of the most op- 
pressive and outrageous instruments of tyranny that ever was invent- 
ed in a free government. [Applause.] Practically, how does it op- 
erate? I have seen it a score of times. An honest merchant, if you 
please—for I insist that every man is to be presumed honest until he is 
proved to be a rascal—an honest merchant discharges a dishonest clerk, 
or a disagreeable porter, or other employé. Well, how should he have 
his revenge? ‘That is the question; he hears about these moieties; he 
has been with his employer many years; he knows all the contents and 
the secrets of his books; he knows of little irregularities—these tech- 
nical forfeitures as they are called; there has been some entry made 
when the consignee’s oath was taken instead of the owner’s, or the own- 
er’s oath instead of the consignee’s, or there has been, if you please, an 
accidental omission of charges for cartage or insurance or freight, and 
he hears of Mr. Jayne, the great imperial informer, and he understands 
that Mr. Jayne has power to avenge his wrong. So this discarded clerk 
goes down to Mr. Jayne’s office, and if not to Jayne’s to some other 
special agent as worthy, and he says to him, “How much can I be al- 
lowed if I can give you some information that will lead to a large for- 
feiture?” Well, the special agent says that it depends on how large 
the forfeiture will be. The clerk replies, “You can make it as big as 
you please ;” and so they arrange it for share and share alike. First of 
all they want to get at the merchant’s books and papers in order to 
accuse him. ‘The law says that whenever it shall appear to the satis- 
faction of the Judge of the District Court that a fraud has been com- 
mitted, a warrant shall issue. That is the foundation of the whole pro- 
ceeding. On that law he may issue a warrant to the Marshal to seize 
all the books and papers relating to the fraud, so they get up an affi- 
davit in which he swears—not this clerk, oh, no! it wouldn’t do for 
him to appear—but the clerk or hireling of the special agent swears. I 
think I may safely say that nine out of ten of these warrants have been 
issued on such affidavits. Well, what does he know about it? Abso- 
lutely nothing, except that it relates to certain importations, naming 
the vessels, and that there are books and papers in the counting-room 
of the said John Doe and Richard Roe, at number so-and-so, Pearl St.. 
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which will contain entries in regard to fraud. Well, now, gentlemen, 
that is not what that law means, bad as it is—not at all. What the 
law means is that it shall be made by affidavit to appear, to the satis- 
faction of the District Judge, that a fraud has been committed. Well, 
does the District Judge know any more about it because Mr. Jayne’s 
assistant swears that he has reason to believe that a fraud has been 
committed? No. Why, gentlemen, I couldn’t go to the City Hall and 
get a warrant of attachment large enough to levy upon a pig on such 
an affidavit as that. [Laughter and applause.] I couldn’t get an order 
of arrest for the meanest white man that ever walked the streets of 
New York on such an affidavit as that. [Applause.] What do such 
laws, that strike at the liberty and property of the citizen, mean? How 
are they always construed? Why, they mean that there shall be a 
judicial satisfaction upon the facts communicated to the judge under 
oath, by which the judge may say upon his conscience and his honor 
that he believes a fraud has been committed. [Applause.] That is 
to say, instead of putting into this affidavit, which shall be sworn to 
by somebody who knows the facts and circumstances which shall sat- 
isfy a judicial mind that a fraud has been committed. Its construction 
has been to leap the judicial mind, to leap one or two steps back of 
the mind that is to be satisfied, and leave it with the verdict of the 
sub-agent and informer; and he is satisfied by knowing nothing about 
it. [Applause.] Very well, out comes the warrant to the Marshal to 
seize the books and papers relating to those importations, and the 
Marshal makes his appearance at the merchant’s store or counting-room. 
Now comes in the fatal terror of which so many of them have com- 
plained. I believe that any judge who sits in this district, on its being 
made known to him by a merchant that one of those warrants had been 
used for his oppression, and that books and papers had been taken 
from his possession that did not relate to the fraud, only that being 
made known to him, would give him instant justice. But no, I doubt 
if any merchant under those circumstances has ever gone and asked 
for relief at the hands of the court. That is the terrible engine and 
the secret of the power which it exercises over the merchant. “Why,” 
he says, “if it is known abroad in the mercantile community that 
I am charged with a fraud, and that my books and papers are in 
the hands of the Marshal, it is ruin to my business and my credit 
to-morrow.” [Applause.] Well, there is a great deal of truth in 
that; and as a merchant said to me the other day, “Why, it is a great 
deal cheaper for me to pay $10,000, although I haven’t committed the 
slightest offense, than to have two or three weeks spent in the Dis- 
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trict Court in determining whether I am an honest man or a knave.” 
This is such a terrible and infernal weapon of offense, that no free- 
man, no citizen of a free country ought to be required to submit to 
it for a moment. [Applause.] Well, then the case proceeds. Now, 
where do these books go from the merchant’s counting-room? Do 
they go into court? Does the Judge ever see them? Why, no; they 
go to a secret chamber in the Custom-house, known as the Seizure 
Bureau, or to the informer’s private office, and there they are made the 
subject of laborious investigation, searching day and night, over years 
and years of unsuspected transactions, in the hope of finding irregu- 
larities and defects on which accusations undreamed of before may be 
made against the merchant from his books themselves. 
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TAMMANY RULE 


SpeecH AT A RepusticAN Mass MeetInc 1n Cooper Union, NEw 
YoRK, UNDER THE AUSPICES OF THE COMMITTEE OF ‘THIRTY, 
Marcu 28, 1894 


Mr. Chairman and ladies, and gentlemen of the Republican party. 
I may as well say at the outset that I come here to-night wholly 
unprepared and there is great danger that I shall speak right out what- 
ever comes into my head (laughter and cries of “go ahead.”) So 
that if there are any nervous persons in the audience or any reporters 
in a delicate condition of health (laughter) they may as well retire 
now. before I begin. 

[Just at this point one of the reporters seated at the desks before the 
platform fell from his chair. The audience burst into a roar of 
laughter and Mr. Choate: stood looking at the crestfallen reporter with 
a most quizzical expression. He continued:] 

Well, gentlemen, I have been here before (laughter). "Twenty-three 
years ago I stood on this very spot on tnis platform, before an audience 
not more enthusiastic than this, presenting the plan of a Committee of 
Seventy for the overthrow of Tammay Hall (great applause), and 
if you and the other honest people of this city will take up and follow 
out the plan of this Committee of Thirty as in those days they did 
that of the Committee of Seventy, and will act in the same spirit for © 
the next six months, we will wipe up the floor of Tammany Hall 
with the bodies of its own Sachems so clean that they won’t be 
heard of again for ten years (cheers and applause). But I remember 
the spirit of that committee and the solid Republicans who occupied 
this hall and this platform. Many of them, perhaps most of them, 
have gone to their last account. Others of them, like old Tom Mc- 
Glynn (applause) and myself have grown gray in the service (laughter). 
Well, I am not going to explain the plan any more. 

My brother Root has done it so thoroughly, it has all been laid 
before you so perfectly to read and digest, that you do nat, as I 
believe, need any further explanation of it. It has, as I understand, 
two cardinal maxims which lie at the bottom of it—first, that in the 
Republican party of this city there shall be no more bosses. (Applause 
and cheers.) And second, that under the cover of organization there 
shall be no trade with Tammany Hall. (Loud and prolonged cheers 
and applause.) Now, in this great Republican household of ours we 
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are going to have a great party, and we must prepare for the party by 
a general housecleaning which the plan of the Committee of Thirty 
offers to you. We.must wipe out everything that is suspicious in the 
household. (Applause.) We must clean out all the dead wood; we 
must pack up in the attic all the broken-down furniture. (Laughter.) 
We must make all the room possible by expanding the house so as 
to make it hold all of ourselves and all of those visitors and strangers 
that are knocking at the door to come in. (Applause and laughter.) I 
want to say a word about the independent voter, the great character 
of modern times (laughter), all of whom to a man are now turning 
their faces toward the Republican party. Now, these Mugwumps are 
strange creatures. (Laughter.) There is no more curious animal 
under the sun. (Laughter.) They are all of them the very best of 
men; they stand higher in their own estimation than any other class 
of men (laughter), but, gentlemen, they always know a good thing 
when they see it (laughter), and therefore their eyes are now fixed 
upon us. (Laughter.) We acknowledge that they hold the balance 
of power; they are infinitely powerful for mischief when they are 
led astray. (Laughter.) They are equally powerful for good when 
their faces are set in the right direction. Now, don’t let’s make any 
mistake about that; don’t let’s claim as a Republican triumph what 
are purely the triumphs of popular virtue and popular courage. (Ap- 
plause. ) 

Does any man dare tell me that the hundred thousand ballots under 
which Maynard was snowed last fall were purely Republican votes? 
Does anybody undertake to say that that great Puritan outbreak in 
Brooklyn last fall was a purely Republican one? (Applause.) Why, 
no, gentlemen; it was the people coming to their senses and to the 
support of the Republican party. (Applause.) Let us take one or two 
other historical instances. Those twelve hundred votes by which the 
State of New York was carried for Cleveland over Blaine on his first 
election, do you think they were Democratic votes? Not one of them. 
They were run-away Republicans, and those 383,000 that constituted 
the feeble plurality of Cleveland over Harrison a year and a half ago, 
think you that they were Democrats? No, gentlemen, it is not worth 
while for us to discuss it. ‘They were the independent voters, and 
how they long that to-morrow they might recast that vote! (Applause. ) 

Well,, now, you see, we have got to have a clean house and a 
broad platform for all these repentant and independent Mugwumps 
to come into. Let me call your attention to some of the signs of the 
times which indicate to my mind an explanation of what I think 
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nobody will deny—that there is more earnest, more effective under- 
current, feeling and conviction against the Democratic party than there 
has ever been before since the fall of Sumter. (Great applause.) In 
the first place I would call your attention to the condition of things 
in this city. I propose to enter into no personal abuse of the managers 
of the Democratic party in this city or even of the Sachems or of 
the leader of Tammany Hall. I know Mr. Croker very well. (Cries 
of “So do we.’’) 

I know his merits and I know his faults. I give him the credit 
which belongs to him as a man of great nerve [laughter], great courage, 
great ability of managing the affairs that are committed to him for the 
purpose for which they are committed to him as well as any man 
could. [Laughter and applause.] I believe that he gives us to-day as 
good a government in this city as is consistent with the purposes and 
quality of Tammany Hall. [Laughter.] 

I believe that an administration by Tammany of this city is as 
good a one as the people of this city deserve as long as they are 
willing to submit to it [applause], and we don’t find any of these 
terrible internal outrages, frauds, thefts, plunderings that aroused us 
to superhuman activity in 1871 to overthrow them. But what do we 
find? We find here a city of 2,000,000 people, with an annual ex- 
penditure for their necessary expenses of somewhere from $12,000,000 
to $20,000,000, and the whole used as patronage and party plunder. 
That is one thing we find. 

What else do we find? We find that any man who wants office in 
this city must go to Mr. Richard Croker and take off his hat before 
he can have it. (Applause and laughter.) As Mr. Tekulsky says, 
“there is nowhere else to go.” (Laughter and applause.) We mean 
there shall be somewhere else to go. (Applause.) Well, my words 
are weighted; you can well ponder upon them. We are to have a 
constitutional convention next month, the month of May here, to re- 
view the constitution of the State, and my brother Root, and others 
like him, are expected to do the heavy work in it, and Mr. Tick 
(laughter )—Tekulsky, he is sent up there to assist the work of that 
convention, and he is not alone of the men sent there designated by 
Tammany Hall. 

They would not let any Democrat go from this city who would 
fight Hill and fight Maynard and fight Tammany. Now, when they 
get up there and that great question comes that has got to be solved 
sooner or later, whether the public money of this State shall be 
diverted into sectarian issues [great applause], we are going to have 
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these appointees of Mr. Croker to deliberate upon and decide that 
question. [Ironical laughter.] Well, now, the State government is 
not so bad as it might be. If it is not so bad as it has been, what are 
we grumbling about? 

I will tell you what I am grumbling about. As a citizen of the 
city of New York, I am fearfully tired, and I believe that a majority 
of the men of this city are equally tired of government being given 
to us by any one man or by any squad of men. [Applause.] We 
are tired of being submitted to the despotic control of a handful of 
foreigners who have no stake in the soil. [Great applause. ] 

And we are seeing the countless treasure of this city taken for 
political if not for personal aggrandizement, and should be just as 
tired of it if they were not foreigners, if they were Republicans, if 
they governed by the same name and for the same purposes. [Ap- 
plause.] That is about the state of the case and the reason why I 
have thought if you carry out the plan of the Committee of Thirty 
in this city and show to the community of honest people who desire the 
overthrow of this despotism, the collar of which is upon every man’s 
neck here; if we show them what our honest city was in 1871 to 
unite with our good citizens for the re-establishment of the will of the 
people, they will give us such numbers as will make up the countless 
majority. So much for the city. Now, what do you say about the 
State of New York? We are aiming for the people of the State of 
New York as much as we are for those of this city. What is the 
question at stake for the people of the State, and what has it been for 
the last two years? It is, as I understand it, whether a State govern- 
ment shall be administered by those who have stolen it or have tried 
to steal it? 

You remember what happened a year and a half ago when the State 
Board of Canvassers stole one seat in the State Senate for the Demo- 
cratic party to which they belonged and thereby gave the control of 
the Senate and of the State and the election of a United States Senator 
to corrupt that party? 

These same State Canvassers are now under conviction before 
Judge Edwards, of Poughkeepsie, for contempt of the Supreme Court 
in casting the vote as they did. Well, now we have to submit to 
that tyranny, accomplished by fraud and theft, ever since that day. 
Do you know what occurred at our last election when the worthy 
disciple of that same State Board of Canvassers took possession of 
the ballots at Gravesend and stole the vote of that district for the 
Democratic party? 
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Does anybody doubt or dispute it? (Laughter.) Well, unlike the 
State Canvassers he has gone to his deserts. (Applause.) They have 
been discharged with a fine of $250 apiece, but he has received his six 
years in the State’s prison at Sing Sing. (Applause.) Well, now, 
what strange things happened in this city at the same election? Did you 
read the reports of the trial before Judge Barrett? Did you read 
the story of that Republican inspector who counted all the votes that 
were cast in the polls over which he presided as Democratic votes, 
giving to the Democratic party all the Republican votes? Well, he has 
gone to his account. (Laughter.) 

I want to make an observation here. He committed the crime and 
he has been punished for it. I don’t know whether he did it from 
pure love of Republican principles. I don’t think it is possible. 

My impression is that he either acted under the dictation of some 
local boss or he was bought by Tammany Hall. But this is what 
I wanted to observe. He, a Republican, counted all the votes in the 
precinct as Democratic. But if anybody ever heard in the history of 
the world of any Democratic inspector counting Democratic votes as 
Republican [laughter]; if you can find any such man, we will have him 
prosecuted and convicted just the same. [Laughter.] Well, speaking 
of State politics, what do you think of New Jersey? What is the 
cardinal principle of the Democratic party over there? They found a 
beautiful example for them to follow in that of the New York Senate, 
and so they tried to steal the Senate of New Jersey by expelling by 
force all the Republican majority that had been elected there. [Ap- 
plause.] Thank God this corruption has not reached the judiciary. An 
honest Democratic court was found in New Jersey to punish. [Ap- 
plause. | 

Now, in that situation of affairs, don’t you think that all the people 
in this city who want good government are looking to us. In the 
language of Tekulsky, “There is nowhere else for them to go.” 
[Laughter.] No, this is a great State of ours. Seven millions of 
people, twice as many people as won their independence from the 
crown of Great Britain, forty times as rich and advanced in civilization 
as any community upon the face of the globe, and the question before 
them they have been considering and the question that has been rank- 
ling in the minds of these misguided independent voters is whether 
the people of the State of New York shall inform themselves or not. 
Well, so we think we are safe in the city, and we think we are safe 
in the State of New York, if you will stand by this plan of the 
Committee of Thirty, as in old times, when every person who wanted 
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good government was willing to co-operate with others who wanted 
the same. Whenever there has been a movement for reform, when- 
ever there has been a reform achieved in this State or city, the Re- 
publican party has been at the bottom of it. They are so sure that 
we always will be there that they count upon our support even for 
honest Democrats whom they put in nomination. 

Well, there are Republicans who: can vote the Democratic ticket 
without turning their stomachs (laughter), but I have never been one 
of those. (Applause.) That’s what I say. Now, I am not speaking 
for the Committee of Thirty, but for myself. The other twenty-nine 
may do so or not, just as they please; but whenever the candidates 
of our party are put in nomination for Federal offices and for State 
offices I propose to support them. (Applause.) 

But I am willing to co-operate with any honest citizen of the city of 
New York, of whatever name, of whatever color, under whatever party 
banner, so that we will all unite for the rescue of the city from the 
unworthy hands by which it is held. [Applause.] Well, now, a 
word on national affairs. They are just as hopeful all over the coun- 
try. We are going to be a great transcontinental party once more. 
You all know my great regard for Grover Cleveland, my honest respect. 

He has done one thing since he has been elected which ought to hand 
down his name to a distant posterity, and that was the stand which he 
took to rescue the national credit and our name as a nation on the silver 
question. Well, how did he succeed in doing it? Who did it for him? 
Why, the majority of his supporters were the Republicans in the 
Senate, and without them all his courage and all his virtue could not 
have advanced that measure one step. But, to use a vulgar expres- 
sion, Mr. Cleveland, when he undertook to run and serve his second 
term as President for the Democratic party, bit off more than he could 
chew. (Laughter.) He thought he could hitch up what they call 
the Democratic team, consisting of a combination or a conspiracy of 
the Solid South and Tammany Hall, and drive them tandem without 
getting spilled from the buck as he now has been. (Laughter.) That 
is more than mortal man, even with all his courage and all his virtue, 
can do. It is a remark imputed to a great departed Democratic states- 
man, that he dreaded the domination of the South, for if ever they got 
into power they would seek to wreak their revenge on the North. 
That is exactly what they are trying to do to-day. (A voice: “And 
they will get left.”) 

And now look at this four-footed wild beast which they call a tariff 
bill. [Laughter and cries of “What is it?”] Yes, what is it? The 
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Democratic what is it? It ought to have been personified in the pro- 
cession of the Greatest Show on Earth. Well, all reputable legislation 
heretofore has treated the tariff by itself, and the income tax by itself, 
and succession by itself, and the excise by itself. And now they have 
combined them all. Who made that tariff, if it is made? Who made 
that income tax, if it is made? Who makes the succession tax, if that 
is made? Gentlemen, it is a strike of Southern retaliation against the 
result of the Lost Cause. 

Now I don’t think that the people of this country are going to stand 
that. They will submit to it if it is passed, of course, with grace, 
with law-abiding patience, as they always do, but the first opportunity 
they get they will redress that wrong. [Applause.] Now, those are 
my views, whether as representing the city or the State or the whole 
nation. We have every right to expect a return of the righteous men 
to our banners. We are going to clean up for them; we are going to 
have everything ready. And now, we want you to enroll to-morrow. 

You can look into the newspapers and find out where to enroll, and 
after the enrollment you won’t have to prove the existence of the 
places where the enrollment took place. (Laughter.) Well, this plan 
of the Committee of Thirty, this reorganization, this house cleaning, 
this sweeping out of rubbish, this making room for all the party that 
we expect to come in, this, gentlemen, is the regular express train for 
Albany and the West. The time has struck; the bell has rung. All 
hands aboard this car if they don’t want to get left. She will arrive 
safely in Albany and sweep through the State of New York to Buf- 
falo on November 4, 1894. She will make the trip to the Pacific coast, 
and she will return by way of Oregon, Dakota, Minnesota, Indiana and 
Ohio, and she will reach Washington November, 1896 [applause and 
cheers], and will there connect with extras from New York and New 
England that will there arrive at the same time. 
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ADDRESS ON TAKING THE CHAIR AS PRESIDENT OF THE NEW York 
STATE CONSTITUTIONAL CONVENTION, ALBANY, NEW 
York, May 8, 1894 * 


Gentlemen of the Convention: I should be false to every manly 
instinct if I were not overcome with emotions of gratitude at being 
called upon by such a generous vote by the combined delegates of the 
State of New York to preside over this Convention to perform the 
almost impossible duties of the office except as it shall be rendered 
possible by your confidence, aid and support. Gentlemen, it is a truly 
momentous event when the delegates of a State of many millions of 
people gather together after an interval of fifty years almost, for the 
purpose of revising and amending the fundamental law of the State. It 
is true that there was an intermediate Convention in 1867, most of whose 
work was rejected by the people; and so to this day, we have been liv- 
ing and prospering under the Constitution proposed by the Convention 
of 1846, and then adopted by a majority of the people. Great changes 
have taken place since that day; our population has multiplied over 
and over; the wealth of the State has magnified to an enormous de- 
gree; the habits and customs of the people have largely changed. And 
yet I call your attention to the fact that under this Constitution that 
we are now called upon to amend there has been a general, uniform, 
ever advancing prosperity, comfort and well-being of the people of 
this State. And so, although it may not be for me to indicate or 
suggest how far the work of this Convention shall be extended, I may, 
perhaps, be indulged in one or two suggestions that are pertinent to 
this moment. And, in the first place, as to the spirit in which our 
deliberations should from this moment be conducted; it is true we 
come here, sent by different parties, but after all elected only as the 
servants of the people and to perform their work. And if I am not 
mistaken, we have met with the purpose to act not as partisans, not as 
politicians, but only as citizens and servants of the people. And I be- 
lieve that on the discussion, consideration and decision of the great 


*Mr. Choate received 124 out of the 160 votes cast for President of the 
Convention. Concerning this address he wrote to Mrs. Choate as follows: 
“What little I had to say on taking the chair was very cordially received, 
and, as the Tribune and the Sun both sneer, it must have been just about 
right.” Hlihu Root was chairman of the Judiciary Committee and leader 
of the Republican majority. John M. Bowers was leader of the Democratic 
minority. 
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questions of policy and principle that shall come before us, we shall 
not be actuated by any partisan spirit whatever. 

This Constitution we are not commissioned, as I understand it, to 
treat with any rude or sacreligious hands. ‘To its general features, 
the statutes, the judicial decisions, the habits of this great people have 
long been accustomed and adapted, and it seems to me that we should 
be false to our trust if we entered upon any attempt to tear asunder 
this structure which, for so many years, has satisfied, in the main, the 
wants of the people of the State of New York. (Applause.) And 
yet, gentlemen, there are certain great questions which we are to con- 
sider, which stare us in the face at the very outset of the proceedings 
and will continue to employ our minds until the day of our final ad- 
journment. There is the great and important question of a reappor- 
tionment of the districts of the State. I am innocent enough to believe 
that even upon that question, which might naturally agitate and arouse 
party feeling, this Convention will be courageous and virtuous enough 
to unite upon an apportionment which shall be at once honest, fair 
and just to all the districts and all the people of the State. And then 
there is that second question, forced upon our attention by the changed 
condition of our municipal affairs, that is to say, what we can do, if 
we can do anything, to restore government which shall be Democratic 
government and truly Republican government to the people of the 
great cities of this vast commonwealth. It is not for me to suggest any 
possible measures, but it will be strange indeed if the assembled wis- 
dom of the delegates of this great State shall fail in uniting upon some 
provisions that shall enable the people of the great cities of this State, 
each to conduct and govern its own affairs without the necessity of 
perpetually resorting to legislative interference and aid. (Applause.) 
The relief of the Court of Appeals is also a most important subject 
for us to consider. And then there is the great question of the pro- 
tection of the purity of the suffrage. Strange indeed it will be if we 
shall meet and sit together for four or five months and separate with- 
out being able to throw some new safe-guards around the purity of 
the ballot and to rescue our people from those shocking scenes, al- 
most amounting to anarchy, which have recently disgraced the polls 
in various sections of the State. It is very likely that our Committee 
on Suffrage will be called upon to deal with another very delicate 
question (laughter); in its nature the most delicate of which human 
nature admits. I have no doubt that the demands of those who call 
for an extension of the suffrage to all human beings without regard 
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to sex, will receive at least the respectful attention, and consideration 
of this Convention in its appropriate time. 

And, then, gentlemen, there is one other subject of universal con- 
cern; I mean the great subject of education; the protection, the foster- 
ing and permanent establishment of our common schools, and the dis- 
cussion and perhaps the decision of that other delicate and difficult 
question, whether its due protection requires, and how far it requires 
the retention of all public moneys from all rival sectarian institutions 
of learning. (Applause.) 

And will it be a reflection upon that legislative body that usually 
meets here and in the adjoining hall if I suggest also that it will be 
possible to devise some methods for the regulation of legislation sa 
that a breathing interval of at least one hour or one day for considera- 
tion shall be allowed to the members of the Legislature and the people 
who are watching their movements at every step in the progress of a 
bill, from its introduction to its final passage. 

I think it would be beyond my province to make any other sugges- 
tions. We have but little time to perform the great duties which are 
imposed upon us. Would that we could subject ourselves to a self- 
denying ordinance, so that three-fourths or nine-tenths of that time 
should not be spent in idle talk. (Applause.) We come here to act, 
to think, and to vote. Let us put some restraint upon our tongues. I 
have no doubt that this Convention will be made the place of deposit 
of a vast number of crude and undigested schemes, projects, ideas, in 
dicating every method of modern thought; all of which will have to 
be respectfully received. But will it be out of place for me to indulge 
the hope that no great part of our valuable time will be wasted in the 
consideration of projects which, at the outset, by the vast majority of 
the convention and the community, must be recognized as utterly im- 
-practicable. 

And now, gentlemen, renewing the expression of my thanks for the 
confidence which you have shown me, invoking your aid and support 
at every step in the progress of this Convention, urging you as I prom- 
ise myself, to lay aside all other occupations, all other engagements 
and to devote the time allotted to the business of this Convention ab- 
solutely to its pursuit and performance, let us proceed to the further 
business of the Convention with this common purpose only, not to act 
as partisans, but only as citizens and with one heart for the common 
welfare of the people of this State. (Applause.) 
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PENSIONS FOR JUDGES 


REMARKS IN THE NEw YorK STATE CONSTITUTIONAL CONVENTION, 
Aucust 22, 1894, oN SecTION 12 oF THE JUDICIARY ARTICLE 


STATEMENT 


Section 12, Article 6, of the Constitution as finally adopted, provided that 
the compensation of judges should not be increased or diminished during their 
terms of office, but that the retiring age for Judges and Justices of the Court 
of Appeals and Supreme Court should be seventy, after which age they should 
receive no compensation. These provisions would have cut off from service and 
compensation before the end of their official terms certain judges elected 
prior to January 1, 1894. To provide against this injustice a clause was 
added stipulating that the compensation of such judges who had served ten 
years should be continued for the remainder of the terms for which they were 
elected. When this Section was under consideration in the Convention, 
amendments were offered which would have nullified this provision. To 
combat these amendments, Mr. Choate took the floor and made the following 
remarks: 

Mr. Chairman, by whatever other name we may be known among 
men, when the results of our labors are disclosed, and handed down 
for posterity to forget, let us, above all things, avoid being known as 
the repudiating Convention of the State of New York, as we shall be, 


if either the whole amendment offered by the gentleman from Essex 
(Mr. McLaughlin), or the half-way amendment oftered by the gen- 


tleman from Jefferson (Mr. Brown), should be adopted here to-night. 
I do not mean to say that either of those gentlemen, or any of the other 
gentlemen who have suggested that these earned payments, earned 
pensions, earned compensations, shall be cut off, have in their minds 
to sully the fair name of this State or of this Convention, but that that 
will be the inevitable effect of the measures which they propose. I 
have not exactly taken in the full purport of Mr. Brown’s amend- 
ment, but as I understand it, he says to these judges who have entered 
upon office, upon a constitutional obligation, that their compensation 
should be so much under such circumstances and that it should never 
be reduced: “Yes, we recognize your right, but we, as a Constitu- 
tional Convention, have power to cut it off entirely; we will com- 
promise the matter with you and give your agreed compensation, not 
for the term for which it was promised you, and in respect to which 
you have entered upon the service of the public, but we will give it to 
you in half measure, for a portion of that time.” And the gentle- 
man says that is the true spirit of his proposed amendment. “We do 
not know and we do not care whether you are entitled to it. We have 
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the power to cut it off and we will cut it off by our supreme power, speak- 
ing for the people of the State of New York.” 

Now, Mr. Chairman; one word on the history of this matter. Short- 
ly before the adoption of the amendment, which created these pen- 
sions, the policy of pursuing which is abandoned by everybody, shortly 
before that the example was set by the federal government which never 
had given a civil pension before. Recognizing the arduous labors, the 
exalted station and the increasing age and the difficulty of bearing the 
responsibility which rested upon the judges of the Supreme Court, 
they enacted that if a man had been ten years in service on the bench 
and reached the age of seventy, he might retire, and should have. his 
pension for the same salary for the residue of his life. In the federal 
service it had never been known that a judge once retired or relieved 
from service upon the bench returned after an interval to resume his 
place by appointment of the President. No such case, I believe, had 
ever occurred. And so, when the act of Congress said that if you have 
served ten years upon the bench and have reached the age of seventy, 
you may retire with this pension, it meant ten continuous years of sery- 
ice, prior to the arrival at seventy years of age. Inspired by that ex- 
ample, the people of this State adopted the constitutional amendment 
of 1880 in the same spirit and in language which admits of but one 
interpretation. Let me read it. It seems to have escaped the memory 
of the gentlemen who have introduced these amendments. The pro- 
vision is: “The compensation of every judge of the Court of Appeals, 
and of every justice-of the Supreme Court whose term of office shall 
be abridged pursuant to this provision, and who shall have served as 
such judge or justice, ten years or more, shall be continued during the 
remainder of the term for which he was elected”—imitating at a con- 
siderable distance, but in the same spirit, the policy that had been in- 
augurated at Washington. Now, it never had been known in this 
State, I believe it never will be known, that a judge serving a term of 
fourteen years, retired into private life, and after an interval was re- 
elected for another fourteen years. The perpetual, universal policy 
in this State was either when a judge’s term was ended, to let him 
depart into private life, or, if his services were held so valuable that he 
must be continued in the service of the State, to re-elect him immedi- 
ately, so that his one term should join right on upon the heels of that 
which preceded, and, therefore, in the only way in which this would 
apply, you would find a judge who had served fourteen years or more 
in the service of the State as an acceptable judge, and who had reached 

, the age of seventy, and was thereby to be retired. Mr. Chairman, is 
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there any doubt, has anybody suggested a doubt, as to what that 
means? Nobody. The gentleman from Essex (Mr. McLaughlin) 
says the people did not realize what it meant. Who are the people 
who did not realize what it meant? It is upon its face capable of but 
one meaning, “Shall have served ten years or more,’ meaning ten or 
more continuous years up to the time of his reaching seventy and 
when this case came before the Court of Appeals, the only argument 
that was presented that was deemed worthy of consideration by Judge 
Peckham, who wrote the opinion of the court, was that it would be a 
very strange thing to apply, that if a man when he was twenty-five 
years old should serve a term in the Supreme Court, and then go out 
into private life, and pursue his profession until he was sixty-five, and 
then be elected for five years, it would be a hard thing for him to 
claim his pension of nine years after arriving at the age of seventy. 
Judge Peckham says that is not a supposable case, and when such a 
conundrum is presented-to this court for solution, we will endeavor 
to solve it. Now, Mr. Chairman, has either of these gentlemen who 
have advocated the breaking down of the report of the committee on 
this point, said that the decision of the Court of Appeals was not right ? 
Have they pointed out any other possible construction which this would 
bear? No. They have only said that Judge Earl, who was afterwards 
to benefit by it, took part in the decision. It seems to me, Mr. Chair- 
man, that any reasonable lawyer, reading that decision and reading the 
constitutional provision upon which it is based, understanding the his- 
tory of the whole matter, will say at once that.the decision is right. 
And now what follows? ‘They talk about $400,000 being possibly in- 
volved in this. It is a possibility. Probably $200,000 would be a more 
reasonable calculation upon the possibilities of life. But I call now 
the attention of the Convention to the presiding judge of the Court of 
Appeals. The case was submitted in the Court of Appeals on the 
15th day of January, 1891. It was decided on the 24th of February, 
1891, and the presiding justice of the Court of Appeals was elected in 
November, 1892, upon the face of that decision by the people of this 
State. Now, what is proposed? Why, sir, are we returning to bar- 
barous times, or do we live here in the end of the nineteenth century, 
when public life and public policy are sought to be placed upon an ex- 
alted basis? What is proposed? That the distinguished judge, having 
served the State faithfully for twenty-eight years in this single Court 
of Appeals, having then done probably more than any other living man 
to make the law of this State, shall be what, when his term expires at 
the end of 1896? What do they say? Do they say: “You are en- 
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titled to this pension”? ‘They know he is. But what do they say? 
“That you are entitled to it; get it; sue like any other suitor.” And 
what a humiliating spectacle will this great State of New York pre- 
sent, meeting before the Supreme Court of the nation at Washington, 
this hoary-headed and respected servant who has given all his best 
years to its highest service, and compelling the State to perform its 
solemn obligations. Are we willing to drive the people of this State 
to that humiliating position? For one, I am not. In my judgment, 
take it for what it is worth, good or bad, as a lawyer, there is no an- 
swer to the legal claim. As a citizen, as a man, law or no law, there 
is no answer to the moral claim. (Applause.) Now, Mr. Chairman, 
do not let us debase ourselves. Do not let us take a position that we. 
cannot afford to take before the people, or afford for the people of the 
State of New York to take before the world. This State never has 
repudiated its obligations, and by our aid it never shall. (Applause.) 


| 
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SECTARIAN SCHOOLS 


ADDRESS IN THE New York STATE CONSTITUTIONAL CONVENTION, 
Aucust 31, 1894, on THE Use or Pusiic MONEY 
FOR SECTARIAN INSTRUCTION 


Mr. Choate having relinquished the chair, the Secretary read Section 
4, Article 9, of the proposed Constitution in the language following: 

“Sec. 4. Neither the State nor any subdivision thereof shall use 
its property or credit, or any public money, or authorize or permit 
either to be used, directly or indirectly, in aid or maintenance, other 
than for examination or inspection of any school or institution of learn- 
ing, wholly or in part under the control or direction of any religious 
denomination, or in which any denominational tenet or doctrine is 
taught. 

“This section shall not apply to schools in institutions subject to the 
visitation and inspection of the State Board of Charities.” 

Mr. Choate: Mr. Chairman, I offer an amendment to this section. 

The Secretary read: Mr. Choate moves to amend Section 4 by 
striking out the last two lines, namely: “This section shall not apply 
to schools in institutions subject to the visitation and inspection of the 
State Board of Charities.” 

Mr. Choate: Mr. Chairman, I move to strike out this proviso, this 
qualifying clause at the end of Section 4, upon the ground that it nulli- 
fies entirely the effect of the restraints of Section 4 as to charitable in- 
stitutions in which sectarian or denominational tenets or doctrines are 
taught; upon the ground that it is a violation of an implied under- 
standing had before this Convention when the discussions on the sub- 
ject took place in our public hearings; on the ground that it defies the 
universal public sentiment of this State as it has been expressed in all 
quarters, and is in flagrant derogation of a sound and universal prin- 
ciple, that none but public schools shall receive the support of public 
moneys, and that the people of this State, or of any section of this 
State, shall not be taxed for the support of education of a sectarian 
nature in any schools whatever. Now, it is well to understand what 
the meaning of this section is, this final clause of this section, which 
has been most artfully contrived and is well calculated to deceive the 
unwary; and I beg the attention of gentlemen for a few minutes to it. 
“This section shall not apply to schools in institutions subject to the 
visitation and inspection of the State Board of Charities.” What in- 
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stitutions are subject to the visitation and inspection of the State Board 
of Charities, it would not now be easy to say. ‘Their powers of in- 
spection and visitation as at present arranged by law are of a some- 
what indefinite but yet limited description. I understand, however, 
that it is the purpose, if this section is adopted, to make it fit in with 
the proposed amendment offered by the Committee on Charities, which 
will fix and prescribe the exact limits of the supervision and inspection 
of the State Board of Charities; and in order that gentlemen may un- 
derstand what that is, I call attention to the report of that committee, 
being Document No. 59, in the public documents, in which the super- 
vision and inspection of the State Board of Charities is thus described 
as it is intended to be made. I read from page 8 of Document No. 59: 

“The State Board of Charities would have supervision over seven 
reformatories, eight institutions for the deaf, two for the blind, one 
for epileptics, three for idiots, one for Indian children, one for soldiers 
and sailors, fifty-eight county poor-houses, one hundred and forty-one 
orphan asylums and homes for the friendless, one hundred and twelve 
hospitals, forty-five dispensaries, a population of sixty-two thousand 
one hundred and fifty-four, together with the supervision”—and this 
is the important part, Mr. Chairman—“together with the supervision of 
a number of charitable and benevolent societies not included in the above 
list. 

That is to say, as to all those charitable and benevolent societies not 
in the above list which it is the contemplation of the report of the Com- 
mittee on Charities to permit to continue to receive public money for 
the support of their inmates, under restrictions and restraints which 
will be very properly applied by the amendment offered by that com- 
mittee, it is now proposed to make Section 4 in its main provision utter- 
ly inapplicable. What are those institutions? They are the sectarian 
institutions, Protestant and Catholic, Jewish and of every other de- 
scription, every form of religious belief in this State; they are the 
institutions about which the dispute was when this Convention first 
came in session, when the public mind was agitated upon the subject 
whether they should not be cut off from every dollar of aid for any 
purpose, upon the broad doctrine that public moneys ought not to be 
applied to private charities. Now, then, here is not merely a relief 
from the restraints, but an implied enactment embodied in thé Consti- 
tution that those institutions shall receive public money for the sup- 
port of schools in them, although therein there may be taught, or shall 
be taught, denominational tenets or doctrines. For one, I am abso- 
lutely opposed to that. TI do not think we can go before the people 
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and face the people of this State with these two lines in our proposed 
Constitution. It will sink the whole ship, if we go before them so de- 
fiant and regardless of the express views of the people in all parts of the 
State. Now, Mr. Chairman, it is not the first time this subject has 
been under consideration here. Almost all the members of this Con- 
vention were present at the meetings that were addressed by Mr. 
Coudert and Mr. Bliss, the authorized spokesmen for a very large por- 
tion of these charitable institutions, these institutions in which denomi- 
national tenets are taught and which now it is intended by this const1- 
tutional provision actually to authorize public moneys to be expended 
upon. Not for the support of the inmates; I do not mean that. We 
are all agreed, I believe, about that, that wherever they have public 
wards the public money may be used under proper inspection, account- 
ability and restraint, for the shelter, the food, the clothing of these un- 
fortunate children. The proposition now is, that if they are Roman 
Catholics, the State shall pay for teaching them Roman Catholic doc- 
trines; if they are Methodists, the State shall pay for teaching them 
Methodist doctrines; if they are Swedenborgians, or Presbyterians, or 
Hebrews, and so cn through the whole chapter. Now, what took place 
when this discussion was up before? They came forward and said 
they made no such claim. They repudiated any such claim. I read 
from a speech made by Mr. Coudert in this very presence, at the Sec- 
retary’s desk. He said: “My friends on the other side unanimously 
speak of the common schools as the palladium of our liberties, as the 
corner-stone of our institutions, etc. This language is very fine, and I 
am quite willing to indorse it, and I shall not to-day say one word in 
opposition to this plan of amendment so far as it relates to the common 
schools. Let it be understood that this system shall remain intact— 
that public opinion will not tolerate a diversion of any public moneys 
from their lawful object to encourage denominational education. Put 
it, if you are so inclined, into our Constitution.” And Colonel George 
Bliss, speaking on the same day, made an argument of great ability, and 
with which he was himself so well satisfied that he afterward printed 
a revised edition of it; and in that he says: “As to the schools, I do 
not care what action you take in this Convention with reference to an 
amendment bearing upon the common schools. Mr. Coudert has very 
largely anticipated what I had taken the pains, so that I might not be 
mistinderstood, to write down, but I will take the liberty of reading it, 
so that there may be no mistake about it. I recognize that public opin- 
ion believes in using funds raised by taxation exclusively for the public 
schools, and that though these schools, as now conducted, do not meet 
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the requirements which Catholics deem essential to education, it is 
useless to oppose public opinion as it now exists. * * * So, go on 
with any form of amendment you think necessary to prevent the with- 
drawal of public moneys from the public to parochial schools; you 
will find no present opposition from me or those I represent. You 
will, I think, find practically no opposition from any Catholic.” 

Now, Mr. Chairman, what are these appropriations of public money 
that are being made? ‘They are not for tuition in these sectarian in- 
stitutions; they are not confined to one sect, to one denomination, to 
one city, or to any one portion of the State. They are stated as fol- 
lows in a document submitted to this body, which has never yet found 
an answer as to these items: “New York city—apportionment of 
funds by the Board of Education of the city of New York to corporate 
schools, for the year 1892,” and then it goes on and specifies here, 
amounting in all to sixty-one thousand dollars. “Brooklyn—appor- 
tionment of funds by the Board of Education of the city of Brooklyn, 
to denominational schools, for the year 1893,” amounting to some 
thirty-one thousand dollars. Similar reports are given from Rochester, 
Syracuse, Buffalo, West Troy and so on. Mr. Chairman, there is a 
law on our statute books now, at any rate relating to the city of New 
York, referred to by Mr. George Bliss in his argument, to which I 
wish to call attention. Hesays: “The report of the Board of Education 
in the city says expressly that in all cases of non-public schools re- 
ceiving public moneys, the State law prohibiting sectarian instruc- 
tion and the use of sectarian text-books appears to have been complied 
with.” Tell me, sir, what will become of such a statute as that when 
this constitutional amendment, with this proviso, goes into operation? 
Why, the first thing they will claim, and will claim with confidence, 
and I believe will claim with success, will be, that the Legislature un- 
der this constitutional provision, has no right to pass such a law, because 
it is embodied in the Constitution that public moneys may be used for 
schools in institutions subject to the inspection of the State Board of 
Charities, although they are the centers of instruction in denomination- 
al doctrine. Now, are the people of the State ready for that? Are we 
ready, as members of this Constitutional Convention, to go before 
them? Have we the effrontery to propose such an amendment as that ? 
In my judgment it would sink anything that we should propose in oth- 
er parts of the Constitution, no matter how meritorious it was. What 
the people of this State mean as to their public schools, is not that the 
public schools only shall be maintained, but that no public money shall 
be applied for education, except in schools and educational institutions 
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that are under public control, and I wonder at the fact that a committee, 
even by a bare majority of one, has been led to propose to this Con- 
vention and to the people of the State such an amendment as that. 

Now, I do not undervalue these charitable institutions, each one 
protected, maintained, established by some religious denomination. I 
believe that they are all worthy. ‘Take the most important of them, 
those instituted by the Roman Catholic church, these charitable insti- 
tutions that are found in such numbers in all our great cities, why, 
sir, the Catholic church has led the march in charities for centuries, and 
I believe that its work to-day in that direction is not inferior to that 
of any other sect; and so it may be said of all these institutions. As- 
sume, now, for the purpose of this argument, that they are absolutely 
worthy as charitable institutions. But what of that? A departure 
was made from what I think to be well-settled principles of political 
economy. twenty-five or thirty years ago, when the State, instead of 
taking care of its own wards in proper institutions provided by itself, 
started off on the new scheme of handing them over to these charitable 
institutions, where they have been so admirably maintained, as has 
here been said. Now, let the State provide for their support, provide 
for their maintenance, but let not one dollar of the public money be 
paid for teaching in those establishments any sectarian doctrines or 
ideas whatever. They are not taught in our public schools. ‘The chil- 
dren that go to the public schools are protected from such tuition, and 
the State moneys ought not, and, in my judgment, never will be, per- 
mitted to be spent in any such manner. If the Roman Catholics want 
their priests and nuns to go as teachers into these corporate parochial 
schools of theirs, let them go, but let them be paid at their own expense, 
at the expense of that mighty church which draws upon the revenues 
of its adherents as almost no other institution does. If the Episcopal 
church wants its priests and deacons to indoctrinate the young inmates 
of the institutions which they have founded with the peculiar tenets 
of the Episcopal church, let that church pay for it. They can well 
afford to do so. But let it not be said that we, a Constitutional Con- 
vention of the year 1894, dared go before the people of New York 
proposing that henceforth any money should be raised by taxation for 
teaching any child any doctrine of religion as distinguished from any 
other doctrine whatever. (Applause.)* 


*Mr. Choate’s amendment was carried. 
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PRESIDEN TLAL FAREW ELL 


ADDRESS OF FAREWELL AT THE CLOSE OF THE NEW York STATE Con- 
STITUTIONAL CONVENTION, SEPTEMBER 29, 1894 


Gentlemen, before the motion to adjourn is put, it may be proper 
for me to say a few words to you in the nature of a farewell. It is 
now nearly five months since we came together and mutually inter- 
changed our oaths to perform with fidelity the duties intrusted to us 
as delegates to this Convention, and I think we may look back upon 
that long period of protracted and arduous labor, and, without any 
pride or boasting, with our hands upon our hearts, say that we have 
faithfully attempted to discharge the duties so assumed. We found 
great responsibility and difficult duties intrusted to us. We were to 
decide, in the first place, the great question whether we should devise 
a new Constitution for the State of New York or merely repair, en- 
large and improve that ancient structure under which its people had 
prospered and lived in happiness so long. ‘There could be but one 
answer to that question. We had only to go over this venerable struc-_ 
ture to discover the defects which the ravages of time had made, the 
improvements and additions which the progress of civilization demand- 
ed, and to apply our wisdom, so far as we might, to the work of im- 
provement and repair. 

More than four hundred amendments were proposed to us from! 
the teeming brains, not only of the delegates, but of large numbers of 
citizens, who thought that they could aid in the work. In my judg- 
ment, one of the greatest services that we have rendered, one of the 
greatest claims to the gratitude of the people of the State which we 
can put forth is that out of those more than four hundred we have 
adopted only thirty-three. We have demonstrated that this, at least, 
was a conservative Convention, mindful of the value of the experience 
of the past, of the precious value of the institutions which our fathers 
had handed down to us. 

We found, at the outset, four or five great subjects upon which the 
public mind had been exercised, and in regard to which it seemed nec- 
essary that we should apply the improving hand. We have done it to 
the best of our ability. With one exception, all of these have received 
the joint support of the delegates, I may say, without regard to political 
or party consideration. 

‘There was the renovation of our judicial system, the system upon 
which the happiness and welfare of the people more truly depends than 
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upon any other part of the Constitution of the State. We have endeav- 
ored to give to the people of the State a judicial system which shall 
answer their purposes, at least, for the next twenty years. We believe 
that if they will take up the judiciary article and examine it, they will 
find that the object of this Convention has been successfully accom- 
plished, namely, by means of it to bring justice home to the doors of 
the people throughout the State more completely, more promptly, more 
efficiently than it has ever been before. 

And then there was our common school system, that other founda- 
tion of civilization itself, of which the people of this State so proudly 
boast. We have done much for that. We have secured the establish- 
ment throughout the State of common schools in which all the children 
of the State may receive, at the public expense, an adequate education. 
We have guarded against that danger which had excited so much ap- 
prehension within the borders of this commonwealth, that, perhaps, 
there was already beginning, and likely to continue and to grow, a di- 
version of money raised by taxation for educational purposes into sec- 
tarian hands and control. All that we have successfully, and, as I 
believe, absolutely accomplished by our educational article. 

There was another subject which deeply agitated the minds of the 
people of this State, and that was the application of public money in 
the way of private charity. By many who had not carefully examined 
the subject, it was believed to be inherently an evil which could only 
be cured by cutting it out by the roots. We have, through our Char- 
ities Committee, most carefully examined that question, and, I think, 
we came to the conclusion that the system which the State had delib- 
erately adopted and carefully followed now for more than twenty years, 
of employing the aid of honest, faithful, devoted private charitable in- 
stitutions for the care of certain wards of the State, that could not 
otherwise be as well cared for, ought not to be departed from; but, at 
the same time, there were abuses incident to the conduct of that mode 
of charity to which, at least, a stop should be put, and we have deprived 
the Legislature of all compulsory power in the matter. Hereafter, if 
this Constitution is adopted, no subordinate division of the State can 
be compelled, by the central power of the State, to devote a dollar of 
its money, against its will, to any particular form of charity. Besides 
that, we have secured the regulation of the State Board of Charities 
to this effect, that wherever any public money is devoted to a private 
charity for the public service, it shall continue under public control, 
and the vigilant eye and the strong arm of the people shall be able to 


PRESIDENTIAL FAREWELL 689 


follow every dollar of the ane money into every institution to which 
it is so devoted. 

There is one subject of vast importance upon which we have not 
been able in like manner to agree without distinction of political prefer- 
ences. But this, let me say: that while, as I believe, upon the one 
side, which happens to be the majority, the scheme of apportionment 
has been devised with a pure and patriotic eye for the public good, be- 
leving that the best welfare of all the people of this State demanded 
it; we give credit for equal good faith, equal honesty, equal patriotism 
to those in this Convention who cannot accept that view, and who be- 
lieve, in other words, that it is unnecessary, unwise and infected with 
political and partisan spirit. Gentlemen, upon that subject we have 
agreed to disagree, and we lay this part of our work before the people 
separately, and, in my judgment, it was a most magnanimous and 
generous act on the part of the majority of this body to separate that 
political question from all the others that are non-political, and not to 
attempt, as it would not have been right or fair to attempt, to say to the 
voters of this State: if you wish to have these wise, and great, and 
useful reforms that this Constitution contains, you can only have them 
at the price of voting for this apportionment scheme, and, on the other 
hand, to say to them, you can only have this apportionment scheme by 
voting for these ten, twenty, thirty constitutional amendments, as to 
many of which you may have personal and honest objections. 

In the remarks which I had the pleasure to address to you at the 
opening of this Convention, I referred to these subjects as those which 
were of great, pressing and special importance. Besides these, we have 
been able to contribute many other wise provisions of reform, which it 
is no time for me now to enumerate. I believe if they are adopted, 
they will contribute to the welfare of the people of this State, and it 
seems to me that it is the duty of the members of this Convention who 
have taken such an active, such an ardent, such a patriotic part in 
framing and passing them, to go their way among the people, explain- 
ing, instructing, advocating these various measures intended for the 
public good, so that when the sixth day of November comes our people 
throughout the length and breadth of the State will, at least, under- 
stand our work, and, if they like it, they will approve of it. 

Gentlemen, I have to thank you for all your kindness and courtesy 
to me throughout all the trying days of this Convention. I was aware 
from the beginning to the end of my inadequacy for the duties that 
you had imposed upon me. The friendships that I have formed in this 
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body will last throughout my life. I thank you for your special kind- 
ness manifested an hour ago. It overwhelmed me with emotions of 
gratitude. And let me, in closing, express the fond hope that all the 
members of this Convention may look with pride and satisfaction, 
each upon his own labors in this Convention, that it will be to him, to 
the last moment of his life, a precious honor to have occupied a seat 
here and to have his name enrolled upon its list. I trust, gentlemen, 
you may go to your various homes and enjoy to the end of your days 
peace, prosperity and happiness. (Applause.) 
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SPEECH AT A Mass MEETING In Cooper Union, NEw York, on Oc- 
TOBER 27, 1894, In SUPPORT OF THE REVISED CONSTITUTION * 


Mr. Chairman, Ladies and Gentlemen: I think you might spend 
your time a little better than that (referring to the long-continued ap- 
plause). (Laughter and applause.) You will not be afraid of the 
document which I hold in my hand; it is nothing but a copy of the 
revised Constitution, under which, God willing, we expect to live for 
the next twenty years at least. (Applause.) 

I am no stranger upon this subject. Almost exactly twenty-three 
years ago to-night I stood exactly where I now stand, backed by all 
there was of courage, of virtue, of intelligence and of honesty that 
there was in this city, presenting the nominees of the original Commit- 
tee of Seventy, under whose lead it was proposed to overthrow the 
Tammany of that day. (Applause.) Then as now the Republicans 
led the van and were supported by all the best Democrats who could 
not stomach fraud and corruption. (Applause.) Well, on that day 
we won the victory. (Applause.) Tammany was crushed, and, as the 
people of this city had fondly hoped, was destroyed. Her leaders were 
refugees, exiles—disgraced, imprisoned or dying as strangers in a for- 
eign land. Those men who formed that original Committee of Seventy, 
who stood here with us that night—almost all of them, I am sorry to 
say, have passed away. A few gray-haired veterans still linger, and 1 
delight to recognize their presence here. (Applause.) But the cause 
which called them together, the spirit that animated them, is the same 
cause and the same spirit that have aroused the people of this city 
to-day. (Applause.) Generations arise and perish. Men may come 
and men may go, but Tammany flows on forever. (Applause and laugh- 
ter.) Some people think that there was a greater crisis, a more start- 
ling series of crimes, in those days to arouse the indignation of the 
people than we have presented to you to-night. I, for one, do not think 
so. It is true that a great sum of money had been stolen out of the 
public treasury—the people’s money; but it could be counted. That 
upright and veteran public servant, Samuel J. Tilden (applause), 
brought it down to the very dollar and cent that had been misappropri- 
ated. But the men who shared in that plunder could also be count- 
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ed. You can count them on the fingers of your two hands. Who 
can count the aggregate of the spoliation, the plundering, the robberies 
which have taken place under the guise of the Tammany organization 
since that day? Ah! ladies and gentlemen, that is a sum that not even 
Dr. Parkhurst could ever solve. (Cheers for Dr. Parkhurst.) So 
many dollars from every peanut vendor; so many dollars for every 
awning; so many dollars for the obstruction of every sidewalk that 
drives us out into the gutter as we wish to pass along; $500 from every 
steamship company (applause and laughter), and $1,000 from every 
house of ill-fame. (Hisses.) 

Why, zentlemen, the $12,000,000 that Tweed and Connolly and their 
associates made away with is nothing compared with the aggregate of 
these stealings, of these spoliations from our oppressed people, that 
these bandits have made. (Hisses and applause.) Remember that 
only one department has as yet been searched—only the small fry have 
yet been thrown into the kettle. (Laughter.) Who doubts that when 
the jab from Goff’s piercing lance (applause) in each of the other de- 
partments of the city is felt it will disclose corruption, spoliation, black- 
mail, ill-gotten money in as large proportion? (Applause.) 

What is this ‘fammany Hall organization, this Democratic ‘govern- 
ment so miscalled, under which the people of this city have suffered so 
long? Is there anything democratic about it in the real sense of the 
word? (Cries of “No.”) Is there anything republican about it in that 
sense which guarantees to us a republican form of government—or in 
either sense? Does any reputable Democrat in this city share in its 
influences and in its power? Why, no! To all these exceptions, no. 
A little gang of adventurers, political bandits, have fastened upon the 
vitals of this city a political organization by which and for which they 
live—one man only representative; and every applicant for office, for 
favor, for influence, bows the knee to him. If you intend to be a judge 
you go to him with your hat in one hand and your check in the other. 
(Derisive laughter.) Ten thousand dollars; but if you can pay any 
more or he wants more—$20,000. (Hisses.) If you want a commis- 
sionership or a clerkship you bow the knee to him. If you aspire ta 
join that army of decayed veterans who pretend to sweep our streets 
(laughter) you seek some avenue of influence and introduction to him. 
(Renewed laughter.) The wonder is, ladies and gentlemen, that the 
people of this city have submitted so long. As long as we are willing 
to submit, this state of things will be continued and not a moment long- 
er. (Applause.) 
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As long as the taxpayers of this city are willing to pay $35,000,000 
a year for these men, who themselves pay no taxes and have no stake 
in our soil and who use the money not even for righteous political pur- 
poses, but as plunder and patronage, and to keep up the organization 
by which they maintain their power, so long it will be maintained. 
(Applause.) But it will not be maintained. After an interval of twen- 
ty years of apathy, of negligence, of indifference to their sacred duties 
of citizenship, the people have decided to take their own affairs once 
more into their own hands (applause), and you will see a week from 
next Tuesday all the honest voters of this city going up to vote down 
these miscreants. (Loud applause and cheers.) Before saying a word 
about the constitutional amendments, I would like to say a word to- 
night about our State officers. (Applause.) There is the political 
treachery and trickery and debauchery as represented in the person of 
Senator Hill (hisses), and honest government for which Levi P. Mor- 
ton stands (cheers), and always has stood. (Renewed cheering.) Yes, 
Levi P. Morton stands to-day as he always has stood for honest gov- 
ernment. (Applause.) And now Senator Hill says that he does not 
propose to thresh over any old straw. (Derisive laughter.) But, la- 
dies and gentlemen, the people of this city do intend to thresh it over, 
and he is the very old straw that they mean to get at. (Immense cheer- 
ing, again and again renewed.) 

He says, with generous equanimity: “Let byegones be byegones.” 
(Derisive laughter.) But he must remember that no crime can be con- 
sidered a byegone until the criminals who committed it are also bye- 
gones. (Enthusiastic cheering.) The people of this city will never 
forget the theft of Dutchess County, until the master who dictated it 
has become as much of a back number as Maynard has already become. 
(More cheering.) Do you observe that all the patriotic Democrats 
have united against him? Some of those Democrats forget—and that’s 
their only error—that the only way to beat Hill is to vote for Morton. 
(Applause. ) 

There are two other honest Democrats whom we all admire very 
much, who somehow have been captured by Hill. There is my friend 
Coudert (laughter), whom we all admire and respect and love. (Re- 
newed laughter.) But the best of men lose their heads sometimes. 
(Laughter.) He said, as I read it in a report of his speech, that Gov- 
ernor Hill to-day represents all that the honest people of this State have 
been struggling for for the last ten years (uproarious laughter), and 
that all this talk about conducting municipal affairs without reference 
to party politics is all bosh. (Laughter.) Well, now, Mr. Coudert can 
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make a mistake once; he can presume upon his popularity to utter such 
sentiments as that once; but I advise him never to say so again (great 
applause, again and again renewed), because the people have long 
memories, and it might result in identifying his name with this bosh 
which he advertises so loudly. (Laughter and applause.) 

There is my friend, Mr. Ellery Anderson, one of the best of men. 
He says, as I understand it, that these disclosures of the Lexow Com- 
mittee are only the inevitable outcome of the infirmities of our human 
nature. (Laughter.) I think he has been mixed up with Democracy 
too long. (More laughter.) And he says in addition, that we shall 
have no better until the millenium has come. (Continued laughter.) 

If he is so sleepy and unobservant as that, when Gabriel blows his 
trumpet and all the rest of us sinners arise, he will be still asleep (loud 
laughter), and get left. (Renewed laughter.) 

There are, however, questions more important for the people of this. 
city than the mere election of certain candidates to office in this city, 
and that is to the Constitution under which we shall live for the next 
twenty, or thirty, or forty, or fifty years. (Cheers.) 

Now, without any volition of my own, I was elected a delegate to 
the recent Constitutional Convention (applause) and by the favor of my 
fellow-delegates, I was elected its president. (Renewed applause.) 
I attended all of the busy and protracted sessions of that senate, from 
May 8 until September 29—except during two days when a peremptory 
personal engagement called me out of the State—and I know whereof 
I speak when I say that the wicked charges of partisanship that have 
been made against that body by Governor Hill and the echoes of these 
charges since adjournment are absolutely without foundation, and have 
sprung only from a fevered and disordered imagination. (Applause.) 
‘There never was a more earnest, devoted, patriotic, unselfish set of men 
than those who were charged with the responsibility of that Conven- 
tion; who left their families and their business and devoted five months 
of their time to that onerous and difficult work. (Applause.) 

In the first place, the first great question that was presented to us 
was whether we should make a new Constitution or whether we should 
simply repair the ravages that time had made, and arrange for such 
changes as the onward march of human events might render necessary 
in the existing Constitution. We concluded that it would not be the: 
best to lay aside altogether that venerable instrument under which the 
people of this State had prospered and flourished so long. Not how 
much change was necessary, but how little was necessary was the end 
and aim and guide of our actions from the beginning. (Applause.). 
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We were flooded with petitions and memorials from every class and 
condition of persons from all over the State. Every man, and, indeed, 
every woman, who had an idea in regard to government was heard 
_from. Out of more than 400 amendments that were proposed, the Con- 
vention adopted and recommended to the people the adoption of only 
thirty-three. (Applause.) Of course there were many important 
projects that had to be postponed; but we considered that the adoption 
of these thirty-three would greatly advance the welfare of the people 
of this State; and I say to you now that it will be a calamity for the 
people of this State should these amendments be defeated. (Great ap- 
plause. ) 

The judiciary article was prepared by a committee of ten Republi- 
cans and seven Democrats, who indorsed and approved it, and now 
Governor Hill says that, because he doesn’t like the apportionment ar- 
ticle, which is to be voted on separately, he wants the Democrats to 
vote down the judiciary article (hisses) and every other amendment. 
That is characteristic of Democratic statesmanship. (Laughter.) 

The people of this State have been working for twenty-five years to 
strip the Common Council of all power, believing that they could not be 
entrusted with it, so that now all their functions reach little further 
than licenses for dogs and peanut stands, and other trivial franchises. 
(Laughter and applause.) The Democrats said: “Do not allow the 
Legislature to pass any law affecting the internal government of cities 
without giving the Mayor of the city the power to veto it.””, We thought 
and said that the people of this State are represented in Senate and 
Assembly and are responsible for the government of the State and of 
every division of it without giving the power to veto a law into the 
hands of a Mayor Gilroy (hisses) or a Mayor Grant (hisses.) That is 
not the kind of reform we were sent to Albany for. (Applause.) 

Then we have passed another enactment, almost equally valuable, in 
respect to city matters, and that was that, in respect to the internal af- 
fairs of a city, no bill should become a law or be presented to the Goy- 
ernor for his signature until it had been sent down to that city, and a 
fair opportunity given the city authorities to examine and report on it, 
and the Legislature had provided for public hearings in the city upon 
such measures. (Applause.) That bill, too, was passed in the Con- 
vention by general consent, and yet Governor Hill says: “Veto that, 
because I do not like your apportionment.”’ I am coming to the appor- 
tionment by and by. 

You know that all the great legislative mischief comes from all the 
work being huddled into the last three days of the session, and from 
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bills being subjected to amendment on the third reading, and on the 
final reading, and in the engrossing-room, and on the way from the 
engrossing-room to the Governor. All sorts of iniquities are crowded 
into the last three days of the session. Nine-tenths of the bills that 
any Legislature passes are passed in those three days. Now, we have 
provided by another amendment that no bill shall be put upon its final 
passage until, in its final form, never to be amended after that, it has 
lain upon the desks of members of both houses for three consecutive 
calendar legislative days. (Applause.) Now, if that amendment is 
adopted, nine-tenths of the legislative corruption, of legislative blund- 
ering, of legislative crime, will be put a stop to. (Cheers.) 

And then we have done something for the suffrage. One Judge 
has been watched and found to make 500 citizens a day. Well, that 
makes fifty an hour for ten hours a day. ‘The law requires that the 
Judge shall ascertain an applicant’s good moral’ character, the Judge 
shall ascertain his history as to nationality and ability, that the applicant 
shall be familiar with the Constitution of the United States. The fail- 
ure to observe this law was a most outrageous evil; it is the seed of 
more illegal voting than almost any other upon which you can place 
your hands within the last twenty years. Now we have provided that 
no man shall be permitted to exercise suffrage in this State until he 
shall have been a citizen at least ninety days. Ninety days is to inter-— 
vene between the naturalization and election day, thus giving time for 
the Police Department and the official committees of every honest po- 
litical organization to search the records of naturalization and find out 
how far they are true and how far they are false. (Applause.) Gov- 
ernor Hill says that is not Democratic; he says every citizen, the mo- 
ment he is created a citizen, has just as much right to vote as any other 
citizen. That is his specious argument. 

The real reason why he, a. Democrat, has issued orders to all other 
voters to vote against every amendment is this, that they distrust the 
intelligence of the average Democrat to distinguish between different 
amendments, either by number or by name. (Laughter.) 

We found another subject that had long been disturbing the public 
mind, and that was that the school allowance, raised out of the toil 
of the people by taxation for the support of common public schools, 
was beginning to be diverted and misapplied to the support of sec- 
tarian schools; and we said—and here Democrats and Republicans in 
the Convention voted alike—that the people of this State would not be 
satisfied short of a provision that not a dollar of public money raised 
by taxation should be used for sectarian schools. (Applause.) Mr. 
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Hill says that is not Democratic, and he advises everybody to vote 
against it because he did not like the apportionment. 

Now, I want to tell a little personal experience I had about the 
Charities amendment. I insisted with all my might upon that amend- 
ment, and the public newspapers, some of them of the Democratic 
guild, have set me down for that as an A. P. A. man; and then because 
I voted for the Charities amendment, about which I am going to tell 
you next, they got up a rumor that I was changing my religion and 
becoming a Roman Catholic. Don’t you like that amendment, that not 
a dollar of public money raised by taxation shall be diverted from the 
public schools to the Roman Catholic, or Presbyterian, or Unitarian, 
or Methodist, or Baptist schools? 

Then I come to the Charities amendment. It was reported through- 
out this State before the Convention met that great masses of public 
money were given to private charities for the support of children, wards 
of the State, for which the State had made no provision, but for twenty 
years had intrusted to the charge of these benevolent institutions, 
maintained by every kind of benevolent people in the State, for their 
proper care; that great masses of money were being diverted, under the 
guise of supporting dependent children, to the use of priests and the 
support of theological institutions. It was found those charges were 
not sustained, but that there were gross abuses, whereby the city and 
State undertaking the scheme of placing these children at so much a 
head in the care of these private institutions, these institutions admitted 
a great many children who ought not to be wards of the State, whose 
parents ought to support them, and kept them for years after they 
ought to have ceased to be a public charge. We considered that a rea- 
son for stopping the abuse, and so we laid down the rule that wherever 
$1 of public money goes to a private institution for the purpose of 
public charity, the authority of the public shall follow it. (Applause. ) 

Now I want to tell you about the Apportionment article of the con- 
stitutional amendments. Governor Hill has been doing yeoman service 
in support of that article (laughter), like the original Democrat who 
wanted to torment Job in the earth, arguing up and down throughout 
this State, that if you pass the Apportionment article it will nip Demo- 
cracy in the bud. If that were true, gentlemen, considering the temper 
of the people of this State toward Democracy as represented at this 
moment by Hill and Tammany Hall—what a stink it is in the nostrils 
of all good citizens—he could not make a stronger argument to compel 
everybody who does not like that kind of Democracy to vote for this 
amendment. (Loud applause.) But it so happens, it is not true. 


698 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


There is nothing partisan about it. (Applause.) There never was a 
more fair, equal and honest measure proposed for the adoption of any 
people than that. (Applause.) 

I will tell you what is the matter with Governor Hill. We had an 
apportionment law. In the first place, how did Governor Hill—for it 
was his work—how did he get power to make it? He stole the Senate 
of 1892, and so got command of the legislative power of this State. 
It was that theft of the XVth District Senatorial vote and seat which 
enabled him to accomplish that. Under an enumeration made in Feb- 
ruary, 1892, which I believe is generally conceded to have been fraudu- 
lent, taken in a way that exaggerated the population of the cities and 
minimized the population of the. rural districts, that ignored the dis- 
tinction between alien and citizen residents in the great cities, almost 
in midnight fashion, at a special session called for that purpose, by his 
management, without discussion, without a word said in its favor or 
an opportunity afforded to say a word against it, by a strict party vote, 
to which that stolen vote from Dutchess County was necessary, he 
passed this present apportionment law under which we are now suf- 
fering. ‘The object of it was, as he is credited with declaring, that if 
that passed we should see no more Republican legislation. The in- 
equalities existing in it are of the most gross and palpable nature. But he 
counted without his host. (Applause.) How little he foresaw that 
the very means which he was adopting to perpetrate that iniquity 
would be the means of his own ruin. (Cheers.) How little he realized 
that he was sowing the wind and would reap the whirlwind which he 
could not control. (Cheers.) How little he saw how the Bar Asso- 
ciation would be aroused to pursue him and his satellites (applause) ; 
how the honest Democrats of Brooklyn, of Buffalo, of New York, 
would rise in solid array against him (loud applause), how the Lexow 
Investigating Committee would be the direct result of it; how a new 
Committee of Seventy would be appointed, and he would have to meet 
all of his adversaries at the polls Election Day. (Prolonged applause.) 

And now let me tell you about that apportionment. We believed that 
it was the desire of the people of this State to cut up that apportion- 
ment by the roots by reason of its gross inequalities, and injustice, and 
by reason of the wicked means by which it had been accomplished. So, 
in pursuance of the precedents had by all former Constitutional Con- 
ventions, we proceeded to make an apportionment. Senator Hill says 
that it is partisan, and discriminates against the Democratic stronghold. 

I say that it is not discriminating against any section or any party 
or thing. I believe there is no stronghold which an angry and aroused 
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people cannot storm, and capture from any party. (Applause.) 
Whether an apportionment is partisan or not depends on the principle 
on which it ought to be made. If as Governor Hill and his representa- 
tives in the Convention claimed, it ought to parcel out the Senate dis- 
tricts and Assembly districts between the two existing parties for the 
time being. Why, we lost sight of that principle altogether. We thought 
that a just, a fair and a nonpartisan apportionment ought to be 
a division of the political power of the State between its vari- 
ous political divisions, fairly divided, chiefly with a view to 
numbers, partly with a view to diversity of interest that could not 
possibly be well represented together, so as to give each section its fair 
share in the Senate and Assembly. (Applause.) And that is what we 
claim to have done, by increasing the number of the Senate from 32 
to 50, and the Assembly to 150. Governor Hill says: ‘You have dis- 
criminated against these great Democratic strongholds,” and I suppose 
he refers to New York and Brooklyn. I propose to demonstrate to 
you that his statement is false, that there is no discrimination against 
New York and Brooklyn. )}We have allotted a certain proportion of 
the Senators and of Assemblymen to New York County and to Kings 
County—seven to New York and five to Kings; and we increased the 
total number of Senators from 32 to 50, and have given such a pro- 
portion of the additional Senators to New York and to Kings as to 
preserve the exact percentage of the political power in the Senate and 
Assembly which had been:given them under the Apportionment act of 
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ROOSEVELT FOR GOVERNOR 


SPEECH AT CARNEGIE Hatt, New York, IN SupporT OF THE CAN- 
DIDACY OF [THEODORE ROOSEVELT FOR GOVERNOR OF NEW 
York STATE, OcToBeER 5, 1898 * 


I could not stay away from this meeting because I have known Col. 
Roosevelt and loved Col. Roosevelt from his cradle (applause), and I 
know that there is not one drop of blood in his body or one fibre 
in his being that is not brave, honest and patriotic. (Applause.) 
He is just the man that in this emergency the State of New York 
wants for Governor, and it would be a great disgrace even to the Em- 
pire State if the people should fail to put him in the Governor’s chair. 
(Applause. ) 

I see that my friend Dr. Parkhurst (laughter)—and with all his 
faults I love him still—(“He’s all right !””)—yes, I think he is all right. 
(A man in the gallery proposed three cheers for Dr. Parkhurst.) I 
see that Dr. Parkhurst, using strong language in that ardent spirit to 
which he is so much addicted (laughter), has expressed his fears that 
Col. Roosevelt will be damned if he has seen “the old man” (laugh- 
ter). That is Dr. Parkhurst’s language, “the old man,’ I should 
have said, if he had seen the presiding genius of the Republicans of 
New York. (Laughter and applause.) See'how polite I have grown. 
I still read the Evening Post every night before I go to bed, but for all 
that I can defer to the proprieties of the occasion. -(Laughter.) Well, 
now, Dr. Parkhurst need not be afraid. I know perfectly well that 
it does not make any difference whether Col. Roosevelt saw Senator 
Platt. The Colonel’s neck is too stiff to receive any collar but his own. 
(Applause and cheers.) And you may strip him before this audience 
and you will find no man’s monogram stamped upon his manly chest. 
(Applause. ) 

Now, this is a very different meeting from that which I addressed 
about a year ago to-night in this very hall. (Laughter.) . Circum- 
stances alter cases, you know, and Roosevelt is the circumstance that 
has altered the case. (Laughter and applause.) We witnessed then 
what, as I look back upon it, was a somewhat mortifying spectacle. 
The Republican party was all out in full force, but it was in two 
divisions—one commanded by that gallant military chieftain, Gen. 
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Wyck, his brother, was already Mayor of New York. 


ROOSEVELT FOR GOVERNOR 701 


Tracy (applause and cheers) and the other by the equally gallant 
civilian, President Seth Low. (Applause and cheers.) Of course, 
Gen. Tracy’s followers were the regulars (applause), but Mr. Low’s 
followers were the volunteers (applause), and, as usually happens when 
great crises.occur and all the forces of the state or the nation are 
called out, the volunteers outnumbered the regulars, and it seemed as 
though in a country that acknowledges the rule of the majority that 
the majority should have prevailed. Well, now, what did we do? We 
had an immense army in battle array against us ready for the storm- 
ing of the city, and we thought—yes, we all thought—that the best way 
of beating the common enemy was first to have a pitched battle with 
each other, and while we were engaged in that the terrible enemy 
overran and trampled upon us both, taking possession of the city, and 
giving no quarter to any of us. (Applause.) 

Well, now, since last year we have learned something (great ap- 
plause), and I think it is one of the most promising signs of the 
regeneration and redemption of the Republican party that the managers 
of that party this year have seen fit to call the people into their 
counsels. (Applause.) It did seem as though there was a breach 
that never could be healed only twelve months ago, and now it is healed 
already, and how has it been done? We have made a great discovery. 
We have discovered in Col. Roosevelt the missing link. (Applause, 
mingled with laughter.) Time has been in search of it for ages. 
Darwin, Spencer, Huxley, all the scientists, have spent their lives in 
vain in its discovery, and here in New York, in the person of this 
hero, we have found it—at least, for the Republican party. (Applause.) 

Now, pretty much everything has been said by the speakers, who 
- have occupied so much of my time. (Laughter. Cries of “Go on! 
Go on!”) I will say one or two things more. I have come here to- 
night upon the invitation of the County Committee. They have done ~ 
me this unusual honor, which I most gladly accepted. Now, I do 
not propose to address my remarks to anybody in this audience. I 
do not propose to address the district leaders, the captains of hundreds, 
nor the captains of thousands, the organization men or the machine men, 
because they are all right. (Laughter and applause.) But I would 
like my words to reach not the bad men of the party, but the good 
men; the better element as they consider themselves, and as they are 
generally described. (Laughter.) I would like to reach the ears of 
the independent men of this state, who, when they go to the polls, know 
that their vote will tell for good government and nothing else. (Ap- 
plause.) I think that the managers of this campaign and of the Re- 
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publican party, have learned that our triumph at the polls depends upon 
the votes of those very men, whether in the city or in the state, and 
now, there are certain points of view which, as it seems to me, con- 
strain every intelligent and honest man in the state who is not hide- 
bound in the Democratic party, to cast his vote for Col. Roosevelt. 
(Applause. ) 

In the first place, I want to call your attention to the way in which 
the two gentlemen now presented for the suffrages of the people of 
the State of New York were placed in nomination. Have you read 
the account of the convention at Syracuse? Is not that a most ex- 
traordinary example of government of the people, by the people and 
for the people? (Laughter.) Why, just see what happened there. 
The convention met; not one word was said about candidates, not a 
single word of consideration or discussion as to who there was in the - 
Democratic party that would make a good Governor. But three—it 
seems they have in that party three, instead of one—presiding geniuses 
of the Democracy—got together in a private room, and, from what 
can be learned, they almost came to blows. Which prevailed over 
the other nobody knows. But at last they handed up to the chairman 
of the convention for him to announce as the candidate for the 
Democratic party the name of a man whom nobody had ever thought 
of as a possibility for Governor, and all that they could say of him 
is that he is a respectable citizen of Brooklyn. (Laughter.) Well, 
Brooklyn was once like Nineveh and Babylon and Thebes—a great 
city. (Laughter.) But now it is the dormitory of Greater New York, 
and in the nightshade of that suburb they discovered this man who 
had been reposing quietly on the bench for fourteen years, and they 
said he is the best man in New York to present to the people for 
their suffrages for Governor. Well, now, I do not call that Democracy 
or Republicanism—it is pure despotism. It is a corrupt trinity from 
which no man is safe or to which he should be willing to submit. 

Well, how was the other nomination made? ‘The convention was 
held at Saratoga, I believe, Mr. President. (Laughter.) Well, it 
don’t make any difference where it was held. The place meant nothing ; 
the people that attended it meant nothing; the people that supervised 
it meant nothing. Now, what did happen? I tell you that the presiding 
genius of our party put his honored ears to the ground to catch the 
rumble of the people’s voice, and he heard it, and all his associates 
heard it, all of us who are now following under his banner. (Ap- 
plause.) Was there any reluctance on the part of the managers of 
the Republican party to obey that voice? For the first time, they 
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have before us declared vox populi, vox dei; the voice of the people 
is the voice of liberty. Do you suppose if all authority of party was 
vested in one man and he heard the response that came from the 
people in all parts of the state from Montauk to Erie, there could have 
been the least hesitation on his part? I imagine he heard it as it came 
from the lips of the people with infinite delight, for it is his business 
to look out for a strong man who shall lead the party. With infinite 
delight he heard it, and he said to himself as he heard: “What, 
Roosevelt, Theodore Roosevelt, Roosevelt the reformer, Roosevelt the 
Civil Service Commissioner, who extended the boundaries of the Civil 
Service as no other man ever has—Roosevelt, the Commissioner who 
has sworn to see the law faithfully executed, and executed it although 
it was a law prepared by his Democratic enemies; Roosevelt, the 
Assistant Secretary of the Navy, the man who for a whole year before 
this war broke out, while the navy was being prepared and the officers 
and the men of the navy were being prepared, was the man who 
stood behind the gunners all the time; and Roosevelt, the Rough 
Rider, he who stormed the heights of San Juan as with a consuming 
fire; who took more than his share of the peril, more than his fol- 
lowers, exposing himself to death, ever willing to lead them.” (Great 
applause. ) 

And he heard all this and he said: “Why, yes; that is the man; 
that is the very man that we have been looking for all this while. 
Is it possible that such a man as that will be willing to take the office 
of Governor of New York? If so, we will put him there at once.” 
(Applause. ) 

Well, now I want to call your attention to one or two other con- 
siderations, and I must be very brief. (Cries of “Never mind; go 
ahead!) Mr. Low has referred to the fact that they propose to put 
two Van Wycks upon us. Well, there may be such a thing as having too 
much of a good thing. (Laughter.) Iam sure I do not know what we 
should do with two Roosevelts, let alone two Van Wycks. Now, what is 
the position? In the first place we know nothing of their description ex- 
cept from the point of view from which they are presented. There never 
was a more perfectly capable Tammany Mayor than Robert Van Wyck 
is now making, and there will never be a more perfect Tammany Goy- 
ernor than Augustus will make, if, under the tuition and leadership of 
Croker, Hill and McLaughlin, he is ushered into the Governor’s chair. 
I am not sure, but I understand they are as like as two Dromios. 
Whether Augustus is possessed of the same divine sweetness of temper, 
I donot know. (Laughter.) But what I want to call your attention to 
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is the peril that is threatening the interests of the people of this city 
and state if you have one of those gentlemen for three years more in 
the Mayor’s chair of New York, and the other for two years more 
in the Governor’s chair at Albany. Every bill affecting the interests 
of this city before it is submitted to the Governor has to be submitted 
to the Mayor for his signature or his veto. It must come from his 
hands approved or disapproved before it shall be presented to the 
Governor for his consideration. Now, how often do you think Augus- 
tus, finding that Robert has vetoed a bill affecting the city, will give 
it any further consideration, or will for a moment think of giving it 
his approval? 

Well, then, there are great interests of the city of New York to be 
affected every year by the Legislature, and the managers of Tammany 
Hall are always seeking what they call relief there. Do you suppose 
that anything that is sent up there with the approval of the Mayor be- 
forehand will fail to receive the support and encouragement of his 
brother Augustus, after it gets there? Now, that is a very serious con- 
sideration. It is one never intended by the Constitution. It certainly 
was intended that there should be independent administration in the 
city by the magistrate there of the city and in the Governor’s chair at 
Albany. But you give us this second Van Wyck and you have got 
practically only one magistrate for the city and one magistrate for the 
country; the two are one and the one are two. (Laughter and ap- 
plause.) 

Now, another thing I would like to say to these people whose votes 
are going to decide this, as they will every other election in New York 
State for a long time to come in the direction of good government. 
These who hold the balance of power and ought to be with us be- 
cause we are presenting the only candidate that stands for good 
government. What has this man Roosevelt done? What sort of a 
man is he? He is courageous, aggressive, honest, intelligent, patriotic, 
and, above all, a true American to the very centre of his soul. (Ap- 
plause.) He is a first-rate public servant, exhibited on many stages, 
and when you are going to compare these two men for the considera- 
tion of the people, one who has been an acceptable judge, never 
interested in public affairs, and the other who since he became a man 
has been fully with all his life and all his energy inquiring into and 
participating in public affairs, how can you hesitate? 

Now, Mr. Roosevelt was for three terms a member of the Legislature. 
He was a very young man, but nobody owned him and nobody con- 
trolled him. That is very certain. It would not be possible for any 
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man to dictate his vote to him in that Assembly. What was the 
consequence? He commanded the confidence of everybody there, even 
of the Governor, who was of another style of politics, Governor 
Cleveland. He framed and procured legislation for this city which 
actually received the approval of a Democratic Governor, and made no 
enemies while he was doing it. The character of the man is a wonderful 
feature. 

Well, then, for six years he was one of the Commissioners and 
for a time the Chief Commissioner of the National Civil Service. 
In that he was aggressive, as he always has been, and always will be. 
He went for extending the bounds of the list. He knew, as we know 
perfectly well, that in the full development of civil service and in its 
final triumphs lie the salvation of politics and the purity of this 
country. (Applause.) And he devoted himself to it with immense 
ardor and immense success. And what is more, let me tell you that 
when the Republican Senators and Republican Representatives flocked 
to his office, as they did week after week and day after day, be- 
seeching him to make exceptions in their favor, he steadily and con- 
stantly refused. 

Now, will you bear with me one moment while I read what 
President Cleveland said to him when he allowed him to leave that 
office? Here is a disinterested witness; here. is something that the 
friends of good government might lend a moment’s ear to. 

The President said: “My dear Mr. Roosevelt, I desire to assure 
you that I accept your resignation as Civil Service Commissioner 
with great regret. Permit me also to thank you for the service you 
have rendered good government during your incumbency of the office 
you have just relinquished. You are certainly to be congratulated upon 
the extent and permanency of civil service reform methods, which you 
have so substantially aided in bringing about. The struggle for a 
firm establishment and recognition of the law is now passed.” (Ap- 
plause.) 

That is the man who saw how he conducted the affairs intrusted 
to him, first in the interest of the people of the state and then in the 
interest of the people of the nation. 

He was made a Police Commissioner of the City of New York, 
and he was informed that he would be expected to promote and 
take care of the interests of the Republican party in that office. What 
was his reply? “In my office I know no parties, but outside of it I 
shall remain as I have ever been—a strong Republican.” (Ap- 
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plause.) And what was his offense? A great many people are going 
to vote for him for that offense. He had sworn to see the law ex- 
ecuted. He had nothing to do with the passage of the law. His party 
had opposed its passage. But he was sworn to execute the law, and 
he executed it to the great disturbance of many of the people of this 
city. I must say that I personally was a good deal inconvenienced, 
for when I know that everybody else is safe in church I like to wander 
up and down and to and fro anywhere on this island. Well, it never 
occurred to me that anything was at fault but the law, and the maker 
of the law; but Col. Roosevelt would have been false to his honor and 
his trust if he had violated his oath and disobeyed the law. So I say 
to these independent men, to whom I am appealing, these men to whom 
the honor of the state and the good of its people and the safety of its 
families and the welfare of its children are and ought to be so dear, 
I say to them I believe that for those acts we shall gain far more votes 
for our gubernatorial ticket this fall than will be lost by anything 
Roosevelt did in his office. 

And then you know—it is so recent that it is not worth while for me 
to recall it to you, as it has been repeated to you so often—what he did 
as Assistant Secretary of the Navy. You don’t want to hear what Mr. 
Roosevelt did then. You don’t care to know what I think about that. 
But I believe that you will be interested to hear—because probably 
most of you have forgotten it—the prophetic words of President Mc- 
Kinley and the noble words of Secretary Long, Mr. Roosevelt’s Su- 
perior in the navy, when against their protest, against the protest of 
his friends, of his wife, of his children, of everybody that surround- 
ed him, he concluded to resign his office, and as he had done, as he said, 
as much as any one to bring on the war, he would go and imperil his 
life to see it safely through. (Applause and cheers.) Now, I shall 
dismiss you after I have read this—and this is a good benediction. 
First, I will read what Secretary Long said on the 7th day of May 
last. Bear in mind that all of Mr. Roosevelt’s glory as a soldier has 
been won since then: 

“IT have often expressed, perhaps too emphatically and harshly, my 
conviction that you ought not to leave the post of Assistant Secretary 
of the Navy, where your services have not only been of. such great 
value, but of so much inspiration to me and to the whole service. But 
now that you have determined to go to the front I feel bound to say 
that while I do not approve of the change, I do most heartily appre- 
ciate the patriotism and the sincere fidelity to your conviction which 
actuate you. Let me assure you how profoundly I feel the loss I sus- 
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tain in your going. Your*energy, industry and great knowledge of 
naval interests, and especially your inspiring influence in stimulating 
and lifting the whole force of the personnel of the navy have been in- 
valuable.’ (Applause. ) 

And now listen to the equally fervent and still more prophetic 
language of President McKinley on that same occasion. He knew 
the kind of man he was dealing with. He knew into what service he 
was going. He knew what his aspirations were to be a soldier, and he 
prophesied the illustrious success that Roosevelt would achieve: 

“Although the President was obliged to accept your resignation’”— 
and this is written by the President’s direction by the hand of his 
private secretary, Mr. Porter——“of recent date, I can assure you that 
he has done so with great regret. Only the circumstances mentioned 
in your letter and your decided and unchangeable preference for your 
new patriotic work have induced the President to consent to your 
severing your connection with the Administration. Your services 
here during your entire term of office have been faithful, able and suc- 
cessful in the highest degree, and no one appreciates the fact more 
keenly than the President himself. Without doubt your connection 
with the navy will be beneficially felt in several of its departments for 
many years to come. In the President’s behalf, therefore, I wish at 
this time to thank you most heartily, and to wish you all success in 
your new and important undertaking, for which I hope and predict a 
brilliantly victorious result.” (Applause. ) 

I wish to repeat one sentiment that every speaker has uttered al- 
ready before me, and that is the duty of the people of the United States 
and of the State of New York, who put President McKinley in the 
chair at Washington and imposed upon him more terrible responsibili- 
ties than have been borne by any President since Lincoln, to hold up 
his arm now in this trying hour. (Applause.) History will tell 
in a few words the great things that have been done under him. It 
will tell that an army of 265,000 men expelled the Spanish power 
which had lingered here for two centuries from every inch of Amer- 
ican soil, and that they did it with a loss all told of only about 1 per 
cent. of the whole number of the forces engaged, including all those 
who died on the field of battle, all those who subsequently died of their 
wounds, and all those who have since died in hospitals, in transports, 
in camps, wherever they have suffered. And then history will also tell 
that under his direction the navy of the United States, with the loss, 
I believe, of only one man for each achievement, completely destroyed 
each of the two Spanish fleets. And then it will also tell that with the 
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loss of the few hundred men they not only conquered one valuable city 
and island in Manila Bay, but that they also conquered more islands 
in that archipelago than anybody will ever know what to do with. (Ap- 
plause and cheers.) 
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CROKER, HILL AND VAN WYCK 


SPEECH AT CHICKERING Hatt, New York, UNDER THE AUSPICES ,OF 
THE BLAINE CLuB, OcroBer 26, 1898 * 


This cordial reception that you have given to me is almost as great 
a compliment as I received last week from the unctuous lips of Mr. 
Croker himself, for I must say that I regard it as the highest compli- 
ment for any respectable citizen to be abused by him. (Laughter.) 
And there is a great deal that hangs on the fact that Mr. Croker for 
the first time in this campaign has opened his lips. The dumb has 
spoken. (Laughter.) He never speaks when things are going in a 
way that suits him. He has never been known to, and I ask you why 
it is that this shrewd and calculating politician, at this late hour in the 
campaign, has found it necessary to open his lips? Well, this audience 
looks to me like a good, old-fashioned audience, who remember things 
they have read in the Bible. Croker’s speech and why he spoke recall 
to my mind the familiar story of Balaam’s ass (laughter), and in two 
or three points Mr. Croker reminds us of that very celebrated beast of 
burden. In the first place, until the ass spoke, nobody in the world 
imagined what a perfect ass he was. (Roars of laughter.) If he had 
not spoken he would have passed into history as an average, ordinary, 
silent ass, who carried Balaam on his way, but when he spoke he 
was distinguished over all other asses in the land. (Renewed laughter.) 

But that is not the only way in which Mr. Croker recalls that story. 
Why did the ass speak? Do you remember the story? It was because 
he was frightened. It was because he got, as the Bible says, into a 
tight place, where he could neither turn to the right or to the left, and 
in that situation, when he saw him who bore a flaming sword confront- 
ing him at last the ass spoke; and it was in the same tight place that 
Croker spoke, when at last he was afraid of him who bore the sword 
before him. And you can tell who the young man is that bore the 
sword. (Cheers.) 

I think that Mr. Croker has done more to promote the success of 
the Republicans in this campaign than even our own speakers. For 
what was it he said? It is the most important utterance that has been 
made in this land, at any rate in the last twelve months. He said: 
“Have you an honest judge on the Bench? Let me test him.” And 
he called upon that judge to do his bidding by removing an honest 
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official, and appointing his own nominee, and to remove the place of 
the public sales of real estate into a place where it would bring money 
to his own pocket. ‘The honest judge refused (cheers), and Croker 
therefore said: ‘We will have no more honest judges in New York 
as long as I rule in Tammany Hall, and I am here for life.” (Laugh- 
ter and cheers.) Now if the citizens of New York, Democrats, Re- 
publicans, Independents, black, white or foreign can stand that, they 
can stand anything. And so it is no wonder that from the time Mr, 
Croker began to speak a new and unexpected impetus was given to 
our campaign, and the more and the oftener he spoke the more the en- 
thusiasm arose. (Laughter.) The people of this city will not submit 
to such an outrage as that with which he threatens us, and I calculate 
that to him we shall owe the tremendous vote which the registration 
which followed upon that utterance demonstrates will be given to the 
Republican candidates in this city. (Cheers.) 

Now, there is another distinguished friend whose services to our 
cause I wish to acknowledge, for they are very great, and that is no 
less a person than David Bennett Hill. You would not think he would 
turn stump orator for the Republicans, but so it is. In his great 
career he has made some memorable speeches. ‘The most memorable 
are the most brief. (Laughter.) Do you remember that first great 
speech of his which has taken its place with those of Demosthenes and 
Cicero? (Laughter.) It was summed up in four brief words. It 
was when he uttered that great maxim, “I am a Democrat.” (Loud 
laughter.) But he said something better than that this time. You 
have heard Assemblyman Weekes describe the bill for the prevention 
of fraud at the elections in this city. It had but one object—to prevent 
fraud at the polls, to protect your suffrages and mine, so that each man 
might cast his one vote and have it counted as it was cast. 

Now, Mr. Hill, ex-Senator, and ex-Governor of New York, comes 
before a great assemblage of his followers and says, what ?—that “‘if 
any of those emissaries of the law undertake to interfere with you as 
you vote at the polls on Election Day, knock him down.” (Hisses.) 
Now, that, I think, shows the spirit of the leaders of the party, who 
suffer those led by them to resort to force and to violence at the polls 
for the purpose of oppressing and overawing the honest suffrages of 
the people. (Cheers.) 

I hope that Croker and Hill will go on talking until Election Day. 
We cannot have two more effective advocates, and if Croker will con- 
fine himself to Tammany Hall, where every word he utters is given 
by the press to every man, woman and child; if he will keep on talk- 
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ing he will do us almost as much good as Colonel Roosevelt is doing 
by his travels up and down the State. (Cheers and laughter.) 

It seems to me that I have got through my speech. There will be 
fair play to-night, and every one who comes after me will get an op- 
portunity to be heard. (Cries of “Go on!”) I’m going on. I am lim- 
ited to thirty minutes, and I have already taken up ten minutes. The 
remaining twenty minutes are very short to discuss the State, Na- 
tional and municipal issues in which we are so much interested. I 
should like to spend some of the time in reading this fine speech of 
Mr. Mitchell’s at Washington, which. has been printed and distributed 
in the hall. But you know how much time it takes to read anything. 
But I would advise you to take one home and read it before you go to 
bed, or even after you have gone to bed. (Laughter.) 

Now as to our State issues. I am a little confused as to what are 
the State issues. I have been reading Judge Van Wyck’s speeches. 
(Laughter.) Well, he says, if I recollect aright, that the first great 
issue is the canal question. I agree with him, and I think we have got 
a man who can take care of the canal question when—(The rest of 
the sentence was lost in the cheers which followed Mr. Choate’s al- 
lusion to Colonel Roosevelt.) What is the suspicion regarding these 
canals? What is it the Democrats charge? ‘That the nine millions of 
dollars appropriated by the Legislature for the supposed completion 
of the enlarged canals had been largely—not misapplied, they don’t . 
say that—but had been lavishly and negligently expended, and that not 
every dollar of it had gone to the object which the people meant it to 
go to. Now, that is a serious question, and it is a question which our 
Republican Governor regarded as serious, and he himself appointed a 
commission, of whose character nobody can breathe a question, to ex- 
amine into the matter and report. That is not the end of the matter. 
It is not the end of the matter at all. If there is any wrong it has got 
to be righted, and if any fraud has been committed it has got to be 
punished; and there is no doubt that if you elect Theodore Roosevelt 
he will see that an investigation is prosecuted, and if anybody is in the 
wrong he will be brought to the punishment which he deserves. 
(Cheers.) I know Theodore Roosevelt pretty well. Man and boy I 
have known him for the last twenty-five years. He has courage all the 
way through from top to toe. He is just as honest as he is courageous, 
and he will deem it his first duty, if I know the man, to see to it that if 
there has been any wrong it shall be righted. (Cheers.) And I know 
this about Colonel. Roosevelt—he would take greater pride in carrying 
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a Republican scalp at his belt, if a Republican has been wicked in this 
matter, than one of his political opponents. (Cheers.) 
_ That is one of the reasons why I support Colonel Roosevelt. Make 
him Governor and he will be the people’s man, and there is no man or 
clique or organization in the State that can draw him away from his 
duty to the people. (Renewed cheers.) Think of Mr. Van Wyck’s 
next utterance about State issues. He says Civil Service reform is the 
next great State issue to the canals, and you ought to elect him for the 
purpose of carrying through and perfecting the uncompleted Civil Serv- 
ice reform of the State of New York. We do not know a great deal 
about Mr. Van Wyck, except that he has been a judge in Brooklyn and 
a very respectable citizen. But like our busy judges and lawyers, who 
are so much taken up by the law that they have not time enough to 
study this question, he will have to lean on somebody if he goes to Al- 
bany. Now whom do you think he will lean on? (Cries of “Croker.’’) 
Well, he won’t lean on Platt. (Loud laughter.) No, he will draw his 
inspiration from Tammany Hall and Croker, and it will be just as im- 
possible for him to resist that seductive influence as it would be if he 
were on the brink of Niagara to save himself from being carried over. 
(Laughter and applause.) Theodore Roosevelt has had something to 
do with Civil Service reform. Ona great State issue like that, I would 
rather take a man who had been six years in the service of his country 
in the National Civil Service Commission, and who had done more 
work than any other man in aggressively pushing forward that reform 
work, which demanded the approval of a Democratic and Republican 
President alike, and satisfied even the Republican members of the Sen- 
ate, who thought that, being a Republican, they could get him to relax 
his rule, but who realized that they could not make him budge one inch, 
and who learned to respect him as an honest man. (Loud cheers.) 
There was one State issue which Mr. Van Wyck did not mention, 
and that was the relation of the Governor to the Mayor of New York. 
(Loud laughter.) That important question should never be forgotten 
when the people are considering whom they will vote for. The Van 
Wycks are colorless men. When you look at them you can see through 
them and behind them to Richard Croker. (Laughter.) The Gov- 
ernor has one great function in respect to the city of New York. If 
he finds the Mayor untrue to the interests of the people of the city, he 
is to remove him. (Loud laughter.) Now, these two Van Wycks are 
as alike as peas in a pod, and I would like to know if the interests of 
the people of New York were not properly considered and upheld by 
the Mayor if the Governor at Albany would remove him. (Renewed 
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laughter.) There is another thing that Van Wyck forgot to mention, 
and that is that we have got partial home rule here. A bill relating to 
New York which passes the Legislature must first be submitted to the 
Mayor for approval before it goes to the Governor.. Now, how many 
bills that Robert approves do you think Augustus would veto, or how 
many bills that Augustus would veto do you think would be approved 
by Robert? (Laughter and cheers.) 

I want now to say a word on the great necessity of the Republicans 
carrying the next Congress. Have you read the proceedings of the 
Peace Commission in Paris? Well, they have been there about six 
weeks, and as yet apparently they have not accomplished much; and 
why is that? One side is laboring for delay. It is not our side. I am 
sure of that. No, Spain, through her representatives in that Commis- 
sion, is asking for delay. How long does she want to wait? She wants 
to wait until Nov. 9, because she knows that if it goes forth to Amer- 
ica and Europe that a Democratic House of Representatives has been 
elected, and thereby the arm of President McKinley has been stricken 
down, Spain will hope for a great outcome of benefit to herself. I say 
vote for every one of those Republican Congressmen; vote to sustain 
the great work accomplished by Dewey and Schley and Sampson. 
(Loud cheers.) It is not only to secure to ourselves whatever fruits 
ought to be secured as a result of the blood and treasure shed by our 
people in the last six months. It is to determine and satisfy America 
and Europe whether the people of the United States are ashamed or 
proud of this war in which we have been engaged. Just as sure as 
the sun rises on the day after election on a Democratic majority, it will 
go forth to the world that we are ashamed of our own work and just 
as sure as we strengthen the Republican majority the world will be 
 satished that we are proud of what we have done and that we are 
determined to stand by it for the good of America and of the world. 
(Loud and continued cheering.) 

And now let me say a word about my friend Mr. Mitchell. (Cheers. ) 
Are you going to stand by the good and faithful service he has ren- 
dered to his electors for two terms? It was a desperate fight the first 
time, but he carried his district. It was an easier fight the second 
time. Let it be still easier this time. (Cheers.) What is your choice 
between, him and whom? (Cries of “Mitchell!”) Mr. Riordan— 
“Dan” Riordan—is his opponent. Do you know Mr. Riordan? Have 
any of you ever heard of him? Do you know what his views are? 
He says, I believe, that he has no views, but that he is ready to learn 
whatever Tammany Hall will teach him, (Laughter.) It seems that 
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he is a discovery of the celebrated Divver, Mr. Justice Divver, of 
flagrant memory. (Renewed laughter.) What does he represent by 
his silence, ignorance and unfitness? What does he represent to the 
voters of this district? He represents the Chicago platform, behind 
which the Democrats in this State are now skulking without saying so. 
It was the last authoritative pronunciamento of the National Demo- 
cratic party. What did it go for? It went for the free coinage of 
silver; it went for the demolition of the Supreme Court; attacks all 
property, and a striking down of the banking system. 

Now, do you know what will be the consequence if on November 
9 it goes out that Mr. Mitchell has been defeated and “Dan” Riordan 
sits in his place? It will mean a sad calamity to this country. I think 
this issue swallows up all the municipal and State issues for the time 
being. The credit of this country thus far, thank God, has been saved 
from those partisan and mercenary attacks. Are you willing to open 
the floodgates of Bryanism, of Socialism, of anarchy, and strike down 
the prosperity which has now come to this country? I trust you will 
give consideration to what this all means—the destruction of our Na- 
tional credit, the confusion that shall come upon our currency, the 
threat hurled at all property in the land; if such reversals as these 
shall take place. No; let us stand by the Representative we have 
here. He has been one of the marked men in Congress upon the ques- 
tion of the National currency and banking system. He it was who 
had charge of the bill from the Committee of Banking and Currency 
that was introduced in the House of Representatives, and he is a man, 
if you have any regard for the wealth, prosperity and well-being of 
your country, that you ought to return to Congress for the third time. 
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Sprecn at A Mass MEETING IN THE GRAND CENTRAL Patace, NEw 
York, IN SuppoRT OF THE NOMINATION OF JUSTICES DALY AND. 
CouEN FoR Rn-ELECTION TO THE NEW YORK SUPREME 
Court, NovemBer 3, 1898 


STATEMENT 


On September 20, 1898, at a special meeting of the Association of the 
Bar of the City of New York, a resolution was adopted favoring the nomi- 
nation of Justices Joseph F. Daly and William N. Cohen for re-election to 
the New York Supreme Court bench. A petition to the same effect, signed 
by 3,500 members of the New York Bar, was sent to Republican and Demo- 
eratic Judiciary Conventions in New York County. When the Democratic 
Convention, at the behest of Richard Croker, refused to nominate them, the 
Bar Association in October, 1898, resolved that the “refusal to nominate 
Judge Daly is a direct attack upon the independence of the bench, because 
he was rejected for the reason that he would not permit his official action 
as a judge to be controlled by the personal direction of a political manager.” 
A committee was appointed to conduct a judicial campaign, and mass meet- 
ings were held in Carnegie Hall and in the Grand Central Palace. At the 
latter meeting, Mr. Choate made the speech printed below. In this speech 
he made it known that Croker had once been his client. An amusing com- 
mentary on this fact is found in a letter to Mrs. Choate, written from New 
York on January 24, 1890 (Martin, Life of Choate, vol. 2, p. 407), in which 
Mr. Choate said: “Today I have not been near Wall St., having taken up 
all day until a late hour with the examination of Mr. and Mrs. Croker. 
The Tammany hordes fairly swarmed about us, and when it was over I had 
to go home and take a bath, wash off the fumes of Democracy with which 
I was reeking, put on clean clothes and come down to the Club.” 

The election of November, 1898, resulted in the defeat of both Daly and 


Cohen. 


Mr. Chairman, Ladies and Gentlemen: I am not here to-night to 
argue the important question which has aroused such a tremendous 
sensation in this city and called you together to-night. After arguing 
all day, by night I love to muse and to meditate (laughter and ap- 
plause), and besides, the case has been argued through and through. 
It was opened last week at Carnegie Hall in that magnificent oration 
of Bourke Cockran (applause), a speech that never will be forgotten 
by this generation. (Applause.) It has been summed up to-night in 
the learned and logical arguments of my friends Mr. Kernan and Mr. 
Carter. I can add nothing to what they have so ably said. They have 
opened a wide breach in the stronghold of our common enemy, and | 
hope therefore that you will let me rather try to lead the charge of 
the Light Brigade through that breach. Perhaps by illustration, by ex- 


716 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


pressing things in the concrete form, we may drive home and strength- 
en the splendid argument that has been presented. Now, what means 
this vast assemblage? What is this that has called you from your 
homes in such immense numbers? I believe it is the conviction that 
the people of the city of New York are no longer willing to submit to 
the brutal and vulgar tyranny of Richard Croker. (Great applause.) 
That at last he has gone too far—further than this people will submit 
to, when he has laid his foul hand upon the shrine of our liberties in 
the temple of justice and has sought, so far as in his power lies, to 
corrupt the fountain of justice at its source. 

Now I have read with delight, as I have no doubt you all have read, 
those written interviews which he has recently given out to the press. 
(Laughter.) Mind you, I do not charge or credit him with writing 
them himself. (Laughter.) He can write. (Laughter.) He can 
write—with difficulty. But the language, the grammar, the idioms of 
those compositions are not in his peculiar style. (Laughter.) But 
the thoughts, the sentiment, the venom, could have proceeded from no 
other possible source. Now, from those striking productions one thing 
"is very certain, that in the panic that has seized him he has for once 
lost his head. (Applause.) He never speaks unless he scents danger 
in the air. (Applause.) It is a familiar saying—I read it in “The - 
Evening Post” to-night (laughter) that “Whom the gods wish to de- 
stroy they first make mad.” (Laughter.) Justice Daly has never ut- 
tered a nobler sentiment than that. Now, from these wild utterances 
of Mr. Croker I think you can not only form the opinion that he is in- 
sane, but you can diagnose the particular form of insanity which has 
seized him. 

He seems to me to have all the symptoms in a marked degree of 
political paresis. If you know anything about that fatal disorder, you 
know how paresis always begins. It begins uniformly with a swelled 
head. (Laughter.) The héad is altogether too big for the man. He 
is overcome with an overwhelming sense of his own grandeur, great- 
ness and power. He forgets the ordinary relation of things. He be- 
lieves that the world is all his own, and that all things in heaven and 
earth must do him homage. He is full of wild delusions and full of 
the most startling failures of memory. 

Now, let us consider some of these delusions and these failures of 
memory, for they are very instructive about these times. 

He boasts that he is king in Tammany Hall, not only to-day, but 
as long as he shall live. Not so, Richard. (Laughter.) Not quite so. 
We admit that for the moment you are cock of the walk upon that 
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dunghill. But not for all time—not for life. There never was a cock 
of the walk for life. It is only until anew and younger cock appears, 
with longer spurs and harder beak and redder gill, that shall mount 
him and cut his comb and pluck out his tail feathers and remit him to 
the back benches. (Laughter.) The leadership of Tammany Hall 
does not come by accident. It comes by force—by sheer brute force. 
It was by the fist and the shillalah that he attained his leadership there, 
and it is by the fist and the shillalah that he will disappear when a 
stronger and more courageous and a more nervy champion appears. 
(Applause. ) 

That is one of his delusions. Now, what is the next? He claims 
that he owns the whole city of New York. That is one of his argu- 
ments on this great judicial question. Well, I believe it is pretty nearly 
true. Certainly he owns its Chief Magistrate. (Applause.) Certainly 
he owns every subordinate officer from top to bottom. I challenge you 
to go into any executive or administrative office in this city and find one 
man that will defy his will. He will disappear to-morrow if you find 
him. He forgets, however, that that is the very reason why his hands 
should be held off from the judicial power. If there is one principle that 
lies at the foundation of our American form of government it is that 
there shall be a complete separation between the executive and legislative 
and judicial powers, and that each of the three shall be absolutely inde- 
pendent of the other two; and if one man is to make our laws, our or- 
dinances, the same man to execute them and the same man to appoint 
the judges to pass between right and wrong, between suitor and suitor, 
between the people and the person charged with crime, why, all vestige 
of republicanism is forever gone. (Applause.) 

He forgot also, I think, how it happened that he came to be the own- 
er of New York. He has forgotten that it was because of a foolish 
division of the friends of law and order, which might have been pre- 
vented, and he does not take notice that every day and every hour he 
is doing his best to bring those forces together and to bind them once 
more together with links of steel. (Applause.) 

Well, then, he has another delusion. He says that, having himself 
come out unscathed from our courts of justice, the keys of all courts, 
of all judgments, of all prisons must be carried in his pocket. That is 
what he is aiming at apparently, and he goes further. He says—now, 
I don’t believe everything that he says—he says that Tammany Hall 
has created and expects proper consideration from all the judges upon 
the bench but two. For Heaven’s sake re-elect those two before I go 
any further with the argument. (Applause.) 
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Well, now, there never was a grosser libel uttered by any man than 
this upon the great number of the judicial officers who preside in our 
courts to-day. He forgets that the chief among them are those of 
longest service, have already been re-elected hy overwhelming majori- 
ties, in some cases by the unanimous vote of all their fellow-citizens, 
because of their good behavior. (Applause.) There may be some 

- deference to him in the minds of a small minority of our judges. It 
could hardly be otherwise so long as judicial patronage continues to 
be the curse of our judicial system; but I want to know how it would 
be if, after next Tuesday, it goes out to the world and goes down to 
those judges at the City Hall that the people of New York are with 
Mr. Croker on this great question. Let them assert by a great majority 
of the people of this city that those who are honest, who are independ- 
ent, who are no respecters of persons, who will refuse to obey his will 
and grant his requests in the performance of their judicial duty, shall 
be turned down and punished and their places be taken by those who 
he has reason to believe will give him proper consideration. Judge, 
then, what'the condition of affairs at our City Hall will be. Now, Mr. 
Croker is entirely mistaken in that. The great majority of those judg- 
es would turn the same deaf ear to his commands as did Judge Daly. 
(Applause.) If you would strengthen their arms, their virtue and their 
courage, cast your votes on Tuesday so that Mr. Croker shall come 
out condemned on this great question. 

There are many delusions of his. Did you read his attack upon 
Harper’s Weekly? One of the basest and most villainous attacks that 
ever emanated from the brain of man. He took occasion to recall that 
“some insignificant person, a scion of that great and noble house, had 
been found in bad company at an unseemly dinner, but he forgot the 
banquet of corruption and plunder to which he daily invites his fol- 
lowers throughout the year, and over which he daily presides, and next 
Tuesday night he proposes, if he can, to serve up upon that table the 
cold remains of the body of Justice herself for them to gloat their 
talons upon. I think that he forgot the splendid record and great his- 
tory of that great journal. He forgot that for more than thirty years 
it has been the great vehicle of independent thought in this country, 
and has carried life and sweetness into every decent home in the land. 
He forgot that by its manly and courageous course during all these 
three or four decades it has well earned the proud name which it bears 
at its heading, “A Journal of Civilization.” I think he also forgot the 
compliment which his great prototype and exemplar, William M. 
Tweed, paid to it. Do you remember that? He said: “I don’t care 
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anything about your newspaper articles, for my constituents cannot 
read; but they never can help seeing them d n pictures!” 

He forgot also the splendid services that that journal rendered in 
bringing his great predecessor and his associates, on the bench and in 
the administrative offices, to justice; how it made it impossible for any 
one of them to escape; making their faces known in every continent 
and on all the isles of the sea, so that when his great exemplar had 
absconded and thought himself safe it was Harper’s Weekly that 
brought him back to the punishment that his crimes deserved, and it is 
Harper’s Weekly that will be ready to do the same service for his suc- 
cessor if occasion requires. (Prolonged applause.) 

Ah! but ladies and gentlemen, there is a more serious word to be 
said about that. I call upon you to notice the low and base motive and 
spirit which actuated that attack, and how it was really a blow below 
the belt, which even his education in the prize ring ought to have taught 
him to avoid. It had no connection with the subject of which he treat- 
ed. He sought to reach the head of that paper, to strike at the heart 
of the father by recalling the peccadillos of the son. That is the same 
spirit that has actuated this Tammany government in the treatment of 
our reputable citizens in all the past. And if—which I do not believe— 
if Croker and his associates are by and by to have control of our 
courts, beginning on Tuesday next, you may judge what measure of 
injustice will be meted out, and how the old system that prevailed in 
our former police court arrangement worked when they were used 
for the punishment and defamation of the innocent and the screening 
of the guilty who had a pull upon a leader or the boss. 

Well, then there is another thing—another delusion of his. He beat 
around the bush about Judge Daly for several weeks; he didn’t dare 
to give the real reason until a few days ago—the real reason why he 
turned him down. But a few days ago he put on all the panoply of 
his courage and told the reason why. He declared that Judge Daly 
“is not an upright Judge.” (Applause.) Well, now, he forgot that 
the people of this city have been watching Judge Daly for the last 
twenty-eight years; that they have watched him in the performance 
of his judicial duty, and they know him through and through, and 
they know that he is not only an upright Judge, but a downright Judge, 
and that is the very reason why they mean to re-elect him if they can 
on Tuesday next. (Applause and cheers.) 

Well, then he attacks the Bar Association. That is another of his 
delusions—that we are a very bad set of men, engaged apparently in 
filling the pockets. of the rich at the expense of the poor; defenders 
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of monopolies and trusts, and I believe he has coupled my name in 
that connection more than once. Well, I have known of other trusts 
and other monopolies, and I will say that the one trust of the most 
odious and most offensive form that exists in this city, or in this 
country, is Richard Croker himself. (Laughter.) What is it? What 
is the monopoly that he exercises? Think of it, and judge for your- 
self. A monopoly of all the political power of the city to turn against 
the citizens. (Applause.) 

' Well, then he says that we rarely appear for poor men. I believe 
that he aims this chiefly at my brother Root and myself, Mr. Chairman. 
Where has Croker been? Where has he been for the last five years? 
He must have been in Europe. (Laughter.) He must have been in 
pursuit of royalty. He must have been on the turf in England or un- 
derneath, and I don’t care which. (Laughter.) Rarely appear for 
poor men? Why, if he had not been out of the way wouldn’t he ob- | 
serve how faithfully I have tried to dispel the gloom of every Lenten 
season in the last five years by playing the role of counsel for a poor 
man? No; he does not know what he is talking about when he makes 
such accusations. I will say this, however, that he was here once, and 
this is a thing which he ought to remember: I have not forgotten it— 
that there was one individual for whom I appeared whose chief de- 
fense was his poverty. 

And now what other delusions are thronging in his brain? Why he 
marches along with erect and lofty head, imagining that all the men 
who have ever followed him are still marching behind. (Laughter.) 
He is so much absorbed in self-contemplation, as these paretics always 
are, that he has not observed what battalions, what great divisions have 
already deployed over the opposing forces. (Applause.) He hugs to 
his bosom the delusion that the great Roman Catholic Church is on his 
side. He forgets that Judge Daly is a favorite son of that Church, 
and that when he undertakes to trample upon him he rallies to his 
rescue thousands and tens of thousands. (Great applause.). He has 
the insane imagination also that the Irish-Americans will stick to a 
man to Tammany. Where are his eyes? Where are his ears? Does 
he not observe that by thousands they have marched off and have de- 
clared for Daly? And why? Because they know that the ancestors 
of Judge Daly fled from the Emerald Isle to escape oppression; that 
from his birth he has been one of the most loyal Americans in this 
city, and those hereditary lovers of liberty will not see him badly used. 
(Applause. ) 
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But then he says: ‘“Well,.I am sure of the German-Americans. 
Despite the Raines law, they will stand by me through thick and thin.” 
He forgets that the first instinct, away down deep in the heart of every 
honest German, is the love of justice and they will never see its image 
defiled by their means if they can help it. (Applause.) 

And then, lastly, he hugs the delusion that the poor men and the 
laboring men will all be on his side. Now, this is a question which we 
are presenting here to-night, in which the poor men and the laboring 
men are chiefly concerned. Who are the suitors in those fourteen 
thousand or fifteen thousand cases that are awaiting trial before jury 
in our Supreme Court? They are poor men, chiefly, and poor women, 
and the laboring men and the laboring women of this city by a vast 
majority. Now, they know one thing when we put it to them as a 
concrete case, a supposed case. Suppose that the Metropolitan Trac- 
tion Company had sent its check for $50,000 to Mr. Croker—a sup- 
posed case (laughter )—and Mr. Croker succeeds next Tuesday in in- 
augurating three judges who will be subservient to him and give him 
“proper consideration.” (Laughter.) What do you think will be the 
chances of pure and unadulterated administration of justice before 
those judges if a poor woman with a broken leg or a man with a 
broken head that has been run over by the negligence of one of their 
conductors brings the great corporation to trial before such judges? 

Now, that is the question that the laboring men and the poor. men 
have to bear in mind, and that is an example that they can well put in 
their pockets and study. Oh, Mr. Croker forgets when he thinks that 
the laboring men and the poor men will all stand by him. He forgets 
that the one security, the only security, that the poor men and the 
laboring men have for the little that they enjoy is a free and independ- 
ent judiciary, before whom the poor men can stand with equal regard 
with the rich men or the rich corporations, and where the judge will 
be no respecter of persons, but stand by the poorest and neediest against 
all the might and power that can be brought against them. (Applause.) 

So, I say that looking over all these delusions and failures of mem- 
ory it is perfectly manifest that Mr. Croker has lost his head, and 
there is nothing that I know for the people to do but to pick it up 
and throw it in a basket, as our English and our French friends did 
in great crises with the heads of their decapitated bosses. You have 
all heard of St. Denis, I suppose, who, after his head was cut off, 
picked it up himself and walked about with it under his arm (laugh- 
ter), and it served all his purposes equally well as it had upon his 


CrHOATE—46 


722 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


shoulders. You can see him petrified, with the head under his arm, 
on the sculptured front of Notre Dame. He, however, was a saint 
(laughter and applause), but Croker has not yet been canonized. I 
don’t think he will be until his apotheosis takes place and death di- 
vorces him from ‘Tammany Hall; and there is nothing I think to do 
with his poor lost head, there is nothing remains in store for it but 
the sawdust in the basket, and there let it lie. 

Now, there are a few more thoughts—shall I call these thoughts— 
that I wish to present to you before I take my seat. I was rather dis- 
turbed by the brevity of all the previous speeches. The speakers said so 
much in every compact sentence that they got the whole story out. I 
want to say a word about his present power of appointing judges, for 
that is a very interesting question, and one which these people have 
got to take in hand sooner or later and rectify, or their liberties will 
indeed be gone. (Applause.) 

In this State in the old days, when such men as John Jay and Sam- 
uel Nelson and James Kent rose to judicial office, they never had to 
ask the consent of any political leader. The Governor by executive ap- 
pointment, appointed them to hold during good behavior; and we had 
a grand array of judges and chancellors of whom the people of the 
State of New York will ever be proud. But in 1846 the people of 
this State changed their policy. They thought that. the creation of 
judges belongs to the people and they decreed and the question was 
then settled once for all in this State, never to be reopened, that all 
judges should be elected by the people in the districts in which they 
were to serve. And it is under that constitution and under that the- 
ory that we live to this day. And now I would like to have you tell me 
what the people have to do with the nomination or the election of our 
judges. (Applause. ) 

Who is it that selected Mr. Leventritt and his two associates to be 
presented to the suffrage of the people in the hope that in the over- 
whelming tide of Democratic victory they would go in with the rest? 
Did the people have anything to do with it? Did the Democracy of 
the districts in which those judges are to preside have anything to do 
with it? Did the delegates to any convention have anything to do 
with it—elected by the Democracy in their respective precincts? Never 
once. Not a man, not an association, not a machine, even, had a word 
to say upon the subject. They are named in the stillness of the night, 
after a secret convention which Mr. Croker held with himself. They 
are named by him alone, and if they hold office it will indeed be as he 
says—they will go in as his creatures. (Applause.) 
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I need not tell you that all the rights we have depend upon an honest 
and independent judiciary—those great inalienable rights that belong 
to every man and every woman, the right to life, to liberty, and the 
pursuit of happiness declared for us in the Declaration of Independ- 
ence in 1776, all these other great and fundamental rights that every 
man’s house is his castle, the winds may blow through it, the rains may 
beat through, but the minions of the boss can never enter it except by 

“his permission. So, too, the cardinal maxim that no man shall be de- 
prived of life, liberty or property except after a trial by his peers, and 
that no man charged with crime shall forfeit his liberty or his life un- 
til it has been proved to the satisfaction of all the twelve beyond a rea- 
sonable doubt, that he is guilty. 

These, and such as these, are the great powers that are exercised 
by our courts, and if we lose them, if we impair them, if we put them 
in jeopardy, if we put them under suspicion, our liberties so far be- 
gin to be undermined. Why, justice and liberty are one and insep- 
arable. They are interchangeable names for one and the same thing 
because justice is liberty regulated by law, and it is for the protection 
and cherishing of that great right that our courts are constituted. 
Now, I have said that a concrete example sometimes shows more than 
even logical argument what we are tending to come to the moment we 
lay down the independence of the judiciary, as it is proposed in this 
election to do. What becomes of a free and republican people? What 
becomes of a great republic, I would like to know, when its judges 
and its courts cease to be independent? Have any of you in your 
minds one great example that tells the whole story? Cast your eyes 
over the distant waters at the Isle Diable, a Devil’s Isle indeed, where 
the devil’s work has been done and nothing else for the last four years. 
Unhappy Dreyfus, innocent as he is, unhappy, the victim of a demor- 
alized, corrupt judicial system. Independent? No, never a bit, but 
dependent upon the strength of the army and the military power and 
condemning an innocent at the command of unscrupulous military 
chiefs. It doesn’t make any difference what kind of a chief it 1s, 
whether it is a military chief, or a civil chief, or an uncivil chief, or a 
Tammany Hall chief. It makes no difference. The principle is what 
I have been pointing out to you there. France has been laboring to 
establish her republic for one hundred years. Since 1870 her people 
have dreamed that they were free, and now when it turns out that any 
citizen can be brought before a military court and condemned without 
evidence at the command of military authority, where has their free- 
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It is never to be bounded. It will not be governed even by its own 
leaders. When you attempt to bind it and to crystallize it and put it 
into a machine, you open the machine and it flies out and escapes. 
That is the principle that we invoke, and to which we appeal on this 
occasion, in behalf of justice, in behalf of the integrity of our courts. 
We are no longer here as Republicans, no longer as Democrats, no 
longer as third party men. I believe there is a third party. (Laugh- 
ter.) I am not sure. But we are here as lawyers, clients, citizens, in- 
dependents all the time. (Applause.) Now, I have never made any 
bones about being independent on all judicial questions, and I believe 
that is true of the great majority of the lawyers at our Bar. They will 
vote for the best man up, whether he belongs to that party or to any 
other party, and that is what we appeal to here now. It will be the 
salvation of the State. It won’t be due to the Republican party, al- 
though they have acted such a conspicuous and commendable part in 
what they have done. They put their ears to the ground and listened 
for the voice of the people. They found out what the people want, 
that the people want honest judges who had served their country well, 
to be continued in office. 

Now, I think I ought not to detain you any longer. (Cries of “Go 
on!) I have told you about all I have to say. I have spoken of this 
great independent-vote. And now what is the question that has gath- 
ered you here to-night? Not whether Judge Daly is the greatest judge 
that ever lived, not whether his associates on the ticket are the peers 
of Marshall, of Story and Kent. That is not the question. It is not 
even the question this time which are the better men: although I be- 
lieve they are infinitely better than those that are offered to the suffrages 
of the people by Mr. Croker. But the question is, Shall honest judges 
be punished for doing their duty, and be punished by a man who has at 
his back all the wicked elements of society? (Great applause.) The 
only question is whether the people will stand by their courts and keep 
them free and clean. It is the third time that the Bar Association has 
appealed to the people of this city: once at the time of its creation. 
Why, it came into being for the purpose of punishing corrupt and dis- 
honest judges. (Applause.) And it did its work nobly and well, and 
the people of this city by a vast and accomplished majority stood by 
it. It is too late now to recall the fearful havoc that was made by 
wicked judges in those frightful days. It appeals once more to the 
independent vote of the people in 1898. 

What happened then? Why, then it was sought by another political 
magnate to foist on the people, to palm off as a party candidate a man 
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who had already betrayed them once, who had stolen their suffrages 
in the election of legislative officers. No boss was more strongly en- 
trenched than he was then—hardly even Croker to-day. And his idea 
was nominate him, stick him in with the rest; he is a good Democrat; 
he will pass muster on the Democratic tidal wave. Well, the Bar As- 
sociation appealed to the people. The people discovered what was go- 
ing’on, and there was a tidal wave, but it came from the wrong side 
of the State. (Laughter and applause.) And that unworthy judge 
was swept under by one hundred thousand majority. I think the Bar 
Association this time has done its full duty. I think the Republicans, 
in uniting with it, have done their full duty. Now, the question is 
whether the people of the city of New York care enough about this 
great question to do theirs. Care enough about it, if you are Demo- 
crats, to throw away your ticket and select a better one. If you are 
Democrats, vote for every Democrat you please, but mark the names 
of these three judges who ought, as you believe, to be re-elected. 

If the people don’t care enough about it and Croker’s nominees go 
in, they will go in with the declaration, not to them only, but to every 
member of the court, every one of them as the day of the expiration 
of his term draws nigh, that you have not got to give an account of 
your stewardship and say whether you have been an honest and faith- 
ful judge, but you have got to settle your accounts with the chieftain 
and lord of Tammany Hall, and find out whether you have given him 
referees enough and patronage and orders and judgments enough to 
satisfy his maw. Otherwise you will be remitted to the shades of 
private life. 

And then in that same connection let me point to you heroic Zola 
—that real hero who will yet march through the streets of Paris tri- 
umphant, with Dreyfus regenerated, by his side. (Prolonged ap- 
plause.) ‘There was a civil court. Did you ever read the proceedings 
in that court? Why, it would take Mark Twain himself, with all his 
capital powers, to describe it. ‘The man was presumed guilty until he 
could prove himself innocent. He was never allowed to prove him- 
self innocent, or to prove anything at all. There was no right of cross- 
examination. There was no law of evidence. Witnesses harangued 
the Court. Officers harangued the jury. The counsel of course, ha- 
rangued and intimidated each other. (Laughter.) And poor Zola was 
sent off into exile—banished, but set free—the only way a Frenchman 
can find freedom to-day—by a civil court that had lost its independence 
and had to obey the same great power of the State. 

Now, that is what it means for a judiciary of a nation to lose its in- 
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tegrity and independence, and I know of nothing that can save the peo- 
ple of New York and the people of America from falling into just such 
misery as this except that they resolve first, last, and always to keep 
their judges pure and the hands of the politicians off from them every 
time. (Applause.) If any of you begin to get sleepy I hope you will 
manifest it in the usual way. (Laughter and cries of “Go on! Go 
on!”) I have a few more words’ I would like to say. (Cries‘ of 
“Go on! Go on; keep it up all night!’’) 

The President has issued his Thanksgiving proclamation, and there 
is one thing specially that we in the city of New York have cause to 
thank God for, and that is that in the midst of all this political turmoil, 
in all this partisan strife, there is such a thing as a public conscience. 
(Applause.) It is the voice of God whispering to the soul of man, so 
that the vox populi becomes really the vox Dei. All history shows, 
and our history in particular shows, how variously it works. Some- 
times it whispers in the ear of one solitary individual man as the still 
small voice came to Elijah when he dwelt in the cave. So was it with 
Sam Adams twenty years before the Declaration of Independence, 
when it came to him as an abiding and never-failing conviction that 
America must be free from all foreign dominion. (Applause.) It 
glowed and burned there in his heart like a living coal. But few went 
with him; nobody dared express himself for that. And Franklin, who 
had apparently forgotten Sam Adams, said only a month before the 
battle of Lexington, that he had wandered far and wide in America 
and had never seen one man yet in favor of independence. But at 
last, when the electric spark was lighted at Lexington, it communi- 
cated that glowing heat from that burning soul through the souls of 
the whole people, and America arose and declared itself free, and main- 
tained its independence. (Applause.) 

We have another case like that in Mr. Garrison when he conceived 
the idea that whatever might. become of him the shackles must be 
broken from the arms of the slaves. They took him with a rope—the 
gentlemen of Boston did—about his neck and dragged him through 
the streets, and that burning coal of conscience glowed in his bosom, 
and from that day the electric spark shot forth year after year, decade 
after decade, to other minds and other cities and other States, and at 
last that conscience which rested first only in his breast triumphed at 
last when Abraham Lincoln signed the Emancipation Proclamation. : 
(Applause. ) 

Sometimes this public conscience animates and seizes a whole nation 
at once, as when it goes to war, and every decent citizen rallies to the 
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support of the Government and the flag. (Applause.) Sometimes 
it busies itself only with one question, as is the case now, and then this 
public conscience, this public opinion, takes the shape of the inde- 
pendent vote. And for one I say, thank God for the independent vote. 
(Applause.) Partisan as I am and always have been, I know that the 
independent vote is the salvation of the Nation. (Applause.) See 
what it has done in our time. T'wice within the memory of almost the 
youngest here it has dictated the election of a President of the United 
States—once for the benefit of one great political party, and once again 
for the benefit of the other great political party. 

Now, I believe, ladies and gentlemen, you all understand this ques- 
tion. If you all had a vote, if these women had a vote, there would 
not be any doubt about it. They are more interested in the preserva- 
tion of an upright and honest judiciary, they for themselves, their hus- 
bands and their children, than any of us are. But if you will go home 
and think upon this subject and see where your steps are leading as 
you walk one way or the other, I believe we shall be safe on Tuesday, 
and on Wednesday we shall find that Judge Daly and his associates 
have been returned. (Great applause.) 
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THE AMERICAN UNITARIAN ASSOCIATION 


ADDRESS DELIVERED AT A MEETING OF THE ASSOCIATION IN 
Boston, May 29, 1869 


I know of nothing so well calculated to provoke a genuine change of 
heart as to be snatched from the turmoil of Wall Street, where the 
love of money, it must be confessed, is the root of some evil, and from 
the dust of the New York forum, where “even-handed justice” can 
hardly be said to “commend the ingredients of our poisoned chalice to 
our own lips,” and to be transported in a single day into the heart of 
this Festival of Christian hospitality and fellowship in this far-famed 
temple of the modern muse. But you will pardon me at the outset for 
saying one word about that great city from which the misguided fa- 
vor of your Committee of Arrangements had summoned me to pre- 
side over your board to-night. To “see ourselves as others see us” is 
a privilege rarely accorded to mankind, but it is one which all New 
Yorkers who subscribe to New England newspapers and periodicals 
enjoy to their heart’s content, and to judge from the general tone of 
the New England press, in its comments upon our metropolitan in- 
firmities, we should be forced to conclude that the only redeeming 
feature about us, the only thing that saves New York from succumb- 
ing to-morrow under the fate of Sodom itself, is the continued pres- 
ence of the handful of righteous men who have strayed thither from 
this side of the Connecticut river, and still linger within her walls, and 
that to-night, when so much of that saving grace has been withdrawn 
from her, as I see scattered here and there about these tables, there is 
imminent danger of her being already visited with the same destruction 
that overwhelmed the Cities of the Plain. 

But, after all, significant as is the name which you have given us, 
we are not half so black as we are painted; and in spite of your notes 
of warning so often repeated, it is hardly time yet for the “Lot” of 
Unitarians and New Englanders who tarry there to escape to the moun- 
tains lest they be consumed with the iniquity of the city. New York 
has her faults which show upon the surface, and the world knows them 
all by heart; but I wish I could find words to tell you of her great 
virtues, of her charities, boundless as the sea, of her grand system of 
education not second to your own, of her dauntless enterprise which 
takes the wings of every morning and flies to the uttermost parts of 
the earth, of the zeal of her churches, of the ardor of her public spirit 
and the glow of her private hospitality, and of her exhaustless pow- 


THH AMERICAN UNITARIAN ASSOCIATION 721 


er and ready will to join in every great and good work of the age. For 
just now it happens that we wish to dress her in her brightest gar- 
ments, and to turn toward Boston her most alluring charms, because 
we are struggling and hoping to induce a certain young and eloquent 
divine, whose name I need not mention, to leave Boston and New Eng- 
land out in the cold, and to light and warm our hearths and homes with 
the fires of his glowing spirit. But, as everybody knows, he is very 
young, and very timid, and very self-distrustful, and so we beg you to 
say a good word for us, or at least to suspend, for the time being, 
the usual tone of your criticism upon us, lest his heart may fail him 
and he turn away from our embraces. 

To one who by birth, by education and conviction is a Unitarian, 
in the original and historical sense of the name, the recurrence of this 
anniversary is full of meaning, and abounds in causes for congrat- 
ulation and rejoicing. For who can recall, without a thrill of honest 
pride, the steady progress of this body from its first feeble and despised 
~ beginnings to its present recognized and equal position as one of the 
great branches and powers of the Protestant world, or remember, with- 
out enthusiasm, the great names that mark its history, the signal re- 
forms it has accomplished in the general spirit of the Christian church- 
es—its uniform alliance with the best culture of the age, the equal part 
which it has taken in every work of genuine reform, and its recent 
marvellous growth as well in numbers as in the power and the will to 
promote the best welfare of every community in which it has taken 
root? For who among us is so young as to have forgotten that bright 
morning of our history, when streaming from these Eastern skies, the 
light of the genius of Channing shone forth to enlighten and arouse 
America to the duty and dignity of free inquiry in matters of religion? 
And while Walker, and Dewey, and Gannett survive to link us to that 
golden era, why should we shrink from any comparison to which the 
generous rivalry of other sects may challenge us? 

And then consider how the spirit of freedom in religion which those 
glorious pioneers invoked has already invaded the entire Protestant 
church, and has put to’ flight those horrid dogmas which once made up 
the staple of American theology. So that, to-day, you might search 
in vain throughout the so-called Orthodox congregations of the land 
for a single Calvinist whom old John Calvin himself would lift a fin- 
eer to save from the stake to which he consigned Servetus. In fact, 
theology among us has gone through the same experience which medi- 
cine, in the same time, has suffered at the hands of the disciples of 
Hahneman. In both the old schools have been compelled to mitigate 
their doses and omit altogether their most noxious drugs, and the pa- 
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tient and parishioner alike refuse to accept those detestable prescrip- 
tions and articles which their grandfathers once swallowed without a 
grimace. So that this great work of reform already accomplished, at 
least, is secured to us, and if the doors of the last Unitarian church ° 
should be closed to-morrow, never to be opened, we should have the 
satisfaction of believing that it had not lived and labored in vain. 

Nor is it from any local or sectarian vanity that we claim that the 
best culture of the age is with us, and that in the short period of our 
history as a distinct religious body, the growth of our noblest literature 
has gone, hand in hand, with the development of free religious thought. 
It is just a half century this very month, I believe, since Dr. Channing 
preached at Baltimore, at the ordination of Mr. Sparks, that greatest 
sermon of the century, which struck off the shackles which time and 
prejudice and superstition had forged on many an earnest soul. And 
it so happened that in the same year a great dignitary of the English 
Church, in reviewing the condition of America, was putting to the 
world that famous question, which has now been so triumphantly an- 
swered, “In all the quarters of the globe, who reads an American 
book?” And now, if you look at the results of that great awakening 
of intellect and of thought, which that prophetic period ushered in on 
this side of the Atlantic, and ask what share in the glory has fairly 
sprung from the heart of this denomination, what Unitarian will have 
cause to blush at the reply; or if you strike from the long and bril- 
lant roll of our historians and poets, our essayists and philosophers, 
our men of science and men of letters, the names of those who have 
lived and died in earnest sympathy with the principles which we pro- 
fess, would it be safe or prudent for any American to attempt an an- 
swer yet to the invidious question of the Edinburgh Review? 

And, again, this church can fairly claim that to every work of genu- 
ine reform that has changed the face of American society in these fifty 
years it has lent a ready and a powerful hand. In the great cause of 
free education, in the promotion of true temperance, in the enfran- 
chisement.of women, in the relief of the outcast poor, we can point 
with pride to as many and as ardent champions and leaders in propor- 
tion to our numbers as the most evangelical of the rival sects. But 
who will deny us pre-eminence even in that great agitation and strug- 
gle for the overthrow of slavery, which at last in tears and blood was 
consummated as the crowning glory of our country? Thirty years ago 
our same great champion announced what was accepted, with but few 
exceptions, as the creed of his followers in these words, “We of the 
North sustain intimate relations to slavery, which make us partakers of 
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its guilt, and which, of course, bind us to use every lawful means for its 
subversion.” And when the great death struggle with the monster 
came at last, our churches, decimated of, all their youth, proved how 
fruitful was the ground in which that sacred seed was planted, and 
high upon the roll of the martyrs for liberty are the names of thou- 
sands which here and in the presence of these, their kindred, would 
be the most familiar and most tenderly cherished of all household 
words! 

But no glance at the Unitarian world, however hasty, would be 
quite complete without a reference to the new and enlarged life and ac- 
tivity which has in these last years inspired its movements. It would 
be but a poor vanity for us to meet in these festive gatherings, year 
after year, if we had no better purpose than to boast of past achieve- 
ments. Our past is after all but a beginning, and the great works which 
we have in hand and before us are to demonstrate whether the best 
part of this organization is under ground or above it. Happily for us, 
the days of religious controversy are over. We have buried the dead 
carcass of theology, and mean to leave not even a headstone to mark 
its grave, and henceforth the sum and substance of our creed, our rit- 
ual and our catechism are “to go about doing good.” United and 
earnest work for humanity is beginning to be recognized as the true 
end and aim of church organization, and in this view the impulse which 
has of late been given to the life of the American Unitarian Asso- 
ciation is worthy ‘of special observation. It is a very little thing that 
in the last five years its income has increased ten-fold, that twenty- 
five per cent. has been added to the number of its churches, that the 
ranks of its clergy have been reinforced by large accessions; but it is 
' a very great thing that all this has been done and is still doing, not for 
the purpose of propagating any peculiar views on disputed points of 
doctrine, but only and altogether, to aid in those great works of charity 
and philanthropy, in which all Christian churches and people can en- 
gage together, and which constitute the chief duties enjoined by him 
whose name they all alike profess. 

Thus, then, we stand; proud of the past, busy in the present, hopeful 
of the future. And if we sometimes hear, as now and then we do, 
some discontented and despondent brother in our own family bewail- 
ing the failure of Unitarianism, we can only sympathize with him as 
with a conspicuous representative of an older sect, who has recently 
discovered and bemoaned the failure of Protestantism in general, so 
far as to admit the failure of individual Protestants and of individual 
Unitarians; but it seems to us that they both commit the same blunder 
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of taking what the philosophers call the subjective instead of the ob- 
jective view of the situation, and confound the shortcomings of their 
own experience with the general decrepitude of the whole body. 

But I must not forget that we have met to-night not merely to glorify 
ourselves and admire each other—delightful as the pursuit may be— 
but with the special purpose of bidding welcome and paying homage 
to the clergy of our faith, who have come up here in such vast num- 
bers from every quarter of the country, leading each by the hand his 
better—the strong staff and the beautiful rod that sustain his falter- 
ing footsteps in the whole progress of his pilgrimage. It is so seldom 
that a mere layman gets a chance to speak his mind to the clergy, that 
I almost hesitate to utter in their reverend presence the sentiments that 
the situation excites in my mind, and especially when my eyes rest upon 
the commanding form of that stern disciplinarian, the renowned pastor 
of the Church of All Souls, by the drippings of whose sanctuary my 
spirit has so long been watered. I shrink from the responsibility which 
has been forced upon me. I do not know who is responsible for hav- 
ing placed me in this position and juxtaposition. You might just 
as well ask a school-boy to reveal to you the deficiency of the system 
of the schools, and then, when you stood him on the platform to ex- 
plain it, have his uplifted eye catch the still more uplifted arm and 
threatening rod of the master under whom he has so long sat. The 
fact is that all the year round, on all the other three hundred and 
sixty-four days, they have us at their mercy, and work their own 
sweet wills upon us and ours; but when they enter these walls to- 
night their priestly robes have fallen from their shoulders, and here 
and now the pulpit and the pews alike are razed to the ground, and 
the sheep and the shepherds, in one confused and indistinguishable 
flock, are feeding at the same tables, and drinking from the same 
fountains, or at any rate from the same Cochituate. I will not, then, 
disturb this beautiful equality and harmony by lavishing upon them 
those honeyed compliments and that tireless praise which their ears 
are doubtless wide open to receive, lest they might too soon be tempted 
to resume that wonted mastery over our souls and hearts which for 
this one hour they have consented to relinquish, but leave it to their 
fertile fancies to imagine the love we bear them, and to read upon your 
sympathizing faces that glowing gratitude which words would turn to 
ashes in the vain attempt to utter it. 

It will now be my duty, in virtue of the brief authority with which 
I have been clothed, to introduce to you some of these objects of our 
ardent devotion, and I wish that I might call upon them all in turn, in 
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the order of the alphabet, to throw each his crumb of comfort on these 
your emptied tables; but as they are five hundred in number, unless 
they were cramped into narrower limits than the clerical nature would 
meekly submit to, or has learned by habit to undergo, I fear that, be- 
fore we began to reach the end, the opening chorus of the Peace Jubi- 
lee would drown their faltering accents; for what would the united 
voices of even five hundred clergymen avail in conflict with the swell- 
ing throats of twenty thousand songsters, backed by the tumultuous 
and brazen uproar of all the drums and the trumpets, the organs and 
the stringed instruments of the land, in the first ecstacy of their tri- 
umphant union? And so I shall be forced to content you with a pass- 
ing glance at a few of the lions of the exhibition; and I believe that 
the moment is timely, and that the lions of the pulpit, like those of the 
forest, are seen and heard to best advantage, and with greatest safety 
to the spectator, immediately after a hearty meal, such as this of which 
they have now partaken. \But we have the authority of Shakespeare, 
to be sure, for saying, that a lion among ladies is a most dreadful thing: 


“They will roar you as gently as any sucking dove; 
They will roar you an’t were so many nightingales.” 


You will find them all in their sweetest humors, and you would 
hardly suspect that beneath the velvet softness of the touch with which 
they will approach you, they carry concealed those sharp and dan- 
gerous weapons of attack with which in hungrier moments, when driv- 
en by the raging torrents of ecclesiastical wrath, they have sometimes 
struck at the infirmities of their own congregations, or blasted the hap- 
less enemies of our liberal faith. 

Let me mention but one or two of them, as I find I have already 
transgressed beyond the limits that have been prescribed me. 

There is one lion who has endeavored to give me some reasons why 
sentence should not be passed upon him according to law, but I can- 
not recognize their force. He wears upon his hale and hairy front 
a garland of universal praise, which out of his own head he has woven 
from three idle and incongruous words, “If, Yes, and Perhaps,” and 
who from his mischievous glances is even now studying some plan by 
which he may undo me as his “Double” undid him. He has whispered 
to me in confidence that, if he comes before you at all, he is armed with 
one new possibility, with two additional exaggerations, and some bits 
of fancy which to-night will be better than any sober faces. My own 
pastor, too, the particular lion with whose roar I am most familiar, 
but which nevertheless has for me more terrors than all the rest to- 
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gether, unwilling that one of his own subjects should have the last 
word upon him, is already whetting his tusks and shaking his mane, 
and I have great fears for my personal safety when he shall be ready 
for his fatal spring upon this platform. 

The eloquent pastor of the Church of the Divine Unity, in his re- 
cent letter of farewell to his people, has intimated, as I understand it, 
that to Boston he has said all at present he has to say, which I sup- 
pose is the reason why he has made me promise that to-night he shall 
be excused from saying anything, although I could have wished for 
nothing better than that he should have given you one finishing touch 
before he took the train for that larger field where I can assure him 
he will find an abundance of raw material to work upon, which even 
ten years more of his herculean labors we can hardly expect will bring 
to the same state of unqualified perfection to which he has brought his 
congregation. 

And here you see all about you many others of the lions of the ex- 
hibitions, but as I am less familiar with their personal habits, and 
know not where it is quite safe to approach them, I shall hardly ven- 
ture to tread upon their toes. I need not bespeak for them your most 
earnest attention, for you will remember that as they do not speak to- 
night from their accustomed pulpits, so you are not reposing in your 
familiar pews, and therefore no nodding will be in order, except the 
wakeful nod of approval and applause. And so I will close this in- 
troduction with the closing words of the prologue to the old comedies— 
Ore favete et aures erigite, et animus attendite omnes—which for the 
benefit of the ladies, and of those clergymen, if any there be who have 
forgotten Terence, I will freely translate :— 


“With smiling favors grace our stage to-night, 
Prick up your ears and hear with all your might.” 
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WOMEN IN MEDICINE 


Avpress DELIVERED AT THE COMMENCEMENT EXERCISES OF THE 
Woman’s Mepicau Coutitece or tHEr New York INFIRMARY 
FOR WOMEN AND CHILDREN, 1873 


{ 


The general subject of woman’s appropriate sphere in the various 
employments of civilized life is by no means a new one, or peculiar to 
the present age, or to the activity of modern society. It is probable 
that no marked progress in civilization or in the moral or social ad- 
vancement of the race has ever been accomplished in any age or coun- 
try in which woman has not borne an important, though generally a 
silent, part. What could she do and how much might she be allowed to 
undertake were already questions of practical interest when our first 
parents came together as partners for life in the Garden and will doubt- 
less continue to enlist earnest attention as long as their posterity shall 
increase and multiply and replenish, the earth—and the answer will 
constantly be more and more pronounced, and at last universally ac- 
cepted, that whatever woman can do well she should be allowed to do 
with her might, and that whatever occupation she has the will and the 
courage to undertake she shall at least be permitted to try. 

Even the political aspect of the subject, which has of late occupied the 
attention of many learned and thoughtful persons and many vulgar 
and idle tongues, presents no new features and has called forth but 
few new arguments in our times. In the golden age of Grecian civi- 
lization and literature, it was the theme of serious discussion as well 
as of dramatic entertainment in the capital of Attica. Aristophanes, 
whose plays exhibit, with startling reality, the daily life and the habits 
of thought of the citizens of Athens, four or five hundred years be- 
fore the Christian era, weaves out of it the plot of one of his most pop- 
ular comedies. He represents the Athenian women leaving their hus- 
bands and families in the dead of night, 


“While yet the Heavens by the Sun’s team untrod 
Had took no print of the approaching light, 
And all the spangled host kept watch in squadrons bright,” 


and repairing together in crowds, and in the borrowed garments of 
their sleeping lords, to the usual scene of the General Assembly, in- 
spired by a common purpose to seize and hold in their own hands the 
reins of Government, and to gratify their long repressed ambition, not 
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merely for equal suffrage, but even for exclusive and despotic sov- 
ereignty. Protected by the friendly darkness, they assemble and or- 
ganize in safety, and by a single vote absorb for themselves the entire 
powers and functions of the fierce democracy and overthrow at one 
blow the liberties of the torpid mankind. Their coup d’état is em- 
bodied in this brief decree “that henceforth Athens shall be governed 
by women alone” and they then proceed to the Election of Archons 
from their own number and fill all the minor offices of state with in- 
cumbents of their own tender sex. So far the scheme works to per- 
fection, but unhappily, once launched upon the boundless sea of dis- 
cussion and debate, the tide of speech overwhelms them, and when 
they come to the practical administration of affairs, they. are wholly 
unable to hold their tongues, now set in resistless motion, and the as- 
sembly breaks up in a confusion compared with which that of Babel 
was quiet and peaceful. 

So, too, the ultra conservatives on the woman question had their rep- 
resentatives in the age of Pericles, for when that matchless orator and 
statesman came to deliver his masterpiece of eloquence, the funeral 
oration over those of his countrymen who had fallen in the first Pel- 
oponnesian war, he concludes it by a few words of advice to his female 
hearers, in which he declares that female perfection may be summed 
up in a single sentence, that she is the best woman of whom the least 
either for praise or for blame is heard among the men. Of course, 
Pericles was only indulging in poetical license when he said that, and 
that he had no practical faith in that unmanly sentiment is clear from 
the fact that when the renowed Aspasia, the most learned and distin- 
guished woman of that age, came from Miletus to Athens, leading in 
her train wherever she appeared philosophers, warriors and statesmen, 
the great master and ruler of Athens surrendered to her charms with- 
out discretion, and yielded to her control his own imperious will, and 
with it too much of the conduct of the States, and fifty years after- 
wards Plato, in discoursing upon eloquence, indulges in the keenest 
of satires upon Pericles and upon oratory itself, by declaring that that 
very funeral oration, which has come down to us as the one illustrious 
monument of the genius of Pericles, was in fact written by Aspasia 
herself—truly a terrible answer to his criticism upon her sex which it 
contained. So then, when we read in the newspapers of to-day, that 
the ladies of Utah, whose numerical strength, I suppose, entitles them 
to lead their sisters in the other States to the polls, have rallied in force 
at the ballot-box and elected a Mormon delegate to Congress, to the 
complete discomfiture of all the Gentiles; that a jury in Nevada of 
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whom six out of the twelve were women, have actually rendered a ver- 
dict of guilty against a man who had murdered another in cold blood 
for merely speaking to his wife; that three women have been ad- 
mitted to the Bar in lowa; and that a female justice of the Peace in 
Wisconsin has officiated at the marriage of an effeminate gentleman of 
Milwaukee to a strong-minded woman—we do but observe signal in- 
stances and illustrations of a tendency towards complete development 
which the sex has manifested for many a thousand years. 

But it is time to dismiss this branch of the subject, however fasci- 
nating it might promise to be. This is not a woman’s rights conven- 
tion in any general acceptance of the term, and in coming together to 
bid these young ladies a welcome and a Godspeed on this their en- 
trance into their noble professional life, you and they may well claim 
to be spared anything more than a passing glance at such glittering gen- 
eralities of womanhood. 

There is one peculiar feature of modern society that introduces us di- 
rectly to the appropriate topic of the hour. Doubtless the normal and 
natural condition of civilized life is that where the relative numbers 
of the sexes are equally balanced, and where that balance is held even 
through every period from infancy to old age, when the slight ex- 
cess of males, which the watchful providence that governs the world 
sends into it, suffices only to compensate for the greater hazards and 
exposures to which they are subject, and which inevitably in the work- 
ings of the same providence reduce their number as life advances, to 
equality, again, when there is a man for every woman and a woman 
for every man, and no odd ones of either sex demanding a separate 
or peculiar provision in the social scheme. But so long as new worlds 
remain to be conquered by the resistless energies of the race and the 
boundless resources 6f a new Continent invite us to develop them, so 
long as the restless ambition of mankind propels them to follow the 
Star of Empire westward, to take possession of the vast estates that 
there await them, it is idle to hope that this natural balance of power 
and of numbers between the two sexes can be present in the older 
and more settled portions of the world. The natural laws of emigra- 
tion take the men first and almost alone, and while they are hewing 
their way to the Pacific, levelling the forests and opening the roads, 
building the bridges and founding the new settlements for the future 
homes of the people, their gentler sisters, who can take but little part 
in those rugged enterprises, are inevitably left behind, and now for 
two or three generations, so impetuous and well sustained has been 
this onward march of tireless men across the continent, that here in 
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the older States, we present the wholly anomalous and unnatural con- 
dition of a great excess and preponderance of women, and this chiefly 
of women in the very prime of life, whose natural partners have thus 
unconsciously abandoned them. Even before the late war the census 
of 1860 showed that in the New England States and New York alone, 
there were seventy-five thousand more women than men between the 
ages of twenty and thirty alone. The full details of the new census 
of 1870 have not yet been published so as to enable us to state the ex- 
act disproportion at the present day; but when you consider with what 
marvelous rapidity and fullness the tide of emigration has flowed on in 
the last twelve years, how many new territories have been opened, and- 
what vast works have been projected and prosecuted in the new States 
of the West, and how many thousands of young men, in the very flower 
of their age, have in the same period been devoured by the ruthless 
ravages of the great war, it is safe, I think, to estimate that to-day in 
New York and New England there are at least one hundred and fifty 
thousand more women than men in that active and efficient age be- 
tween twenty and thirty, in which the whole destiny of their individ- 
ual lives is planned and decided. And it is to be noted that this ex- 
travagant preponderance arises not among the lower and less educated 
classes of society, not among the foreign immigrants, who seem gen- 
erally to take their women with them wherever they go, nor yet among 
the wealthy and most luxurious citizens, whose young men even share 
but little in the enterprise and ambition of the nation, but in the great 
middle class of our native population which represents the very brain 
and muscle of the State, and whose young women are the fit and fair 
counterparts of the enterprising and courageous youth who have gone 
forth to battle with unsubdued nature, and to achieve the true glory 
which is promised to the founders of States. 

Now the problem which this interesting situation presents is what 
we propose to do with this great array of young women, this great ar- 
ray of the unprotected females of society, whose natural guardians and 
companions have deserted them—or rather what shall they be permit- 
ted and encouraged to do for themselves, for it is perfectly obvious 
that, in the main, and this makes the problem easier to solve, they have 
got to take care of themselves. One thing is clear. They do not fol- 
low and don’t propose to follow the men. Although a hundred and 
fifty thousand young men of glorious stature and promise on the Pa- 
cific slope are waiting and hoping for them with arms extended wide, 
they won’t go to them. Now and then, at long intervals, a ship-load 
of them has been made up and carried to what would seem to be their 
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natural destiny, but ninety-nine in every hundred refuse to budge an 
inch, and insist, with the true obstinacy of woman, in staying here, 
where they have been born and bred, and taking here their chances 
and their rights; and the question remains, what shall those chances 
and those rights be? Those who frown upon woman’s doing or try- 
ing to do anything say: “Oh, let them marry!” But they cannot 
marry unless they marry each other. Husbands for a hundred and 
fifty thousand of them are absolutely out of the question. But once 
more Mr. Noodle exclaims, ‘““The nursery is woman’s true sphere!” 
But these unfortunates have no nurseries of their own, and cannot get 
any, and they are altogether too independent and aspiring to be the 
drudges and the slaves of other people’s nurslings. In other days they 
would have been generally condemned to the drudgery of the needle, 
and have wasted their hearts’ blood and their lives in the struggle for 
the sickly and precarious existence which that might afford; but now 
the sewing machine enables one woman to do what was once the work 
of a dozen, and so they have escaped that wretched fate. But work 
they must, as the sole and indispensable condition of life and honor, 
and the very situation shows that society stands in need of their labor, 
to make up for that which it has lost in losing an equal number of 
young men. What those would have done, had they remained among 
us, must be done by these sisters of theirs, who are left in their stead, 
or else it must remain undone. 

Fortunately, these social problems solve themselves as the times 
demand their solution, and will not wait upon the speculations of philos- 
ophers or the tardy progress of legislation. The young women have 
settled the matter for themselves and driven by necessity which has 
sharpened their wits, guided by their sensitive perception of the fit- 
‘ness of things, and sustained by their natural energy and patience, they 
have made their way, with a courage which would have done credit 
to their brothers, into many an honest occupation which until recently 
was closed against them. ‘To-day in a thousand stores where twenty 
years ago the presence of a woman behind the counter would have 
been regarded as more than questionable, you find the whole business 
of the establishment conducted successfully by well-bred and intelli- 
gent women. In telegraph offices and designing rooms, publishing 
houses and skilled workshops, thousands of them find appropriate and 
lucrative employment. In the lighter mechanical arts their delicate and 
cunning fingers, their superior taste and skill, are even, in many cases, 
displacing the rival hands of under men. In the cultivation of the fine 
arts they are developing undoubted genius, and it is no unusual thing 
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in the schools of art and the academies of design for young women de- 
‘pendent solely upon their own exertions, and educated almost by them- 
selves, to win the gold medals and the first prizes against the most 
vigorous masculine competition, and American literature would for- 
feit some of its brightest laurels if deprived of the rich treasures which 
it has drawn from feminine brains. And yet society owes woman far 
more than it has thus far even thought of paying. There is no doubt 
that the standard and thoroughness of female education in this coun- 
try are infinitely below what they should be, although better than in 
any other quarter of the globe. Not only their own good and happi- 
ness but the general welfare of the whole people demand that our wo- 
men shall be more liberally and largely educated than they have ever 
yet been. For two hundred years and more the whole wealth of learn- 
ing and science among us has been lavished, exclusively almost, upon 
the boys and men, and the girls have got along as they could, or been 
put off even when better might have been afforded them, with the 
empty husks of superficial studies and idle accomplishments. 

This one-sided experiment has been tried long enough, and we can- 
not fairly hope for any general and decided advance in the standard of 
the American character, until the truth comes to be not only under- 
stood, but acted upon, that women must be as well educated and as 
richly endowed with all mental culture as men. You cannot hope to 
elevate the men of the nation above their present plane of mind or of 
morals unless you elevate the women along with them. 

Let me read to you on this point what Sidney Smith wrote in the 
Edinburgh Review more than sixty years ago—for it is just as true and 
pertinent in New York to-day as it was in Great Britain in 1810: 

“Tf the education of women were improved,” said he, “the educa- 
tion of men would improve also. Let any one consider (in order to 
bring the matter more home by an individual instance) of what im- 
mense importance to society it is whether a man of first rate fortune 
and distinction is well or ill brought up, what a taste and fashion he 
may inspire for private and for political vice—and what misery and 
mischief he may produce to the thousand human beings who are de- 
pendent on him. A country contains no such curse within its bosom— 
youth, wealth, high rank and vice form a combination which baffles 
all remonstrance and beats down all opposition. A man of high rank 
who combines these qualifications for corruption is almost the master 
of the manners of the age and has the public happiness within his grasp. 
But the most beautiful possession which a country can have is a noble 
and rich man who loves virtue and knowledge, who without being feeble 
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* and fanatical is pious and who without being factious is firm and in- 
dependent. who is a firm promoter of all which can shed a lustre upon 
his country or promote the peace and order of the world. But if these 
objects are of the importance which we attribute to them, the educa- 
tion of women must be important, for the first seven or eight years of 
life seem to depend almost entirely upon them. It is certainly in the 
power of a sensible and well educated mother, to inspire within that 
period such tastes and propensities as shall nearly decide the destiny 
of the future man; and this is done not only by the intentional ex- 
ertions of the mother, but by the gradual and insensible imitation of 
the child, for there is something extremely contagious in greatness and 
rectitude of thinking, even at that age, and the character of the mother, 
with whom he passes his early infancy, is always an event of the ut- 
most importance to the child. A merely accomplished woman cannot 
infuse her tastes into the minds of her sons, and, if she could, nothing 
could be more unfortunate than her success. Besides, when her accom- 
plishments have been given up, she has nothing left for it but to amuse 
herself the best way she can, and, becoming entirely frivolous, either 
declines altogether the fatigue of attending to her children, or, attend- 
.ing to them, has neither talents nor knowledge to succeed, and there- 
fore here is a plain and fair answer to the question: Why should a 
woman dedicate herself to this branch of knowledge, or why should 
she be attached to such a science? Because by having gained informa- 
tion on these points she may inspire her son with valuable tastes, which 
may abide by him through life and carry him up to all the sublimities 
of knowledge, because she cannot lay the foundation of a great char- 
acter, if she is absorbed in frivolous amusements, nor inspire her child 
with noble desires, when a long course of trifling has destroyed the 
little talents which were left by a bad education.” 

Never did that great man utter nobler truth than this. So, then, 
for the sake of all men we demand a better chance and larger oppor- 
tunities for all women, and, even if every woman might still hope to 
fulfill her natural destiny, to marry and become the mother of many 
children, they should not as a rule be sacrificed, as they have been to 
their brothers, but receive as broad and deep a culture as we can give 
to anybody. And so we hail with earnest hope the fact that Harvard, 
our best and oldest seat of learning, has already opened the door for 
women a very little—hardly more than a crack as yet—and received 
them under certain restrictions to its University Lectures. Of course 
they are very conservative and timid at first, even at Harvard—follow- 
ing closely, to begin with, the counsel of St. Paul to Timothy, “Let: the 
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woman learn in silence, with all subjection.” But the door, once open, . 
cannot be shut, and by-and-by it will open wider and wider. Re- 
cently, too, the most advanced and liberal of the English Press have 
been advocating the project of a University of the very first class for 
women and that is what the women of America must strike for and 
must have, so that by-and-by, when our boys go to Harvard and Yale, 
their sisters will no longer have to leave off at the point where they 
begin, but will keep pace with them and meet them when they come out 
on an equal footing. 

But again we must come back to these anomalous young ladies to 
whom the State refuses husbands, and who must each be her own staff 
and stay through the pilgrimage of life. If for others a superior edu- 
cation is of such profound importance, how much more so for these. 
If they are to fight the battle of life single handed, shall they not go 
forth armed with the best weapons, and bucklered with the impene- 
trable shield of a sound and thorough education? 

And now among the whole round of human employments, what shall 
they do, or rather what shall they not do, if so disposed? Can we deny 
to them the right to try all things and to hold fast to whatever is best 
for them? ‘The Declaration of Independence, I know, has generally 
been considered, in a political sense, as of the masculine gender, but 
socially, have not women the same inalienable rights to life, to liberty, 
and the pursuit of happiness as the most pronounced male among us? 
and what does it mean but that these women have a perfect right to 
live according to their light, and unlimited liberty to pursue happiness 
by the best use of the noblest faculties with which God has endued 
them? And if any of them have the heroic courage and self-denial, 
as these before us seem to have, to devote their lives to the noble call- 
ing of the study and practice of medicine, for the relief of their fel- 
low mortals in the misery of disease and the agony of death, who shall 
say them nay? ‘The eternal fitness of things is on their side in this 
matter. The first woman who came into the world was a nurse by na- 
ture, and the last lady who came from Paris, and who speaks to you 
this evening, is a learned and skilled physician, and all who have lived 
between them have had the care of the sick and of the dying as their 
peculiar and most sacred duty. I do not understand that they propose 
to force their medical attendance upon unwilling men, though worse 
things might happen to some of us than to be treated and tended by 
some of them. But they mean to devote themselves to the treatment 
and cure of the diseases of women and children, and as long as nine- 
tenths of every doctor’s bill we are called on to pay is for the infirmi- 
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ties of women and the disorders of little children, I do not see how 
any respectable argument can be suggested against their project. In- 
delicacy has been heedlessly imputed to them, but that argument is like 
the boomerang which always recoils to plague the inventor, for if 
there is any indelicacy about it, it is that to which the conventional us- 
age of centuries has made us callous, of subjecting our women and 
all the most sacred mysteries of their being to the mercy of medical 
treatment by any of the other sex who happened to have a diploma. 
To the honor of medical men generally be it said that this implicit con- 
fidence has rarely been abused, but when the medical schools of Edin- 
burgh and Philadelphia have exhibited to the world the shocking spec- 
tacle of the male students mobbing a few innocent and unprotected wo- 
men who had committed no other offense than that of desiring to sit 
with them at the feet of science, even the faculty must admit that the 
danger of an abuse of it is at least possible. 

But after all, this question must be decided by the women of the 
land and not by the doctors for them. ‘The medical men argue, fairly 
enough, that the old system has worked well, that their fair patients 
have made no complaints and have cheerfully accepted their services 
in all the trying emergencies of life. This is true enough, but then it 
must be remembered that hitherto the ladies have had only Hobson’s 
choice in the matter. They have accepted men for their physicians be- 
cause there was nobody else to choose, and they had either to take them 
or go without. In order to have the issue fairly tested and determined 
we should have an adequate number of equally skilled and educated 
. female physicians within reach of the community, such for instance 
as this Institution promises to send forth, and then submit the ques- 
tion. The whole sex must pronounce the verdict, and all must be im- 
panelled without any of that close challenging which would exclude in- 
telligence, and shut out those who have formed or expressed an opin- 
ion. Could this be brought about, the gentlemen of the faculty would 
have to look well to their laurels, and would stand a chance of losing 
some of their richest spoils. 

Again, it is urged that woman’s own weakness and natural infirmi- 
ties are a hopeless obstacle to her steady and lifelong pursuit of so 
arduous and exacting a profession as medicine, and that her physical 
powers will not stand the strain. But this, too, is their look-out and 
not ours. Possibly it may so turn out, but nobody can tell until they 
have had a fair trial. When, however, we consider what women have 
endured ever since the flood—that no toil has been deemed too severe 
and no occupation too exhausting for them, provided only they were 


746 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


only serving the caprice of man and ministering to his wants and pas- 
sions, and that’ their patience and endurance have in the long run 
survived every test—it is probable that this objection has no founda- 
tion, and arises from too tender a consideration for them on the part 
of those who would prefer to exclude them from the professional 
contest. 

There is one other suggestion that the subject presents, too obvious 
not to be noticed. I refer to the infinite service which a body of wo- 
men, of high culture and thoroughly versed in the art of medicine, 
may render to their non-professional sisters throughout the country 
in instructing them in the laws and mysteries of their own natures, and 
the offices and duties which are certain to fall to their lot in the course 
of nature, as they take their places as wives and mothers in the land. 
The ignorance even of our best educated young women in these re- 
spects, as everybody knows, is absolute and universal, and they may not 
receive the knowledge from men. For the want of a little professional 
advice, thousands of sensitive women have suffered years of hopeless 
and unnecessary agony, and would go down in silence to their graves 
even, rather than unseal their lips to an adviser of the sterner sex, 
when the opportunity for consultation with one of their own would 
have saved them. And then, too, what invaluable aid and support 
might they not render to our young mothers as to. the care and treat- 
ment of the helpless infants that are entrusted to them. One would 
think that there would be a traditional or hereditary transmission of 
this knowledge from mother to daughter, but the universal experience 
is that little of the kind takes place, and every young mother has to . 
learn it for herself by desperate experiments upon her earliest off- 
spring, so that the wonder is that our first children live to grow up, 
or come to man’s estate with constitutions unimpaired by the trying 
ordeal to which their infancy was subjected. “The Lord smote all the 
first born in the land of Egypt, from the first born of Pharaoh that 
sat on his throne unto the first born of the captive that was in the 
dungeon;” and if we would save our first born from slaughter, we | 
cannot do better than encourage their mothers to take instruction from 
these learned and skillful persons of their own sex, who proffer their 
services to that beneficial end. 

The great struggle on the part of women who aspire to practice 
medicine as a profession has been to overcome the difficulty of ac- 
quiring the necessary instruction and education to qualify them for its 
pursuit. While as yet there were no colleges like this for their ex- 
clusive training, the obstinate prejudices of medical men and boys 
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threatened to shut them out altogether from every possible avenue to 
the requisite knowledge. The wards of hospitals were closed against 
them, the door of the dissecting room was rudely slammed in their 
faces, and the benches of the medical school were made too hot for 
them by the undisguised hostility of the male students. But science 
is sexless, and wisdom knows no such distinction in distributing her 
rewards among her votaries. And it is well to forget, if we may, the 
rude and indecent assaults that men who dishonored their degrees 
have sometimes committed against these vestals at the shrine of sci- 
ence, and to contemplate the more cheering signs of the times that war- 
rant the belief that the best men among the faculty are determined no 
longer to tolerate the injustice and the scandal of any attempt to close 
the gates of knowledge upon women. 

Even in Edinburgh, where the hostility to the movement on the part 
of the students was most passionate and violent, in which they were 
encouraged too by some of |\the most renowned names in the Faculty, we 
learn that at the recent annual meeting of the Proprietors of the 
Royal Infirmary, from which women had previously been excluded 
with contempt, a closely contested election for managers turned whol- 
ly on the question of admitting ladies to the wards of the Infirmary 
for the purpose of clinical instruction. ‘The old Board had been guilty 
of shutting them out, and went into the canvass on the platform of 
continued exclusion. But after an animated discussion, a division was 
taken and the Reform nominees, the friends of the women, were de- 
clared duly elected by a vote of 177 to 168. At the same meeting it 
was proposed to consider the advisability of enacting that hencefor- 
ward all registered students of medicine shall have full admission to all 
the educational advantages of the Infirmary without reference to sex. 
The defeated minority made objection to this Resolution, that they 
had not received the statutory. month’s notice of the intention to in- 
troduce it. The friends of the women, however, persisted in moving 
the resolution which was unanimously adopted, their opponents having 
previously left the room. 

In the great continental schools and hospitals women seem to be 
treated with as much courtesy and liberality as men. In August last 
it was announced by authority that the Emperor of all the Russias, 
who had already emancipated the serfs of his mighty Empire, and 
seems disposed now to turn his august attention to the enfranchise- 
ment of women, has intimated to the University of Helsingfors his 
pleasure to permit women to attend the medical lectures at that Insti- 
tution. And in Moscow, ladies are now to be admitted to the lectures 
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on Medicine and to graduate, provided they can pass the usual exam- 
inations. It has been found impossible as at first intended to insti- 
tute separate lectures and class rooms, so that both sexes will meet in 
the general class rooms. The council of the University have fully con- 
firmed the action of the School of Medicine in this matter, and the 
women may therefore expect to enjoy their privileges undisturbed by 
doubts or fears. 

At Zurich, several women have already graduated with distinction 
at the School of Medicine, and have taken honorable places in the 
Faculty in actual practice in the cities of Europe. At Vienna and Milan, 
they share freely in the privileges of medical education, and at Paris 
the Minister of Public Instruction by a positive Governmental order 
secured the privileges of a perfect professional education for our 
countrywoman, Miss Putnam, whose recent accession to the Faculty 
of this College for women promises to add largely to its usefulness and 
authority. 

In England and America alone, the finest and most enlightened 
countries of the world, women are still practically excluded, from the 
possibility of a medical education in any of the great schools, although 
in some places the rudeness of this exclusion is aggravated by a con- 
cession of their legal title to enjoy it. The stubborn and deep-rooted 
prejudice of the Anglo-Saxon race seems always to be the last to 
yield, and skulks behind the mask of a false conservatism. But even 
there the light is creeping in. The most advanced of the English and 
American faculty already disavow all sympathy with the narrow pro- 
fessional bigotry which insists upon clapping the padlock on the mind 
of woman. At the conclusion of his inaugural address in November 
last, the Professor of Chemistry at Newcastle in England, Mr. Mar- 
reco, stated on behalf of himself and Professor Herschell that they 
were prepared to receive lady students on exactly the same terms as 
other students, and in London, in February, 1872, Prof. Acland gave 
notice that at the next meeting of the general Medical Council he would 
bring forward a motion for the appointment of a committee to con-’ 
sider the expediency of admitting women to medical education and to 
report upon the most desirable means of educating and examining 
them. In this country, and in New York especially, the heroic career 
and brilliant professional achievements of Dr. Elizabeth Blackwell, the 
founder of this Institution, have done much to disarm her medical 
brethren of their prejudices, and the association of many of their emi- 
nent professors with the ladies in the Faculty of this College, and the 
names of Parker and Taylor and Flint, of Smith and McCready, of 
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Loomis and St. John on its Board of Examiners, are a sure guarantee 
that the experiment of the medical education of women is here to be 
tried to its last results with the full sympathy of the most eminent mas- 
tersGr. tie ‘Science: 

But I have already trespassed beyond the half hour which the par- 
tiality of the Committee allotted to me, and can only say in conclusion 
to these young women who graduate tonight, that the success of that 
experiment rests mainly with them and such as they. It is certain that 
no young woman would voluntarily resign the usual pursuits of their 
sex, and adopt the severe and arduous profession which they have 
chosen, unless they were most deeply inspired with an earnest and 
overwhelming purpose to pursue it for its own sake and for the vast 
benefits which they may hope by its means to confer upon their fellow 
women. And in the name and behalf of the countless patients who 
are waiting the coming of these doctors, we welcome them, each ac- 
cording to her degree, to\the honored place in the community which 
by industry and skill they may aspire to win. 
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AvpRESS DELIVERED AT THE RECEPTION GIVEN TO Lorp HouUGHTON, 
BY THE UNiIon LEAGUE CLuB, NEw York, NoveMBeER 23, 1875 


In seeking this opportunity to pay our respects to the distinguished 
gentleman who now honors us with his presence, we certainly could 
not hope by our modest reception to equal the bounteous hospitality 
which has been showered upon him at the hands of private citizens in 
every city that he has visited—or to add to the warmth of that cordial 
greeting which has attended his steps throughout his wanderings in 
the United States. The familiar maxim by which in the earlier years 
of his manhood our guest is believed to have trained his Muse, appears 
to have been practically applied in an altered sense to his lordship at 
every stage of his American pilgrimage—WNuilla dies sine linea. No day 
without a line to come to dinner. Whatever pleasures and whatever 
perils belong to that peculiar institution of the. Anglo-Saxon race, as 
Emerson calls it, he must have already fully experienced. We must 
congratulate ourselves and him that he has happily survived them all, 
with health and strength still unimpaired, for, having done so, he stands 
before us to-night a living argument to the robust and hardy vigor of 
the British constitution, of which he is so worthy a representative. 
Neither can we offer him, at a meeting of the Club, the charms of the 
feminine presence with which, if he was not misreported on a recent 
occasion, he has been honored and delighted during his stay among us. 
It was only yesterday that I read in the newspapers of a high tribute 
paid by him to the wit and the beauty of the women of America. Had 
we known in season that his Lordship cherished that gentle enthusiasm, 
had we supposed it possible that a peer of England would be open 
to those tender influences—we might have put in practice the theory of 
natural selection as the occasion would have justified, and have sur- 
rounded him on this last night of his stay in America with such a glit- 
tering array of loveliness, as would have set his “poet’s eye in a fine 
phrenzy rolling,’ and perhaps some future edition of “Palm Leaves” or 
of “Poems of Many Lands” would have contained some stanzas to 
the women of the West by Lord Houghton, that in delicacy and sweet- 
ness would have matched the lyric tributes which Monckton Milnes 
was wont to pay to the far-famed graces of the Orient. 

No, we have sought this occasion not so much for his own pleasure 
as for ours, having little to offer him but the honest expression of that 
high consideration and regard which has long been felt for his Lordship 
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in the United States. We desired an opportunity to look upon one 
whose name has been associated for a whole generation with those 
things that tend to elevate and improve the condition of mankind. 
Many of us from childhood have been accustomed to hear of him as one 
of the men of letters of England, who, by their devotion to good learn- 
ing and polite literature, have been missionaries of knowledge and 
pleasure to all who speak and read the English tongue. Some of us 


have read his books. 
And books, we know, 
Are a substantial world, both pure and good, 
Round these, with tendrils strong as flesh and blood 
Our pastime and our happiness will grow. 


We have heard by tradition and report of his generous sympathy 
for humanity in all its suffering forms, that the cause of oppressed na- 
tionalities has found in him a constant advocate and friend—whether 
Poland, the bleeding victim of her rapacious neighbor—or Italy, suffer- 
ing the accumulated miseries of centuries—or Greece, the classic heir 
of ancient woes. We have been told also that the promptings of a 
generous and manly heart have led him to support at home all measures 
for the reform and amelioration of the criminal classes, and to allevi- 
ate the distresses of the poor, and that he wears the well-earned title 
of a friend of humanity. We have not forgotten his stout assertions 
of the right of freedom in religion, and remember his statement made 
when it was not yet altogether popular—that “religious equality is the 
natural birthright of every Briton.” 

But, after all, the chief and immediate title of Lord Houghton to our 
special regard and gratitude is in the manly stand he took with certain 
other liberal statesmen of England on the occasion of our late Civil 
War, by which they proved themselves the steadfast and effective 
friends alike of their own country and of ours. Not more from po- 
litical considerations, I think, than from a natural, instinctive, Anglo- 
Saxon love of fair play—because they could not help it—they insisted— 
and none more emphatically than our guest of this evening—that Eng- 
land should observe a real and honest friendship to America. ‘To bor- 
row words of his own: 


“Great thoughts, great feelings came to them, 
Like instinets, unawares.” 


He will pardon me, I know, for refreshing your recollection from 
the Debates with regard to one or two things which he said in his 
place in the House of Commons. When the seizure of the Alexandra 
was under discussion, in April, 1863, which you will remember as 
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one of the very darkest periods we ever passed through—it was in that 
month that President Lincoln, in accordance with a resolution of the 
Senate, set apart a day of fasting and prayer for the whole people to 
humble themselves before Almighty God for the deadly scourgings of 
the war—it was then that, after hearing some violent words spoken 
in Parliament tending to measures which, if adopted, would force us 
in our crippled condition into the desperate extremity of war with 
England, he said, after regretting the violent language to which he had 
listened: 

“Sir: I trust that peace will continue for many reasons, but above 
all for this. For us to talk of war, for England, armed to the teeth— 
England, with all her wealth and power, to talk of war against a na- 
tion in the very agonies:of her destinies, and torn to the vitals by a great 
civil commotion, is so utterly ungenerous, so repugnant to every manly 
feeling, that I cannot conceive it possible. Honorable gentlemen op- 
posite talk of acting in a gallant spirit. Is it to act in a gallant spirit 
for a strong man to fight a man with his arms tied, with his eyes blind- 
ed? And that is what you propose to do—you, with the wealth and 
power of England—when you seek to promote war with the United 
States.” 

Happily for us such friendly and generous words and counsels pre- 
vailed, and we escaped that untold calamity. And again, a little earlier, 
when our. blockade, the maintenance of which was so absolutely es- 
sential to the successful prosecution of the war, pressed so hard upon 
their own domestic prosperity as to provoke appeals to the British Gov- 
ernment to disregard and ignore it, he scouted the idea, and after ar- 
guing that the blockade was as effective as in the nature of things it 
was possible to make it, he said: 

“T have always regarded a disruption of the American Union as a 
ereat calamity for the world, believing with De Tocqueville that it 
would do more to destroy political liberty and arrest the progress of 
mankind than any other event that can possibly be imagined. * * * 
The Americans are our fellow-countrymen. I shall always ‘call them 
so. I see in them our own character reproduced with all its merits and 
all its defects. They are as vigorous; as industrious, as powerful, as 
honest and truthful as ourselves. And I can never for a moment dis- 
associate the fortunes of Great Britain from the fortunes of the United 
States of America.” 

No wonder that Lord Houghton finds many friends in America. I 
need not assure him that we appreciate and reciprocate these generous 
sentiments, uttered in those dark hours of our sorest need, and that we 
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join our prayers to his for perpetual peace and friendship between these 
two nations, that are of but one interest, one tongue, and one blood. 

In the name, my lord, of this Club, which may modestly’ claim to 
represent a portion of the intelligence and the public spirit of New 
York, supported as it is to-night by the presence of her Chief Mag- 
istrate and of many other eminent citizens, who, without regard to 
politics or creed, have assembled with it in your honor, I bid you a 
most cordial and hearty welcome. 
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THE LEGAL PRORESSION 


ApprEss DELIVERED AT THE NINETEENTH ANNUAL COMMENCE- 
MENT OF THE CotumsBiA LAw ScHoor, NEw York, 
May 16, 1878 


The pleasant duty has been assigned to me of welcoming these grad- 
uates, all overflowing with youth and therefore with hope, to the ranks 
of an honorable profession which one of the greatest of its members 
has declared to be as ancient as magistracy, as noble as virtue, as nec- 
essary as justice. As an elder brother, with all my heart I bid them 
a most cordial and hearty welcome; and your cheering and applaud- 
ing presence is sufficient to assure them what a vast company of clients 
awaits them, embracing the grave and the gay, the severe and the lively, 
the strong, the rich and the fair—so that it remains only for them- 
selves by their lives and labors to determine whether they shall make 
of this arduous calling on which they are entering a noble and beneficent 
science or a low and degrading trade, for it must be the one or the 
other according to the spirit in which it is pursued. 

When we read in the census that there are already 60,000 lawyers 
in the United States, it might seem at first blush that the addition of 
200 more in a single group was altogether superfluous—and that there 
is danger of having too much even of so good a thing. Have we not 
lawyers enough? asks the press daily. Have we not too many? echoes 
the heedless voice of society. I answer no; we have not honest lawyers 
enough—not healthy lawyers enough; not learned lawyers enough, 
and as the Columbia College Law School is expected to produce none 
but the best, we may safely hail the coming of all she chooses to send 
into the world. ; 

That there is a considerable amount of idle and thoughtless preju- 
dice in the world against lawyers cannot be denied, but that is because’ 
—and this it will be well for these young gentlemen to remember—the 
whole profession has to suffer for the faults and vices of its worst and 
lowest members. We are a band of brothers, and if a single brother 
turns out to be a rascal, as now and then unfortunately does happen, 
why the fair name of the whole family suffers with him, of course. 

The Pilgrim Fathers of New England appear to have had a unique 
and intensified grudge against the craft, doubtless because the envious 
clergy ruled them with a rod of iron, and wished to maintain an un- 
divided sway. So for the first fifty years of the colony they got along 
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without any, and then with sparing hand the General Court admitted 
two attorneys to practice, but with the special proviso that they should 
do nothing to darken the ‘cause or confuse the counsels of the Court— 
a rule which I fear might decimate the profession, if strictly applied 
to-day. So the press, arrogant in its unbridled power, too often teems 
with unfriendly criticisms of our conduct. The stage, catering to the 
tastes of the galleries—not filled as they are to-night—produces the 
typical lawyer in the role of an unscrupulous and vulgar pettifogger. 
And English fiction never tires of reproducing the same type of char- 
acter at our expense, because no play and no novel is quite perfect 
without its villain, and we must confess that nobody can fill that part 
better than a wicked lawyer, who violates his oath and perverts to the 
destruction of mankind the talents, the learning and the skill which 
were designed only for its protection and to promote its happiness. 

But however satire and fiction may find entertainment in the vices 
and frailties of our more weak and wicked brethren, the honest and 
unanswerable voice of history tells quite another story. It exhibits a 
learned, a fearless and an independent bar as the pride and ornament 
of every civilized country. It shows that many great triumphs of 
statesmanship have been achieved by its disciples; that wherever great 
blows have been struck for the rights of man, some brave lawyer has 
been in the thickest of the fight; that the champions of popular liberty 
have been recruited always from our ranks; that whenever the tor- 
rents of arbitrary power have threatened to overwhelm and engulf it, 
some Coke or some Erskine, scorning the wrath of kings and scouting 
the friendship of princes, has stood forth in its defense; and that, on 
the other hand, when popular fury rose in a tidal wave for the de- 
struction of the innocent victims, some Otis was found standing in 
the breach. In short, if the personal liberty of all under the protection 
of equal laws is the end of government and the object of civilization, 
then lawyers can safely challenge the men of other professions to show 
a larger share in the whole work of human progress. 

In view, then, of the possibilities of great and heroic service to man- 
kind which the legal profession holds out to its ardent and able votaries, 
and of the high and useful duty of promoting justice, which its daily 
pursuit involves, I deem it no idle form of words to congratulate at all 
times those who stand upon its threshold, qualified and equipped to en- 
ter upon it. But never, as it seems to me, has there been a more for- 
tunate and promising time in our country than this, for you who with 
earnest hearts and singleness of purpose propose to devote your lives 
to this useful and honorable calling. While you who now stand in the 
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first flush of manhood were yet hardly out of your cradles, the land 
was deluged in the blood of civil carnage, and all the horrors of the 
greatest war of the century were devastating its fields and laying waste 
its homes. In the midst of arms the laws were silent and the admin- 
istration of justice was practically suspended throughout half our 
borders. During all the years of your boyhood and youth the evil 
results of the war on the civil and social life of the people were being 
made manifest. Rioting for a few years in that wanton extravagance, 
that drunken dream of imaginary wealth, which was begotten by the 
flood of worthless paper money. made necessary by the war, our peo- 
ple long since awoke to their fatal error, and five long and miserable 
years of bankruptcy and financial ruin which followed that era of 
bloated fulness are but just drawing to a close. 

I know it is a common delusion that lawyers flourish in the midst 
of all these miseries, and fatten like vultures by devouring the carrion 
of commerce and picking the bones of trade. But never was there a 
more false and hollow delusion. Lawyers flourish best when the whole 
community is prosperous, and suffer with all the rest when trade and 
commerce decline. And never I believe has the rank and file of the 
profession suffered so severely and been reduced so near to starvation 
as in these last miserable years of general failure and commercial dis- 
aster. - 

But even now a brighter day is dawning. These countless bankrupt- 
cies which are being daily recorded are but the wrecks and debris washed 
ashore by a storm that has already passed. We can thank God that 
the public credit at least is already restored; the skies are already clear- 
ing. Old fashioned economy and honest living have come again; and 
you, whose professional lives are all in the future, will see a new and 
grander era of prosperity than the past has witnessed. When all these 
idlers in turn have been driven back, as they will be, where they be- 
long, to work upon the soil—the true source of all our American wealth 
—these fifty millions of people, all working for an honest living, will 
bring back again the golden age, whose wealth and prosperity shall be 
as real and solid as that of this paper one has been delusive and imag- 
inary. : 

But I would not for a moment encourage the thought of holding out 
the law under any circumstances as a money-making profession. It 
loses its character as a liberal science as soon as money-making be- 
comes the ruling motive. If that is your object I advise you to aban- 
don all idea of becoming lawyers, and seek for some more congenial 
and profitable pursuit. You ’may be sure that every tallow chandler 
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and pork merchant will outstrip you in the race for wealth. Mr. Web- 
ster’s oft-quoted saying that “lawyers work hard, live well and die 
poor” is true in nine cases out of ten, and always will be. The love 
of money is the root of all evil in the law as in the rest of life, and 
when it once becomes the fashion the degradation of the profession 
has already begun. 

The lawyer who is inspired to promote litigation for the sake of 
profit to himself is not a whit better than the doctor who should scat- 
ter broadcast in the community the seeds of pestilence, for the fees 
which it might bring in—and the advocate or the counsellor who de- 
fends the public or the private plunderer for a share of his spoils is 
justly condemned as an accomplice in his crimes. On the other hand, 
honorable poverty has been in every generation the true cradle of pro- 
fessional character and success. No other motive but the spur of ne- 
cessity seems powerful enough to furnish the aspirant for forensic hon- 
ors with the necessary grit, and to carry him through the toil, the drudg- 
ery and the self-sacrifice which alone will enable him to master the 
science and to raise his head above the dead level of mediocrity. Lord 
Eldon spoke from his own actual experience, and told a hard truth, 
when to the young barrister who asked him the way to eminence he 
answered: “If you’ve got any money spend it. If your wife’s got any 
spend that, and then work like a dog till you are Lord Chancellor.” 
And Erskine, that most consummate of modern advocates, when he 
made his début at the English bar just one hundred years ago in that 
splendid achievement in Westminster Hall, which dazzled the eyes of 
the British public, and raised him at one leap from obscurity and pov- 
erty to fame and competence, told the same story of himself, when 
amid the congratulations that poured in upon him, being asked how 
he had had the courage to stand up so boldly against Lord Mans- 
field, he answered that he thought his little children, whom he had 
left hungry at home that morning, were plucking his robe, and he heard 
their voices crying, “Now, father, is the time to get us bread.” 

And now, as you have asked me to address you, I suppose you ex- 
pect me to give you a little advice; and whether you expect it or not, 
I will venture to do so, since advice is about all that lawyers ever have 
to give. I should say, then, that the sound practical lawyer is com- 
posed of three parts—the physical, the moral and the mental, and it is 
hard to tell which of the three is the most important ingredient. I 
place the physical first, because without a sound and healthy body, 
a lawyer can no more reach the high places of the profession, than 
a spavined and broken-winded racer could win the Ascot Cup. Those 
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ancient anatomists who located the seat of the mind in the stomach 
were not so far wrong, and I have known lawyers with that great 
organ iron-clad, who achieved a tolerable measure of apparent suc- 
cess with a very moderate allowance of brains. The bar, at any mo- 
ment you choose’ to survey it, furnishes in a physical point of view 
the happiest illustration of Darwin’s great theory of the survival of 
the fittest, that can be found in modern society. At the word “go” 
all start on the same line with equal hope and expectation; but one 
after another, the sick, the infirm, the fat, the lazy and the self-indul- 
gent, drop out of the race, and a few gaunt champions maintain the 
contest for the foremost places in middle and later life. In these days 
of intense action and close competition there is no career which calls 
for more athletic training and more heroic regimen than that of the 
ambitious advocate in one of our great cities. I should say, then, as 
the first piece of advice to every young lawyer, look out for your body ; 
don’t go into the struggle unless certain that you can rely upon that, 
and then preserve and strengthen it by exercise, by temperance, and all 
the sleep that it will hold. 

And next in the scale I place the moral element, as necessary _ the 
composition of the sound practical lawyer. If you can’t be honest, and 
must still live by your wits, why, in heaven’s name, choose some other 
calling—any other rather than this, whose special province and duty 
it is to aid in dealing out exact and equal justice to all men. Turn 
peddler, turn anything you can lay your hand to, but don’t try to turn a 
dishonest penny in the sacred temple of justice. I know there are 
sometimes dangerous examples of wicked lawyers who have grown 
rich by chicanery and plunder, and rare and exceptional cases of men 
reaching high places at the bar, who had thrown their conscience over- 
board, and exhibited the loathsome and disgusting spectacle of great 
talents and opportunities given them for the highest good of their fel- 
lowmen, perverted into instruments of fraud and crime. But you may 
be sure the scorn and contempt of mankind pursue them, and better 
were it for any one of you that a millstone were hung about his neck 
and be cast into the sea than to aspire to follow after such false lights. 
So, too, there are quacks at the bar as well as in the doctor’s office, but 
generally their prosperity soon fails them; first the profession spots 
them and then the community, and by and by they lose their clients and 
go into politics, where their peculiar gifts and pretensions find more 
appropriate scope. The fact is that in every liberal profession whose 
privileges are undefined as ours are, it is only the conscience of the 
individual practitioner that can save the whole craft from quackery, 
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and so my second piece of advice to you is to keep in your sound bodies 
somewhere a conscience ever lively and quick and cultivated, if you 
would honor the calling to which you aspire. 

And, thirdly, it must be admitted that, next in importance to sound 
health and clear conscience, brains are necessary to complete the quali- 
fications for admission to the bar. Genius will do, of course, if you 
happen to have it, but as you probably have not, I wouldn’t count on 
that. Genius is a century plant. One century may produce an Er- 
skine and the next a Webster, but it isn’t to be looked for in every grad- 
uating class, and so I would advise you to fall back on common sense. 
Common sense and common honesty combined with uncommon industry 
will make a successful lawyer, and give a man an honorable place in any 
generation at the bdr. . But let no man imagine that in our profession 
he can travel on his intellectual muscle alone, however good its fibre 
may be, without lifelong study and unremitting labor. Doubtless you 
feel more learned now—fresh from your lectures and text-books— 
than you will at any future period of your professional life. It takes 
several years for the faithful student of law to find out how little 
he knows and how much he has to learn. Of course Professor Dwight 
has taught you many things, but if his, reputation does him justice, not 
more than a hundredth part of what he knows—and it will take you 
many years yet to master the other ninety and nine. The bane of our 
profession of late has been the dangerous facility of admission to the 
bar after an infinitesimal term of study, and we owe the Court of Ap- 
peals a great debt of gratitude for its recent order by which even the 
graduates of the Columbia College Law School are required to add an- 
other year of practical study, before they can be admitted to practice 
as attorneys. Jerrold’s advice to the young author may be taken to 
heart by every candidate for admission to the bar. “Don’t take down 
the shutters until you’ve got something to show in the window.” 

And even with the present prolonged term, our preparation here in 
America is far short of what it ought to be, and far behind that which 
many foreign schools demand. Study, then, all the law you can and 
be ready for your opportunity, which sooner or later comes to every 
man. If it finds him ready it bears him on to honor and success. But 
the reason why the whole history of the bar is strewn with failures, 
is that the opportunity, when it does conie, fails to find the lawyer ready 
to embrace and improve it. And while I am on the subject, let me 
urge every man of you, however much he may study the law, to study 
daily something else. Ours is not only a learned but a liberal profes- 
sion, and no more stupid notion ever prevailed than that a good lawyer 
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is hurt by the highest culture in some other direction. The daily prac- 
tice of the law without some liberal culture does narrow and benumb 
the faculties, and unfit them for anything outside the furrowed rut 
of practice. I know of few spectacles so pitiable as that of a suc- 
cessful lawyer, past middle life, satiated with the gains and even per- 
haps with the honors of a generous practice, who finds himself tired 
already of his profession, and yet unable to do anything else or enjoy 
anything else, because he has long since forgotten everything else that 
he ever knew, or perhaps never cared to know anything else. 

And so I say, add some other subject or study to your legal studies, 
and don’t let go of it when you get into busy life. Every lawyer 
should have a hobby for his mind to ride in the open air of knowledge, 
and ride it every day—history, science, politics,. language, literature— 
anything rather than law alone. So only can you be wholly true in 
manhood to the dreams of your youth, and carry their freshness with 
you into maturer years, 
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METROPOLITAN MUSEUM OF ART 


ADDRESS DELIVERED AT THE OPENING OF THE METROPOLITAN 
Museum Buitpinc, New York City, Marcu 30, 1880 


Mr. President, Ladies and Gentlemen: If, as has sometimes been 
said, it is dangerous to know too much about art, you must admire 
the caution and wisdom of these Trustees in putting forward their 
most ignorant member to express their sentiments on this occasion. 

In their name I bid you a most hearty welcome to these halls. We 
congratulate ourselves upon the fortunate auspices by which the day 
is marked. An era of unexampled prosperity gladdens all hearts, and 
favors so bold an undertaking. ‘The State, for almost the first time 
in its history, with liberal bounty has provided and equipped a suita- 
ble building as the permanent home of the Museum. ‘The presence of 
the honored President of the Nation [Rutherford B. Hayes] assures 
us of that general and popular sympathy without which no such insti- 
tution can prosper, and this great company of the fair, the wise and 
the powerful, representing the best influences of the city, is itself a 
living guarantee of substantial encouragement and support. 

I shall not attempt to narrate the trials and struggles through 
which this youthful institution has reached this tenth anniversary of 
its birth. It has had the usual lot of all infants, and has narrowly 
but happily escaped the inevitable perils and maladies by which the ma- 
jority of such undertakings are strangled in their cradles. 

The little that it has already achieved, as the beginning only of what 
it hopes in after times to accomplish, is now spread before your eyes— 
for your criticism certainly—and, if it meets your approval, for your 
hearty co-operation. 

He who returns to his native land with fresh memories of the Louvre 
and of Kensington, to compare those splendid results of time and of 
wealth with this our feeble embryo, may well regard it with concern 
and solicitude; but could he point to one of the grand old museums 
of Europe that in its tenth year, without the aid of governmental sub- 
sidies or of royal bounty, could show such valuable results as those 
which are now and here exhibited? Indeed the Duke of Argyle, a 
high authority on such a subject, was pleased, on his recent visit, to say 
to General Cesnola, that the British Museum, of which he is himself 
a trustee, had not in thirty years from its foundation accomplished so 
much. We beg you always to remember that what has already been 
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done is the work of a very small number of persons, who fully recog- 
nize the fact that a great and useful museum of art could not be cre- 
ated in one decade or one generation: that nothing is so hard as a be- 
ginning, and that it must be left to time, and to a larger knowledge and 
a riper experience, to improve and perfect it. 

I will not call a blush to the cheeks of my associates, who sit around 
me, by telling how they have labored and suffered during these ten 
tedious years to bring to pass the little that this hour has realized. 
But some of them have poured out their money like water, and each in 
his degree has given unstinted time and study to the advancement of 
their cherished purpose. 

Of course, such efforts in a field before untried have not been made 
without some mistakes, and these have long since been discovered and 
heralded to the world that revels in the tidings of other men’s blunders. 
The Press, with its hundred eyes and thousand voices, the Press that 
pours its electric light in every household, every crevice, and the breast 
of every citizen—so that happy, indeed, is the rare lot of that mortal 
who dies without being found out—has suffered none of them to remain 
concealed. But, if we have committed errors, it has been at our own 
expense; if time and labor have been wasted, they have been only our 
own; if money has been misspent, it was our own money and that of 
a few generous friends, who zealously shared our errors; and here, 
to-day, we bring before you the net result of all our labors, all our 
aspirations, and all our mistakes. But, on this glad day and in this 
sympathizing presence, I should fail of a pious duty did I not recall 
the names of some of our dead associates, whose spirits still linger and 
whose labors live within these walls. Not to name them all, when I 
mention John F. Kensett and William T. Blodgett and Theodore Roose- 
velt, three men whom every intelligent New Yorker remembers with 
pride and affection: it would be less than the truth to say, that, while 
they did many other great and generous things for this city, they left 
here the best impress of their taste, their enterprise and their public 
spirit, and that this Museum is to-day a bright and lasting monument to 
their memories. 

The erection of this building, at the expense of the public treasury 
for the uses of an art-museum, was an act of signal forethought and 
wisdom on the part of the Legislature. A few reluctant taxpayers have . 
grumbled at it as beyond the legitimate objects of government, and if 
art were still, as it once was, the mere plaything of courts and pal- 
aces, ministering to the pride and luxury of the rich and the voluptuous, 
there might be some force in the objection. But, now that art belongs 
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to the people, and has become their best resource and most efficient 
educator, if it be within the real objects of government to promote the 
general welfare, to make education practical, to foster commerce, to 
instruct and encourage the trades, and to enable the industries of our 
people to keep pace with, instead of falling hopelessly behind, those of 
other States and other Nations, then no expenditure could be more 
wise, more profitable, more truly republican. It is this same old- 
fashioned and exploded idea, which regards all that relates to art as 
the idle pastime of the favored few, and not, as it really is, as the vital 
and practical interest of the working millions, that has so long retarded 
its progress among us. 

The most enlightened nations of Europe have long since learned to 
treat the whole subject of art-education as one of governmental and 
public concern, and have freely expended large amounts of public 
‘money in making it general, as the only way to make it practical and 
effective. 

Museums and galleries, schools of design, and the universal teaching 
of drawing as a necessary element in the education of all children, 
have been the chief means adopted, and with marvelous results. The 
German government leading the way in the systematic application of 
education in art to the practical industries of life, has, it has been well 
said, transformed a nation of dreamers into the most intensely practical 
workers that the sun in his rounds looks down upon. France, strong 
in her ancient prestige, by her persistent devotion to art, has not only 
made her gay capital the annual rendezvous of travelers and sight-seers 
from every quarter of the Old World and the New, thereby gathering 
in an immense revenue which has repaid her ten times over for all her 
magnificent outlays, but has held the leading place in all the markets 
of the world with the products of her skilled industries. 

But the striking example of England is the most worthy of our at- 
tention and emulation. 

At the Universal Exhibition of 1851, England found herself at the 
bottom of the list of nations in all those branches of trade and com- 
merce which involve the application of artistic and technical knowledge 
.to the products of manufacture. With that keen eye to her own in- 
terests which always governs her conduct, her statesmen and merchants 
at once set to work to ascertain the causes of her failure; and it was 
found that the total neglect of technical training among her artisans, 
and her entire dependence upon foreign skilled labor for what little she 
had seemed to accomplish, were the root of the whole evil. Her gov- 
ernment itself immediately took the whole matter in hand, and an 
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organized system of artistic education and culture, aided by frequent 
and liberal grants of public money, soon wrought a complete revolution 
in all the branches of her mechanical industry. The South Kensington 
Museum was founded, upon which hundreds of thousands of pounds 
have been annually lavished, so that it has become not only a match- 
less collection of the highest objects of art, from which the most civ- 
ilizing and refining influence radiates through the land—and reaches 
even our own shores—but also an immense training-school for teach- 
ers and students, for capitalists and workmen in every known indus- 
try. Schools of design were opened in all parts of the kingdom, and 
drawing was everywhere taught, as being quite as necessary as writing 
or arithmetic; and to-day you will find nearly half a million of chil- 
dren of England regularly instructed in drawing by skilled and com- 
petent teachers. The result was that in twelve short years she had 
recovered all her lost ground; and when she next appeared in the lists, 
of contending nations at the Exhibition of 1862 she had made such 
marvelous progress that so competent a judge as M. Prosper Mérimée, 
declared to the astonished Frenchmen that “so prodigious had been 
the strides of England in ten years, if she continued to march at the 
same step, France herself would soon be left in the rear ;” and before 
1870 it was demonstrated by her actual exports that England had 
carried away nearly half the trade of France in articles which require 
art in their manufacture. ‘Thus every nation that has tried it has found 
that every wise investment in the development-of art pays more than 
compound interest. 

In our own country, almost nothing in the same direction has yet 
been undertaken. The State of Massachusetts and the City of Bos- 
ton, those bold pioneers in all good ideas and good works for America, 
have set us a wise example, and if New York would maintain her title 
as the Empire State she cannot neglect the warnings that come to her 
from all sources. It was in this belief that the founders of this Mu- 
seum, stimulated by the wise examples set them abroad, and conscious 
at the same time that whatever was to be done for art among us must 
be begun, at least, by private means and personal enterprise, projected 
the undertaking whose progress you have to-day been invited to witness... 

They knew the difficulties that lay before them, and fully appreciated 
the burdens which they volunteered to assume. ‘They looked for suc- 
cess only to the far-distant future, and certainly never expected in 
so short a time to accomplish the half of what has already been done. 
Let me briefly state to you their purposes. ‘They believed that the dif- 
fusion of a knowledge of art in its higher forms of beauty would tend 
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directly to humanize, to educate and refine a practical and laborious 
people: that though the great masterpieces of painting and sculpture 
which have commanded the reverence and admiration of mankind, and 
satisfied the yearnings of the human mind for perfection in form and 
color, which have served for the delight and the refinement of educated 
men and women in all countries, and inspired and kept alive the genius 
of successive ages, could never be within their reach, yet it might be 
possible in the progress of time to gather a collection of works of merit, 
which should impart some knowledge of art and its history to a people 
who were yet to take almost their first lessons in that department of 
knowledge. Their plan was not to establish a mere cabinet of curiosi- 
ties which should serve to kill time for the idle, but gradually to gather 
together a more or less complete collection of objects illustrative of the 
history of art in all its branches, from the earliest beginnings to the 
present time, which should serve not only for the instruction and en- 
tertainment of the people, but should also show to the students and 
artisans of every branch of industry, in the high and acknowledged 
standards of form and of color, what the past had accomplished for 
them to imitate and excel. 

It was also a prominent feature of the Trustees’ plan, in which 
some progress has already been made, to establish a Museum of Indus- 
trial Art, as distinct from the beautiful in art, for the direct and prac- 
tical instruction of artisans, showing the whole progress of develop- 
ment from the raw material, through every artistic process to the most 
highly wrought product of which art is capable. ‘They hoped also to 
establish under the direct auspices of the Museum, industrial schools for 
the thorough education of apprentices and workmen in their several 
branches of industry. Thanks to the liberal interest of a single public- 
spirited citizen, two such schools are already in successful operation, 
and others will be opened as soon as means. for the purpose are realized. 

The importance of that particular effort cannot be overstated. Why 
should we depend upon the Old World, forever for almost every object 
of beauty that our lives require? Why should we continue to pay 
as we do, a hundred and fifty millions a year to the nations of Europe 
for the products of art-industry which our civilization demands, when 
by instructing our artisans, as they have instructed theirs, we can make 
them all for ourselves? It is time for a thoughtful and industrious and 
a proud nation to answer such questions as these, 

Two valuable and interesting collections of the fine arts have al- 
ready come into the possession of the Museum. The Collection of the 
Dutch and Flemish Masters is highly prized by many who are compe- 
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tent to judge of its merits; and what a suitable nucleus it affords around 
which in time to gather all the schools of modern painting, can be es- 
timated from the splendid, but temporary, loan-collection of pictures 
with which the liberality of their many owners has for the time being 
filled our galleries. 

The world-renowed Cesnola Collection is now for the first time so 
arranged and exhibited that its real merits and beauty can be under- 
stood and appreciated. Its extraordinary value in an archeological and 
historical point of view is undisputed. I shall not attempt to discuss 
its artistic value. That has been thoroughly considered and examined 
by many learned men in many languages. Its actual relations to the 
history of Grecian Art will be manifest when we shall be able, as we 
hope soon to be, to exhibit it side by side with a series of casts of all 
the masterpieces of Grecian sculpture, to which it will serve as an in- 
troduction. Its practical value is already demonstrated by the eager- 
ness with which American potters and artisans have sought it for study 
and imitation. 

But, it is the popular and practical tendency of modern art which 
chiefly engages the attention of the Trustees, and strict attention to it 
must be essential to the success of this or any other museum. We dare 
even to believe that already the indirect influence of this undertaking 
upon the taste of the community and the trades is beginning to be felt. 
The splendid display of articles of artistic beauty in our shops, the 
improved taste exhibited in the decoration and furnishing of our dwell- 
ings, and the great increase in the purchase and importation of real 
works of art, when compared with the meagre and barren memory of 
the last generation, indicate a rapid and permanent advance in the gen- 
eral knowledge of the subject in the last ten years; and we have good 
reason to believe that when the irresistible inventive genius of America 
shall be instructed and regulated by a technical training that shall be 
worthy of it, our domestic product of articles of beauty will in time 
equal and supplant the foreign importations upon which we now almost 
exclusively depend, and that at last American art shall furnish all that 
is best adapted for the decoration of American life. It is only within 
the present century that the fine arts, which were always before the 
private property of the rich, have extended their range so as to provide 
for the actual wants and comfort of the people. The great art-teacher 
of England has said that, “At the moment when in any ancient king- 
dom you point to the triumphs of its greatest artist, you point also to 
the determined hour of the kingdom’s decline; that the names of the 
great painters are like passing bells; in the name of Velasquez you 
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hear sounded the fall of Spain; in the name of Titian, that of Venice; 
in the name of Leonardo, that of Milan; in the name of Raphael, that 
of Rome.” But surely, in the art of the future, which rests upon and 
ministers to the education, the wants, and the daily life of the people, 
all this will be changed and the perfection of a nation’s arts will mark 
the period of her highest prosperity. 

And now, who shall help us to carry out the great plans which have 
here been only begun? Whether New York shall be worthy of a great 
museum must depend upon the public spirit of her citizens, and chiefly 
upon the men of fortune and estates; and it is especially to the young 
men and women of inherited fortune, who have also added the culture 
and the larger knowledge and the truer feeling for art for which their 
position gives the opportunity, that the city must look for the support 
and development of such an institution. We can fairly demonstrate 
that for every dollar expended for such an enterprise a rich return will 
flow in upon all who are interested in the wealth and prosperity of New 
York. What a great gallery of choice works of art does to elevate the 
taste and moral condition of a city you do not need to be told, and its 
direct material benefit as a source of revenue to the community is 
equally certain. The wealth and prosperity of Dresden rest largely 
upon the throngs that resort to its vast galleries, and whole cities in 
Italy live upon their inherited treasures of art. The Venus of Milo, 
queen of the marble goddesses, brings annually in the train of her wor- 
shipers to Paris a greater wealth than all the gold and jewels and spices 
that the Queen of Sheba brought to Jerusalem. 

Probably no age and no city has ever seen such gigantic fortunes 
accumulated out of nothing as have here been piled up within the last 
five years. ‘They have been made in this city’ and out of this toiling 
people. Now, all these lucky citizens owe something to the city, and to 
the people out of whom they have made their millions. Their fortunes 
are not all their own; and where better than here can they pay this 
debt of gratitude? ‘These Trustees are too proud to beg a dollar, but 
they freely proffer their services in relieving these distended and 
apoplectic pockets. Think of it, ye millionaires of many markets, what 
glory may yet be yours, if you only listen to our advice, to convert pork 
into porcelain, grain and produce into priceless pottery, the rude ores 
of commerce into sculptured marble, and railroad shares and mining 
stocks—things which perish without the using, and which in the next 
financial panic shall surely shrivel like parched scrolls—into the glori- 
fied canvas of the world’s masters, that shall adorn these walls for 
centuries. The rage of Wall Street is to hunt the Philosopher’s Stone, 
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to convert all baser things into gold, which is but dross; but ours is 
the higher ambition to convert your useless gold into things of living 
beauty that shall be a joy to a whole people for a thousand years. 
Whoever labors for the growth of American art must look for his 
reward not to this age only, but largely to the distant future. And 
who shall dare to set limits to the possibilities that await the energies 
of this vast people in any department of human effort? It is not fifty 
years since the possibility of an American literature was scouted and 
sneered at by the scholars of England; and already the proud Court 
of St. James has welcomed an American historian to whom the world 
of letters paid homage, and an American poet of whom the English 
speaking race is proud, as the fitly designated representatives of the 
young Republic; and who, in the light of her experience, shall dare to 
despise or doubt the prophecy that in the fulness of time American 
architects and painters and sculptors may be held in equal honor? 


ADMIRAL FARRAGUT i 769 


ADMIRAL FARRAGUT 


ADDRESS DELIVERED AT THE REQUEST OF THE Farracut MoNUMENT 
ASSOCIATION, AT THE UNVEILING OF THE ST. GAUDENS STATUE 
oF Farracut, Mapison Square, New York, May 25, 1881 


The fame of naval heroes has always captivated and charmed the 
imaginations of men. ‘The romance of the sea that hangs about them, 
their picturesque and dramatic achievements, the deadly perils that 
surround them, their loyalty to the flag that floats over them, their tri- 
umphs snatched from the jaws of defeat, and deaths in the hour of 
victory, inspire a warmer enthusiasm and a livelier sympathy than is 
awarded to equal deeds on land. Who can read with dry eyes the 
story of Nelson, in the supreme moment of victory at Trafalgar, dying 
in the cockpit of his flagship, embracing his beloved comrade with, 
“Kiss me, Hardy! ‘Thank God I have done my duty” on his faint- 
ing lips, bidding the world good-night, and turning over like a tired 
child to sleep and wake no more? What American heart has not been 
touched by that kindred picture of Lawrence, expiring in the cabin of 
the beaten Clhesapeake, with “Don’t give up the ship” on his dying 
lips? What schoolboy has not treasured in his memory the bloody 
fight of Paul Jones with the Serapis, the gallant exploits of Perry on 
Lake Erie, and of McDonough on Lake Champlain, and the other 
bright deeds which have illuminated the brief annals of the American 
navy? 

We come together to-day to recall the memory and to crown the 
statue of one of the dearest of these idols of mankind—of one who 
has done more for us than all of them combined+-of one whose name 
will ever stir like a trumpet the hearts of his grateful countrymen. 

In the first year of the century—at the very time when the great 
English admiral was wearing fresh laurels for winning, in defiance of 
orders, the once lost battle of the Baltic, the bloodiest picture in the 
book of naval warfare—there was born on an humble farm in the un- 
explored wilderness of Tennessee, a child who was, sixty years after- 
wards, to do for America what England’s idol had just then done for 
her, to rescue her in an hour of supreme peril, and to win a renown 
which should not fade or be dim in comparison with that of the most 
famous of the sea-kings of the old world. For though there were 
many great admirals before Farragut, it will be hard to find one whose 
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life and fortunes combine more of those elements which command the 
enduring admiration and approval-of -his fellow-men. He was as good 
as he was great—as game as he was mild, and as mild as he was game— 
as skillful as he was successful, as full of human sympathy and kind- 
ness as he was of manly wisdom, and as unselfish as he was patriotic. 
So long as the republic which he served and helped to save shall en- 
dure, his memory must be dear to every lover of his country, and so 
long as this great city shall continue to be the gateway of the nation 
and the centre of its commerce, it must preserve and honor his statue, 
which to-day we dedicate to the coming generations. 

To trace the career of Farragut is to go back to the very infancy of 
the nation. His father, a brave soldier of the Revolution, was not of 
the Anglo-Saxon stock for which we are wont to assert a monopoly of 
the manly virtues, but of that Spanish race, which in all times has pro- 
duced good fighters on sea and land. His mother must have been a 
woman fit to bear and suckle heroes, for his earliest recollection of her 
was upon the occasion when, axe in hand, in the absence of her hus- 
band, she defended her cottage and her helpless brood of little ones 
against an attack of marauding Indians, who were seeking their scalps. 
Like all heroes, then, he was born brave, and got his courage from his 
father’s loins and his mother’s milk. The death of the mother and the 
removal of the father to New Orleans, where he was placed by the 
Government in command of the naval station, introduced the boy to the 
very scene where, more than half a century afterwards, some of the 
brightest of his proud laurels were to be won, and led him, by a sin- 
gular providence, to the final choice of a profession, at an age when 
children generally are just beginning their schooling. The father of 
the renowned Commodore David Porter happened to fall ill and die 
under the roof of Farragut’s father, and his illustrious son, whose 
heart overflowed with gratitude for the hospitable kindness which had 
welcomed his dying father, announced his intention to adopt a child 
of that house, and to train him up in his own profession. 

That happy conjunction of great merit with good fortune which at- 
tended the future Admiral through his whole life, was nowhere more 
signally marked than in the circumstance which thus threw together 
the veteran naval commander, already famous, and soon to win a 
world wide name for skill, and daring, and enterprise, and the boy 
who, in his own last years, was destined to eclipse the glory of his pa- 
tron, and to witch the world with still more brilliant exploits. 

The influence of such a spirit and character as Porter’s on that of 
a dutiful, ardent and ambitious boy like Farragut, cannot be overes- 
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timated. It was not a mere nominal adoption. Porter took him from 
his home, and became his second father, and with him the boy lived, 
and studied, and cruised, and fought, having thus ever before him an 
example worthy of himself. No wonder that he aspired to place him- 
self, at last, at the head of the profession into which his introduction 
had been under such auspices! Behold him, then, at the tender age 
of nine years the happy recipient of a midshipman’s warrant in the 
United States Navy, bearing date December 17, 1810; and two years 
later, on the breaking out of the war with Great Britain, making his 
first cruise with his noble patron, who, as Captain Porter, now took 
command of the Essex, whose name he was to render immortal by his 
achievements beneath her flag. It was in this severe school of active 
and important service that Midshipman Farragut learned, almost in in- 
fancy, those first lessons in seamanship and war which he afterwards 
turned to practical account in wider fields and more dangerous enter- 
prises. His faithful study of all*the details of his profession, guided 
and inspired by that ever)present sense of duty, which was the most 
marked characteristic of his life, prepared him, step by step, for any 
service in the line of that profession which time or chance might hap- 
pen to bring; and when, at last, in March, 1814, the gallant little frig- 
ate met her fate in that spirited and bloody encounter with the British 
frigate Phebe and the sloop of war Cherub, off the port of Valparaiso, 
a contest which brought new fame to the American navy, as well as to 
all who bore a part in it; the boy of twelve, receiving an actual bap- 
tism of fire and blood, was found equal to the work of a man. He 
seems never to have known what fear was. If nerve makes the man, 
he was already as good as made. He thus describes this first of his 
great fights in his modest journal: 

“During the action, I was like ‘Paddy in the cat-harpins,’ a man on 
occasions. I performed the duties of captain’s aid, quarter gunner, 
powder boy, and in fact did everything that was required of me. I 
shall never forget the horrid impression made upon me at the sight of 
the first man I had ever seen killed. It staggered and sickened me at 
first, but they soon began to fall around me so fast, that it all ap- 
peared like a dream, and produced no effect on my nerves. I can re- 
member well, while I was standing near the captain, just abaft the 
mainmast, a shot came through thé waterways and glanced upwards, 
killing four men who were standing by the side of the gun, taking the 
last one in the head and scattering his brains on both of us. But this 
awful sight did not affect me half as much as the death of the first 
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poor fellow. I pense thought of nor noticed anything but the work- 
ing of the guns.” 

He never was in battle again until ste eight years afterwards, when 
he astounded the world by the capture of New Orleans, but who can 
doubt that that memorable day in the Essex, when her plucky com- 
mander fought her against hopeless odds, only lowering his colors 
when she was already sinking with all but one of her officers and more 
than half of her crew on the list of killed and wounded, was a lifelong 
inspiration to his courage and loyalty, that it planted forever, in the 
heart of the boy, that starry flag, which, as an old man, he was to 
bear at last, through bloodier conflicts still, to final victory? 

It is wonderful how that half century of routine service in a navy 
that had nothing to do, in times of profound and unbroken peace, pre- 
pared and equipped him for those immense responsibilities and novel 
undertakings that were finally thrown upon him. One would natural- 
ly suppose that fifty years of dead calm—waiting for dead men’s shoes 
while there was no fighting to kill them off—no active service any- 
where—would have benumbed the energy and stifled the ambition of 
an ordinary man and have unfitted him altogether for action, when at 
last the day of action came. But Farragut was no ordinary man. He 
magnified his calling when there was nothing else to magnify it, and 
by being faithful over a few things fitted himself at a moment’s no- 
tice, to become a ruler over many. Porter, in his report to the Gov- 
ernment, had commended him for bravery, but regretted that he was 
too young for promotion. The close of the war left him at the very 
bottom round of the ladder, but with a heart full of generous ardor 
and an unflinching will to do his duty, and so to climb, step by step, 
to the top, on which he ever kept a steadfast eye. The faithful mid- 
shipman was indeed the father of the future admiral. The boy that 
never shirked, moulded the: man that never flinched and never failed. 

The traditions of the little American Navy of that early day were 
proud and glorious ones—and well calculated to fire a youthful heart 
with generous enthusiasm. It had carried off the honors of the war, 
and on the lakes and on the ocean in skill, pluck and endurance it had 
coped successfully with the proud flag of England—the undisputed 
mistress of the seas—arrogant with the prestige of centuries, and fresh 
from the conquest of her ancient:rivals. Its successful commanders 
were recognized as heroes alike by their grateful countrymen and by a 
generous foe, and furnished examples fit to be followed and imitated by 
the young and unknown midshipman whose renown was one day to 
cast theirs all in the shade. It was neither by lucky accident nor po- 
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litical favor, nor by simply growing old in the service, that Farragut 
came in time to be the recognized head of his profession. From the 
first he studied seamanship and the laws of naval warfare as a science, 
and put his conscience into his work, as well in the least details as in the 
great principles of the business. So as he rose in rank he grew in pow- 
er too, and never once was found unequal to any task imposed upon 
him. Self-reliance appears to have been the great staple of his char- 
acter. Thrown upon his own exertions from the beginning, buoyed 
up by no fortune, advanced by no favor, he worked his own way to 
the quarter-deck, and by the single-hearted pursuit of his profession 
was master of all its resources and ready to perform great deeds, if a 
day for great deeds should ever come. 

Had that protracted and inglorious era of peace and of compromise, 
which began with his early manhood and ended with the election of 
Lincoln, been continued for another decade, he would have passed 
into history without fame, but without reproach, as a brave and 
competent officer, but undistinguished in that bright catalogue of man- 
ly virtue and of stainless honor which forms the muster roll of the 
American navy. But when treason reared its ugly head, and by the 
euns at Fort Sumter roused from its long slumber the sleeping cour- 
age of the nation to avenge that insulted flag—that flag which from 
- childhood to old age he had borne in honor over every sea and into the 
ports of every nation—his country found him ready and with all his 
armor on, and found among all her champions no younger heart, no 
cooler head, no steadier nerve, than in the veteran Captain, who brought 
to her service a natural genius for fighting and a mind stored with the 
rich experience of a well-spent life, and then, at last, all that half- 
century of patient waiting and of faithful study bore its glorious fruit. 

Much as the country owes to Farragut for the matchless services 
which his brains and courage rendered in the day of her peril, she is 
still more in debt to him for the unconditional loyalty of his large and 
generous heart. Born, bred, and married in the South, with no friends 
and hardly an acquaintance except in the South, his sympathy, while 
there was yet time or room for sympathy, must all have been with 
her; “God forbid,” he said, “that I should ever have to raise my hand 
against the South!” The approaching outbreak of hostilities found 
him on waiting orders at his home in Norfolk, surrounded by every 
influence that could put his loyalty to the test, in the midst of officers 
of the army and navy, all sworn like him to uphold the flag of the Re- 
public, but almost to a man meditating treason against it. Could there 
have been a peaceful separation, could those erring sisters have been 
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permitted, as at least one great Northern patriot then insisted they 
should be permitted, to depart in peace, he would doubtless have gone 
with his State, but with a heart broken by the rupture of his country. 
But when the manifest destiny of America forbade that folly, there 
was but one course for Farragut, and there is no evidence that his 
loyalty ever for a moment faltered. 

Other great and manly hearts, tried by the same ordeal, came to a 
different issue, and, perhaps, history will do them better justice than 
we can. But, now that it is all over, now that a restored Union has 
made them fellow citizens once more, we cannot refuse to recognize the 
manhood with which some of them struggled even to their fall. No 
candid Northern man can read at this distance of time, without emo- 
tion, the heartrending letter of General Lee to General Scott, resign- 
ing his commission, and redeeming his sword for Virginia, although 
history has pronounced it treason; but this we may say, and must say, 
that Lee and all who followed his example loved their State indeed, but 
forgot and betrayed their country, while Farragut, when the issue came, 
knew only his country; loved only his country, and meant still to 
have a country to love. Not a single moment could he hesitate, and 
when Virginia, who had only a few weeks before elected delegates, 
by a large majority, pledged or instructed to maintain her allegiance, 
was suddenly and treacherously, as he expressed it “dragooned out of 
the Union,” he could not sleep another night on the soil of Virginia. 
At ten o’clock in the morning on the 18th of April, 1861, news came 
to Norfolk that the ordinance of secession had passed—and Farragut’s 
mind was made up; he announced to his faithful wife, that for his 
part, come what might, he was going to stick to the flag; and at five 
in the afternoon they had packed their carpet bags and taken the first 
steamboat for the north. ‘That stick to the flag should be carved on 
his tombstone, and on the pedestals of all his statues as it was stamped 
upon his soul. Stick to the flag shall be his password to posterity, to 
the latest generations—for he stuck to it when all about him aban- 
doned it. He was 


“Faithful found 
Among the faithless-—faithful only he.” 


It is a striking coincidence, recalling the most critical and gloomy 
hour through which the country was then passing, that when the 
steamboat which bore Farragut northward flying from secession, and 
hastening to lay his sword at the feet of the President, arrived at 
Baltimore on the morning of the 19th of April, the brave boys of the 
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Massachusetts Sixth Regiment had just been fired upon in the streets, 
as they were marching to the rescue of the imperilled capitol ;—the 
pavement was still wet with their blood, the first blood of the Rebel- 
hon for slavery, just as eighty-six years before, at that very day and 
hour, the common at Lexington had been crimsoned with the blood of 
the ancestors of those very lads, the first that was shed in that other 
rebellion which, for freedom’s sake, at once became a Revolution. 
What a day for Massachusetts to celebrate! Mother of Liberty, as she 
is! Lincoln and his distressed Cabinet at Washington stood in sore 
need that day of the voice and the presence and the sword of every 
patriot, and the timely coming of so great a soldier as Farragut to 
the rescue was as good to their souls as the coming of a friendly squad- 
ron, as events soon proved. 

Never was a nation less prepared for naval war than the United 
States in April, 1861. Forty-two old vessels, many of which were un- 
seaworthy, the remains only of a decrepit peace establishment, con- 
stituted our entire navy; and all at once we had three thousand miles 
of exposed sea-coast to blockade and defend, our own great sea-ports to 
protect, rebel cruisers to pursue, and American commerce to main- 
tain, if possible. ‘The last was utterly impossible; the merchant serv- 
ice took refuge under other flags, and our own almost vanished from 
the seas, where it had so long proudly floated. But the same irre- 
sistible spirit of loyalty, the same indomitable will to preserve the im- 
perilled Union, which brought great armies all equipped into the field, 
soon created a fleet also that commanded the respect of the world, 
and placed the United States once more in the front rank of naval 
powers. ‘The active services of such a man as Farragut could not long 
be spared, and when that great naval enterprise, the opening of the 
Mississippi, was planned—an enterprise the like of which had never 
been attempted before—he was chosen by the Government to lead it, 
by the advice of his superiors in rank, and with the universal approval 
of the people, on the principle of choosing the best man for the serv- 
ice of greatest danger; and he accepted it on his favorite maxim, that 
the greatest exposure was the penalty of the highest rank. His ex- 
perience was vast, but there was no experience that would of itself 
qualify any man for such a service. 

It was upon his personal qualities that the country relied. Suc- 
cess was absolutely necessary. The depressing reverses of the first 
year of the war, the threatened intervention of foreign powers, and 
the growing arrogance of the confederacy forbade the possibility of 
a failure. And all who knew Farragut knew that in his lexicon there 
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was no such word as—fail. When he saw the gigantic preparations 
that had been made, he had said that he could take New Orleans, and 
everybody knew that he would take it, or pay his life as the forfeit. 
“T have now attained,’” said he, “what I have been looking for all my 
life—a flag—and having attained it, all that is necessary to complete 
the scene is a victory. If I die in the attempt, it will only be what 
every officer has to expect.. He who dies in doing his duty to his 
country, and at peace with his God, has played out the drama of life 
to the best advantage.” He put his trust in God, and in his own in- 
domitable will, and none of Homer’s heroes had more implicit faith 
in the God of Battles than he was wont to express. In every trying 
moment he looked to Him as his leader, and after every victory he 
gave to Him the praise. But still, like Sydney, he believed that God 
only helps those who help themselves, and acted on Cromwell’s ad- 
vice, “Trust in God, my boys, but keep your powder dry.” So he 
wrote from Ship Island, “God alone decides the contest, but we must 
put our shoulders to the wheel.” And when he was putting the Hart- 
ford into action, he crowded her with guns wherever a gun could be 
worked. It was Farragut’s peerless courage that ironclad his wooden 
frigate, and carried her safely through the hellish fire of the forts. He 
had that two-o’clock-in-the-morning kind of courage of which Bona- 
parte boasted, and defined as “unprepared courage—that which is nec- 
essary on an unexpected occasion, and which, in spite of the most un- 
foreseen events, leaves full freedom of judgment and decision.” Hap- 
py was the day, therefore, for us all when Farragut, on his own mer- 
its, was put in command of by far the most powerful naval expedition 
that had ever sailed under the American flag, for the most perilous en- 
terprise that any fleet had ever attempted. The sun would set upon 
us if we were to undertake this afternoon to tell the story of the 
capture of New Orleans. -The world knows it by heart, how when 
Farragut gave the signal at two o’clock in the morning the brave Bailey, 
in the Cayuga, led the way, and how the great admiral, in the Hart- 
ford, in two short hours carried his wooden fleet in triumph through 
that storm of lightning from the forts, and scattered and destroyed the 
whole fleet of rebel gunboats and ironclads, and how it pleased Al- 
mighty God, as he wrote at sunrise to his wife, to preserve his life 
through a fire such as the world had scarcely known. Thus, in a single. 
night, a great revolution in maritime warfare was accomplished, and a 
blow struck at the vitals of the Confederacy which made it reel to its 
centre. New Orleans, the key of the Mississippi—the Queen City of 
the South, was taken never to be lost again, and the opening made for 
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all those great triumphs which soon crowned our arms in the West. 
But victory found our brave captain as modest and merciful as the con- 
flict had proved him terrible, and history may be searched in vain for . 
greater clemency shown to a hostile city captured after such a struggle 
than that with which the Federal commander, under circumstances of 
the utmost aggravation and insult, treated New Orleans. 

In all his subsequent service on the Mississippi—in clearing the river 
at Vicksburgh and running the batteries of Port Hudson, we find him 
exhibiting the same great traits of character, on the strength of which, 
at New Orleans, both friends and foes had united in pronouncing him 
a hero of the first class. The same fertility of resource—the same con- 
tempt of personal danger—the same caution in his designs, and the 
same resistless energy in execution, and withal, the same gentleness and 
modesty always. 

“You know my creed,” he says, on the day after his gallant passage 
of the terrible batteries of Port Hudson, “I never send others in ad- 
vance where there is a doubt; and being one on whom the country, 
has bestowed its greatest honors, I thought I ought to take the risks 
which belong to them, so I took the lead. I knew the enemy would try 
to destroy the old flagship, and I determined that the best way to a 
vent that result was to try and hurt them the most.” 

The ardent loyalty of all his officers and men, who loved and balioved? 
in him, and whom his own coolness and courage inspired, the generous 
applause of a grateful country, and the faithful support of the Gov- 
ernment, who realized his merits, sustained him through all those try- 
ing months and years, while the final triumph of the cause of the 
Union, so long promised and expected, seemed ever receding like the 
horizon before him. 

But, at last, he got the chance that his hopeful heart had longed 
for—to strike that fatal blow at Mobile, which forever sealed up the 
Confederacy from all intercourse with the outer world, and hastened 
its final dissolution, making hopeless, on its part, any further struggle 
in the West, while Grant and Sherman and Sheridan and Hancock, 
were dealing its death blows in Virginia and Georgia. 

The battle of Mobile Bay has long since become a favorite topic of 
history and song. Had not Farragut himself set an example for it at 
New Orleans, this greatest of all his achievements would have been 
pronounced impossible by the military world, and its perfect success 
brought all mankind to his feet in admiration and homage. As a sig- 
nal instance of one man’s intrepid courage and quick resolve converting 
disaster and threatened defeat into overwhelming victory, it had no 
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precedent since Nelson at Copenhagen defying the orders of his su- 
perior officer and, refusing to obey the signal to retreat, won a tri- 
umph that placed his name among the immortals. 

When Nelson’s lieutenant on board the Elephant pointed out to him 
the signal of recall on the Commander-in-Chief, the battered hero of 
the Nile clapped his spyglass with his only hand to his blind eye, and 
exclaimed: “I really do not see the signal. Keep mine for closer 
battle flying. That’s the way I answer such signals. Nail mine to the 
mast!” and so went on and won the great day. 

When the Brooklyn hesitated among the fatal torpedoes, in the ter- 
rible jaws of Fort Morgan, at the sight of the Tecumsch exploding, 
and sinking with the brave Craven and his ill-fated hundred in her 
path, it was one of those critical moments on which the destinies of 
battles hang. Napoleon said that it was always the quarters of an 
hour that decided the fate of a battle; but here a single minute was 
to win or lose the day, for when the Brooklyn began to back, the 
whole line of Federal ships were giving signs of confusion, while they 
were in the very mouth of hell itself, the batteries of Fort Morgan 
making the whole of Mobile Point a living flame. It was the supreme 
moment of Farragut’s life. If he faltered all was lost—if he went on 
in the torpedo-strewn path of the Tecumseh he might be sailing to his 
death. It seemed as though Nelson himself were in the maintop of the 
Hartford. “What’s the trouble?” was shouted through a trumpet from 
the flagship to the Brooklyn. “Torpedoes,” was the reply. ‘Damn 
the torpedoes,” said Farragut. “Four bells, Captain Drayton, go ahead 
full speed,” and so he led his fleet to victory. 

The painters and poets have vied with each other in depicting the 
hero of Mobile Bay lashed in the shrouds of the Hartford as she 
sailed through that fiery storm of shot and shell, leading her com- 
panions to glory. That was indeed no holiday station, for, in nineteen 
months of actual service, the flagship had been struck already not 
less than two hundred and forty times, but never once had a hair of 
that head, which always showed in the most exposed position on the 
vessel, been touched. No wonder that his crews and officers believed 
that he bore a charmed life, and were always ready to follow in the 
same spirit wherever he dared to lead—no wonder that this last sub- 
lime self offering of their dear leader to the God of Battles, whom he 
trusted, inspired every man in the fleet to almost equal confidence and 
daring, as it did. 

Van Tromp sailed up and down the British channel, in sight of 
the coast, with a broom at his masthead, in token of his purpose to 
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sweep his hated rivals. from the seas. The greatest of English ad- 
mirals, in his last fight, as he was bearing down upon the enemy, 
hoisted on his flagship a signal which bore these memorable words: 
“England expects every man to do his duty”—words that have inspired 
the courage of Englishmen from that hour to this; but it was reserved 
for Farragut, as he was bearing down upon the death-dealing batteries 
of the rebels, to hoist nothing less than himself into the rigging of 
his flagship, as the living signal of duty done, that the world might see 
that what England had only expected, America had fully realized, and 
that every man, from the Rear-Admiral down, was faithful. 

The creative genius of the young and brilliant artist, who produced 
this noble statue of Farragut, which has to-day been unveiled, to 
stand for centuries in this busy highway of American life—presents 
him, as he stood in that crowning hour of victory, the very incarna- 
tion of courage and loyalty, commanding the homage of his country- 
men, and the admiration of mankind. ‘That terrible era of fraternal 
bloodshed, which witnessed his conflicts and triumphs, can never be 
forgotten, or the crimes of its authors forgiven, but the great Civil 
War will be worth all its frightful cost—if it has realized in the heart 
of every American the lessons of Farragut’s life, and his supreme con- 
viction, that the people of these thirty-eight States have but one coun- 
try, that unconditional allegiance to the Union—to the Union for Lib- 
erty only—is the sole condition of citizenship, and that whoever here- 
after lifts his hand against its Flag must be forever dishonored. 

The golden days of Peace have come to last, as we hope, for many 
generations. The great Armies of the Republic have been long since 
disbanded—our peerless Navy, which, at the close of the war, might 
have challenged the combined squadrons of the world to combat, has 
almost ceased to exist—but still we are safe against attack from with- 
in and from without. The memory of our heroes is “the cheap de- 
fence of the Nation, the nurse of manly sentiment and of heroic enter- 
prise” forever. Our frigates may rot in the harbor—our ironclads may 
rust at the dock, but if ever again the flag is in peril, invincible armies 
will swarm upon the land, and steel-clad squadrons leap forth upon 
the sea to maintain it. If we only teach our children patriotism as the 
first duty, and loyalty as the first virtue, America will be safe in the 
future as she has been in the past. When the war of 1812 broke out 
she had only six little frigates for her navy, but the valor of her sons 
eked out her scanty fleet, and won for her the freedom of the seas. 
In all the single engagements of that little war, with one exception, the 
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saluted with honor in every quarter of the globe. So, when this war 
of the Rebellion came suddenly upon us, we had a few ancient frigates, 
a few unseaworthy gunboats, but when it ended, our proud and tri- 
umphant navy counted seven hundred and sixty vessels of war, of 
which seventy were ironclads. We can always be sure, then, of fleets 
and armies enough. But shall we aiways have a Grant to lead the 
one, and a Farragut to inspire the other? Will our future soldiers and 
sailors share, as theirs almost to the last man shared, their devotion, 
their courage and their faith? Yes, on this one condition, that every 
American child learns from his cradle, as Farragut learned from his, 
that his first and last duty is to his country, that to live for her is honor, 
and to die for her is glory, 
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PRESIDENDSELIOT 


ADDRESS AT THE PRESENTATION OF A GoLtD MeEpaAL BY THE HARVARD 
ALUMNI TO CHARLES W. Exiot on THE T'wenty-Firre ANNI- 
VERSARY OF HIS ELECTION TO THE PRESIDENCY OF 
HarvarpD Counce, Boston, JunE 28, 1894 


Mr. President and Brethren of the Alumni: Do you remember the 
question put by Lowell in his great commemoration ode? He said: 
“Our slender life runs rippling by, and glides into the silent hollow of 
the past. What is there that abides to make the next age better for 
the last ?” 

Well, to that question we can make a proud answer of our president 
today. These 25 years—but yesterday, when it is finished in the im- 
mortal life of the college, but tu him the chief part of his allotted time— 
he has filled to overflowing with honest and fruitful and triumphant 
_-work,. \ 

This work will still abide to make the next age of Harvard, of Mas- 
sachusetts, of America, better for the last. (Great applause.) 

I deem it a great honor to. be selected to express for the alumni 
today their sentiments of affection, of gratitude, of obligation, of al- 
legiance to President Eliot. 

But I come not here to praise our Caesar, nor to bury him (great 
laughter and applause)—nor to bury him under a load of adulation 
which it would be as offensive for you and for him to hear as for 
me to utter. Let his works speak for him. If you seek for his 
monument, look around you everywhere. (Great applause.) 

It was my good fortune at the commencement dinner in 1869 
to welcome our then youthful president, on behalf of the young alumni 
of that day, to his new duties and responsibilities; and perhaps he will 
permit me to recall that occasion and contrast its spirit with the 
enthusiasm which pervades our ranks today. 

The corporation then as now, composed of fellows wise and sensible 
and old (laughter)—the youngest of them 60—had resolved upon a 
wild, a bold, a startling departure from all the traditions of the college, 
and had called from the ranks of the alumni a mere youth of 35—a 
layman, a student and a teacher of science, an advocate for carrying 
the elective system to its last result. 

A man who believed that there must be a new Harvard to justify 
the old Harvard, of which her sons were all so proud. He was to fill 
the place, the chair that since the days of Dunster had been occupied 
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by older men, mostly clergymen, men elected because they were al- 
ready famous men—men who believed in the good old way, who believed 
that what was good enough for the fathers was good enough also for 
the sons, and that the chief duty of the college was to prepare men for 
service in the three old and time-honored professions which from time 
immemorial have monopolized the name learned. 

Well, the overseers had taken the matter up; they had cracked their 
whips over his head, as overseers are so fond of doing, and then had 
ratified his nomination (laughter), and we came on the next com- 
mencement day to eat the commencement dinner, the only institution at 
Harvard that time has not improved. (Great laughter and applause. ) 

The aged graduates, from 1800 down, looked a little blue. Speech 
after speech was made by dignified venerable orators full of praise of 
the past of Harvard, but without any allusion or word of cheer to its 
young president, who was about to take its future destinies upon his 
shoulders. 

At last, as the sun’s declining rays shot horizontally across Harvard 
Hall, the presiding officer, in a moment of absence of mind I suppose, 
called upon one of Mr. Eliot’s admirers who had known him from 
boyhood, who believed in his possibilities, and who then, as now, was 
willing to say what he thought; and immediately the audience turned 
its back on the past and looked the future straight in the face. 

He ventured to hold up that first and finest example in the art 
gallery of Harvard, the picture of its five successive presidents, sit- 
ting side by side as they sat in life, and he invoked upon the head of 
the new and youthful president this blessing: ‘That he might combine 
the virtues of all the five in his life and conduct as president in the 
place that they had occupied—the rugged honesty and strength of 
Quincy, the effective speech of Everett, the gentle modesty of Sparks, 
the genial culture of Felton, and the never-failing wisdom of Walker— 
and apply them all to the discharge of the duties of the office which 
he had inherited from them. (Applause.) 

And, brethren, has he justified that hope? (Loud and prolonged 
cheers.) Has he proved himself worthy of the confidence you placed 
in him 25 years ago? Has he accomplished the work that you gave 
into his hands? Has he kept this, our dear old Harvard, abreast with 
the ever onward march of life, of energy, of prosperity, which, in 
one generation, has created a new America out of the ashes of war 
and rebellion? (Great applause.) 

I leave you to answer the question as you have answered it; I 
could not answer it in his presence without shocking his modesty. 
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(Applause.) And now, brethren, we may not presume to give to one 
man or to one generation credit for all that has made our dear old 
alma mater what she is today. "There were great heroes before 
Agamemnon; there were great presidents before Eliot. He himself 
is the ripened fruit of that old Harvard which it is the fashion of 
this day to decry to the advantage of the new. He.and you, president 
of the alumni, are fair average specimens—(great laughter and ap- 
plause)—fair average specimens of what our nursing mother could 
bring forth and nourish before she had become so rich and so splendid, 
and had bedecked herself in all these new functions and modern 
improvements. They are the product of that epoch at Harvard from 
the close of President Quincy’s administration to the accession of 
Eliot, which Prof. Langdell has wittily described as a period when the 
college authorities exacted from the students as little as possible. 
(Laughter. ) 

Who knows, Mr. President, but that the less they took out of us the 
more they left in us. (Great laughter.) 

I think with equal truth he might have said that it was a period when 
the college authorities put into us as little as possible (laughter), for 
in those days no one was in danger of taking more than he could hold. 

Now, brethren, I do not propose to try to condense the events of a 
quarter of a century into a quarter of an hour. The story has been 
told already in glowing terms by Prof. Dunbar, Prof. Langdell and 
Dr. Richardson, and everybody must read what they have to say who 
would wish to know and realize how, in these twenty-five years under the 
administration of these friends of ours, Harvard has grown from a col- 
lege still local and provincial into a great national university where every- 
thing that is worth learning can be learned by everybody. Now, 
today each class numbers more than the whole college did in our time, 
and there are almost as many teachers as there were students then— 
how her wealth has quadrupled and her territory expanded; how noble 
halls, museums and dormitories have risen and are still rising beneath 
the shade of her elms, so that it taxes the educated intelligence of a 
graduate before the war to thread his way among the college buildings 
and actually requires more study to find out where he is than it did 
to take the degree of master of arts (great laughter and applause) ; 
how the elective system has become universal and universally success- 
ful; how the different departments of the university have been brought 
into harmony, and under the administration of a new, wise and far 
seeing head, have been made only the parts of one living organism, 
all of whose members work for the common good and common glory 
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of the whole as a great institution of learning, a university worthy 
of the name; how the standard and dignity of our professional schools 
have been elevated so that today the degree of a doctor of medicine 
or bachelor of laws means what it says, as it never meant before, 
(applause), and when a man holds that under the seal of Harvard he 
goes forth a physician qualified to deal with the lives of his fellow- 
citizens, or a lawyer competent to take care of their interests and their 
rights; how, in all this period, in all this work, Harvard has not 
merely kept pace with, but has led the van in the march of progress 
which our times have witnessed—and better than all, how the interest 
of her alumni has been kept alive, their enthusiasm revived and re- 
kindled, and their pockets opened to produce the means for accom- 
plishing all those great and good ends. For it is never to be forgotten, 
brethren, that the great bulk of benefits that have come to Harvard, 
not merely in the last 25 years, but from the beginning, have come 
from the open hands and open hearts of her sons. (Loud applause.) 
It was the peculiar felicity of President Eliot, when he entered upon the 
duties of his great office, that he was called upon to build upon founda- 
tions that were as solid and as stable as the everlasting hills. 

He said in his inaugural address that a university is not built in 
the air, but it rests upon social and literary foundations that preceding 
generations have bequeathed, and he concluded that memorable ad- 
dress, which many of you doubtless heard, delivered in the presence of 
all that was great and good and glorious in Harvard, by this solemn 
promise—that the future of the university should not be unworthy 
of its past; and what a glorious past it had already enjoyed. 

The hands of the Puritan fathers had planted it; the bequest of the 
faithful, living and dying, in two centuries, had watered it; it had 
grown with the growth of the colony. Ail generations, from Winthrop 
down, had been busy in building it; all the energy, all the thought, all 
the life of Massachusetts had found expression here; all the struggles 
for freedom, all the aspirations for national life, all those controversies 
and great upheavals of opinion through which this great common- 
wealth worked its way at last out of the dark night of intolerance, 
bigotry and superstition into the broad sunlight of liberty, had left 
their indelible marks upon Harvard College. (Applause.) 

Her alumni had been at the front in every movement for light or 
liberty. In the revolution, Warren and Hancock and the Adamses, 
and in the civil war, then so lately ended, Wardsworth and Shaw and 
the Lowells, had been but the leaders and representatives of the long 
roll of honor among the list of her graduates. 
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All that was choicest and best in the learning, the culture, the 
character of this great state had been gathered here, and Harvard was 
ready at the parting of the ways, waiting for her young and enthusiastic 
president to lead her on, and he has led her on, as he promised that 
he would, to a future that was worthy of that great past. (Loud 
applause. ) 

Brethren, I began by saying that I would not praise President Eliot 
to his face, and I have kept my word. (Laughter.) But you cannot 
speak the truth within these sacred walls, from which the worthies 
of two centuries look down, but that every word will echo to his honor. 
(Great applause.) 

His brain conceived, his hand has guided, his prudence has con- 
trolled, his courage has sustained, this great advance;. and if I might 
in his presence be permitted to ascribe to him one cardinal virtue 
which comprehends them all, I would say that he has always had as 
his watchword Harvard’s perennial countersign, “Veritas.” (Great 
cheering. ) 

He has always been true—true to himself and true to us; true to 
his own convictions; true to the dreams of his youth; true to the 
promise of that early manhood, in which he took into his charge the 
affairs, the honor and the conscience of this ancient university. 

And so, gentlemen, in your name, and under your commission, I 
bestow upon him this medal, to commemorate this day, as a token of 
your love to him and of your loyalty to Harvard; and I am sure that 
he will cherish it in life, and will transmit it to his children as your 
priceless gift. (Loud cheers.) 
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AMERICAN SOCIETY OF CIVIL ENGINEERS 


Appress DELIVERED AT THE OPENING OF THE New Society House, 
New York City, NovEMBER 24, 1897 


Mr. President and Ladies and Gentlemen: Unfortunately for you 
I have received no intimation to be brief. But my safety lies, and 
yours too, in my little knowledge of the subject in hand. It was a 
great philosopher who said “One thing I know—that I know nothing,” 
and always afterwards he was regarded as one of the greatest and 
wisest of mankind. But I do feel very grateful for the opportunity 
that has been given me on behalf, as it was suggested by the Commit- 
tee, of the other professions, of welcoming this youngest, most vigor- 
ous, and, I believe, most useful, of all the learned professions in this 
very critical and important day in its life. ‘There is necessarily a fel- 
lowship and a very close fellowship among all the learned professions. 
We are all engaged alike in studying and applying laws to the uses 
and convenience of mankind, and in that respect the engineers, as it 
seems to me, have a very decided advantage over the other and older 
professions. ‘They work from known and certain premises to inevi- 
table conclusions. ‘Theirs is an exact science, based not upon opin- 
ion, based not upon judgment, but upon absolute and fundamental 
facts in respect to which they ought not and cannot be allowed to err. 
But we of the other professions stand very differently. Ours are all 
uncertain—based upon opinion, upon experiment, upon judgment. 
When the doctor loses his patient, it is never his fault. He goes on, 
he lives on, and acquires new patients and new fame. When the law- 
yer loses his case, it is never his fault. He can always trace it to the 
infirmities of the law, or the weakness of the judge, or the dullness 
of the jury, or the evil conduct of his client. But it is not so with 
the engineer—the civil engineer; with him a blunder is indeed a 
crime. If his bridge falls, he falls with it. If his tunnel collapses, 
he collapses with it—and had better be buried in its ruins. Now, 
there is another respect in which, as I think, the profession of en- 
gineering has another very decided advantage over us. Our works 
perish. The breath of the lawyer is the measure of his fame. The 
rules, the practice and the law of the medical profession change from 
age to age, and—if the Bishop will allow me to say so—even the 
dogmas of theology are not forever unchangeable. But the works of 
the engineer live after him as an enduring monument to carry down 
to a distant posterity his merits and his defects. 
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In a little term of leisure last winter I wandered over the Island of 
Sicily, and on the heights of Euryalus overlooked what once had been 
the site of the City of Syracuse, which had absolutely disappeared so 
that not a vestige of it remained. The great fortifications that the pred- 
ecessors of Archimedes had built under that lofty hill remained 
unchanged as they were built for military purposes more than two 
thousand years ago. At Girgenti and Pestium we gazed upon temples 
still standing, in form perfect, as they were erected by engineers and 
builders whose names have been forgotten, still holding out models of 
beauty and grace for the imitation and instruction of mankind. At 
Rome we rode over the bridge of St. Angelo, more than a thousand 
years old. We stood under the dome of that matchless model of 
architecture, the Pantheon, as perfect apparently as when the name of 
its builder, Agrippa, was emblazoned upon its front. We stood be- 
fore the ruins, the matchless ruins, the splendid ruins, of the Coliseum. 
All these great structures testify to a far-distant posterity of the 
power and the beauty that dwelt in the minds of their designers; and 
I have been wondering since I was invited to take part in these proceed- 
ings whether any works yet constructed by engineers or builders in this 
America of ours will last as long as those; whether the men of the 
thirtieth century, the students of architecture, of engineering, will find 
something yet to admire, even though it be in ruins, of the works of 
the men of the nineteenth and the twentieth centuries? That question 
I shall prefer to leave to these distinguished experts who are members. 
of this American. Society of Civil Engineers. But the truth neverthe- 
less does remain that the work of these great engineers of to-day, the 
men who build our great bridges, our great docks, our great tunnels, 
our great railroads, will be carried down to a posterity that will long 
since have forgotten the doctor, the lawyer, and even the clergyman, 
who are now ruling over us. 

I think it a very fortunate thing in respect to these days and events 
that the opening of this building for the use of the American Society 
of Civil Engineers is exactly coincident with the starting of this great 
metropolis in which we live and of which, in spite of its mistakes, we 
are all so proud, upon its new and greater career. Why, New York 
is only an infant to-day. She is just bursting her swaddling bands. 
She has outgrown herself and is really bursting her bands in all di- 
rections. You cannot venture into the streets without the peril of los- 
ing your life as a sacrifice to the great engineering works that are going 
on to-day. And I am sure that that great province for engineering now 
extending over an area of 350 square miles—359 square miles is the 
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exact quantity—holds out more work for the conscientious, the intel- 
ligent and the skilful engineer than all America did fifty years ago. 
What bridges are to be built over these noble rivers! What tunnels 
are to be excavated! What roads laid out! What docks constructed! 
Why, think of it; we have one project now pending before us, one 
work of tunneling and of bridging and of road building at an expendi- 
ture—the appalling expenditure—of 50 millions of dollars! Now, 
what I hope is that the new administration, which the people of this 
city in their wisdom have elected to preside, will come here—I hope 
they are here—I hope the Mayor-elect is here, to learn a lesson that 
no other place could teach as well as this; that the great engineering 
works of this city, which are to absorb millions upon millions of the 
people’s money and occupy years and decades in their construction, 
shall be placed under the charge of competent engineers as the heads 
of the departments in which the public works belong. I think the 
science of engineering has advanced so far, and I hope the science 
of municipal government has advanced so far, that hereafter it will 
not be considered sufficient to have as Commissioner of Public Works 
either a lawyer or a politician who is as ignorant of engineering as 
the unfortunate person who now has the honor of addressing you. 
This Society well calls itself the American Society of Civil Engi- 
neers because it is a truly national institution for the service of the 
whole nation, made up of educated engineers, engineers in every branch 
of civil engineering. Now, President Schurman has said something 
about its being a new profession, and General Craighill asserted that 
it was the oldest profession that he knew anything about. Well, that 
is only a difference of verbiage, or phraseology. It is true that fifty 
years ago there were not many civil engineers, and if they had been 
presented to an audience like this, the audience would have been quite 
at a loss to know what they were. But they have been training, and 
are being trained from the beginning. It is true the colleges did 
not do much for them. I remember when ex-President Morison, one 
of the most distinguished engineers of this country, and one of the 
most distinguished ex-Presidents of this Society, left Harvard College, 
he found it necessary to spend a year or two in my law office to lay the 
foundations of that great engineering fame. And I am happy to say 
now that three successive Presidents of this Society, including the 
gentleman who presides here to-day, are graduates of Harvard Col- 
lege. I think it shows what we believe in the other professions, that 
for technical education there must first be laid as a foundation a 
broad, liberal education. But I was going to say what the engineers 
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had done for the Nation. It is true they have not been the founders 
of the Nation; but they have been the makers and the builders of | 
the Nation. Now, let us see exactly how that is in a very few 
words. When this Nation was founded, for I look upon the mak- 
ing and adoption of the Federal Constitution in 1787 as the found- 
ing of the Nation, there had been no engineering and no engineers 
in America except the military gentlemen whom Washington had sum- 
moned to his aid for the conduct of the war. There was no bridge 
over any navigable river in what now constitutes the United States; no 
harbor but presented its natural appearance as it had been from the 
beginning of time. Of course, no railroads, no tunnels, no roads 
worthy of the name, of any description. Why, then, it took the 
Members of Congress who went in their own carriages from Boston to 
Philadelphia six days to make the journey, and they had to cross in 
ferries the mouths of six navigable rivers. Two hundred years had 
been spent by the settlers in grappling with the wilderness, and in 
desperate struggling. What, had been accomplished? Fifty miles in 
breadth along the Atlantic coast, from Maine to Georgia, was all that 
then represented the triumphs of those two centuries. Well, then 
the Federal Constitution was adopted. You remember that memora- 
ble scene on the day when Hamilton wrote the names of the States on 
the last page of the document, at the foot of the document, and Wash- 
ington and Franklin and all the rest of them subscribed their names. 
But if Washington and Franklin, the two wisest members of all that 
wise gathering, could have foreseen that within a hundred years the 
area of the United States—in which the Constitution which they then 
formed was to carry the blessings of liberty to a distant posterity—was 
to extend not simply from the Atlantic to the Mississippi, but three 
times as far—from the Atlantic to the Pacific, and from the Gulf to the 
Lakes, and that in the ordinary administration of executive power it 
might be necessary for the President to issue an order, for the very 
salvation of the Republic, that should be obeyed within one hour on the 
Pacific coast—if they had contemplated that it might be necessary to 
transport in three days three hundred thousand men from the Lakes to 
the relief of the beleaguered capital—even they would have trembled at 
the sublime audacity of the experiment that they were undertaking. 
Why Franklin himself, with all his power, with all his learning—he had 
snatched the lightning from the clouds and the sceptre from tyrants; 
he knew all about steam that anybody knew; he was the matchless 
master of electricity up to that date, and yet even he had no concep- 
tion of the means and appliances by which this nation was after all to 
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be made one. Let me read you what he said only the year after the 
convention adopted the Constitution and adjourned. In writing to a 
friend of his, in the month of October, 1788, from Philadelphia, he 
says! 

“We have no philosophical news here at present, except that a 
large boat rotated by the force of steam is now exercised upon our 
river, stems the current and seems to promise being useful when 
the machinery can be more simplified and the expense reduced.” 

And Mr. Madison in the Federalist, in arguing very laboriously -the 
possibility of the Federal Government exercising efficient control over 
our vast territory as it then extended from the Atlantic to the Missis- 
sippi and from Maine to Georgia, says: 

“The difficulties will indeed be great, but as the nation will extend 
no further than the Mississippi and no further south than Georgia, it 
will be quite practicable for the delegation from those distant regions 
to reach the seat of government in time to take part in the deliberations 
of Congress.” 

And now what do you see? What has been done since then; all 
done by these engineers? As Mr. Seward said at the outbreak of the 
War of the Rebellion: “No parchments, no laws, will hold this nation 
together; but bridges and railroads and steam and the telegraph, they 
will and must do it.” 

Now, I will not detain you, for you all know what these engineers 
have done. The highway from the Atlantic to the Pacific was the very 
saving of our Pacific seaboard, the Rocky Mountain States, to the 
Union. You all know perfectly well what immense works, both public 
and private, have been constructed by them in every quarter of the 
Union; how peace and plenty, and order and law, and art and civiliza- 
tion have followed in their track; how they have made commerce so. 
fruitful, the people so flourishing and happy and have brought with 
them to stay prosperity throughout the land. 

Now, when I received this invitation I thought I would like to know 
something about some engineers, and I got one of the most entertain- 
ing books or set of books that I for one have ever read. As there are 
some here who are not engineers, I advise them to get it and read it, 
and that is Smiles’ “Lives of the British Engineers.” They are more 
fascinating, each one of them, than anything that can be found in the 
Arabian Nights—more bewitching in their fortune, their character and 
their achievements. ‘They all seem to tell one story. They had no 
colleges, they had no universities where they could study the elements 
of their profession. They were almost uniformly sons of laborers, 
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born in laborers’ cottages, nurtured under hardships, apprenticed to 
a youth of hard labor, manifesting always indomitable courage, vast 
power of labor, a perfect passion for construction, and patience that 
knew no end, and courage that equaled anything that any warrior 
ever exhibited, and conscience always—it is one of the most honest and 
conscientious professions that has yet come into the world. They 
stumbled upon their first works apparently almost by accident. 
They showed themselves worthy by the perfection of the work they 
did, the conscientiousness with which they did it, and they went on 
from one piece of work to another, ever greater and grander and grand- 
er; and when they were called to their last home they were followed to 
the grave, not by humble cottagers who had surrounded them at birth, 
but by kings and nobles and the intelligence, the brains, the culture 
and the wisdom of the realm. Where did they end their careers? 
Just where they should; among the greatest benefactors of mankind, 
in Westminster Abbey. Doubtless all of you remember that splendid 
statue of Watt, to whom President Schurman has already referred, by 
Chantry, on which is inscribed an epitaph prepared by Lord Brougham 
which he counted the greatest honor of his life to have been permitted 
to write; and then, too, you find as you walk through the nave the 
graves of Thomas Telford and of Robert Stephenson—two more of the 
great benefactors of the human race—the one the “Colossus of Roads,” 
as his friend Southey delighted to call him; the other the perfecter of 
the locomotive. He and his greater father—if I may be permitted to 
call him so—George Stephenson, had worked together in the develop- 
ment of that vast machine upon which now the prosperity of the human 
race itself depends. 

Now, how did they do all this? How did these great engineers 
achieve these marvelous triumphs? Well, I think it was only—to 
borrow a phrase of Emerson’s—by hitching their wagon to a star, and 
if you will permit me to read a few words from Emerson in conclusion, 
which I think he intended for just such an occasion as this, and in 
writing which I believe he had in mind the American Society of Civil 
Engineers and all civil engineers in general, you will understand 
what I mean when I say—recalling Lord Bacon’s phrase, that every 
man owes a debt to his profession—that the debt these civil en- 
gineers owe is to follow in the footsteps of those great men whom they 
all unite in honoring and revering; and now, if you will allow me to 
read this short passage from Mr. Emerson, I will take my seat. He 


says: 
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“Now, that is the wisdom of a man, in every instance of his labor, 
to hitch his wagon to a star and see his chore done by the gods them- 
selves. ‘That is the way we are strong, by borrowing the might of the 
elements. The forces of steam, gravity, galvanism, light, magnets, 
wind, fire, serve us day by day and cost us nothing. Hitch your 
wagon to a star. Let us not fag in paltry works which serve our pot 
and bag alone. Let us not lie and steal. No god will help. .We © 
shall find all their teams going the other way—Charles’ Wain, Great 
Bear, Orion, Leo, Hercules: every god will leave us. Work rather 
for those interests which the divinities honor and promote—justice, 
love, freedom, knowledge, utility. If we can thus ride in Olympian 
chariots by putting our works in the path of the celestial circuits, we 
can harness also evil agents, the powers of darkness, and force them 
to serve, against their will, the ends of wisdom and of virtue.” 
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OUR PROFESSION 


Appress DELIVERED BEFORE THE CHIcAco Bar ASSOCIATION, 
Fesruary 4, 1898 


Mr. President and Brethren of the Bar Association of Chicago: 
No language can express my gratitude for your cordial invitation 
to me—as unexpected as it was undeserved—or my appreciation of 
your truly overwhelming hospitality and your enthusiastic greeting. 
Let me declare with absolute sincerity that in more than forty years 
of uninterrupted professional labor, no success, no reward, no recogni- 
‘tion has surpassed this rare honor. But I cannot claim it for myself 
alone—I must not accept it as a purely personal compliment. I recognize 
it as a spontaneous expression of that hearty sympathy and fraternal 
good will which this great and learned and powerful bar of the center 
of the continent feels for its brethren in the Atlantic states and in the 
nation at large. JI am a )life-long believer in the brotherhood of 
the American Bar, and so I could not find it in my heart to decline your 
invitation, although to accept it seemed almost to imply that some merit 
of my own had brought it upon me. 

I had long heard of the unstinted hospitality of Chicago. I fully 
realized it on my arrival. No sooner had I reached the Auditorium 
than I was waited upon by the entire press of Chicago in a body. They 
tendered me the freedom of the city wrapped up in a newspaper. They 
opened their columns to me to address all mankind freely on every 
subject. [hey were very curious people. Their extreme youth 
demonstrated the truth of what I had heard that Chicago relies for 
its best work upon its young men. Each one of them seemed to carry 
a kodak in his eye, and they took views of me from every quarter 
of the world, New York, Washington, Hawaii, Cuba, China and St. 
Petersburgh. They came within an ace of taking my life. They 
told me of a thousand incidents in my career which never happened, 
and put into my mouth a hundred jokes which I never uttered. They 
tried to father upon me some of Depew’s bantlings. They told me 
exactly how much I was worth, which my wife and children will be 
very glad to’hear. At last one of them, more forward than the rest, 
declared, “Well, Mr. Choate, you must have attended at least a million 
dinners.” As that, at one dinner a day would carry me back, ac- 
cording to Dr. Schlieman, to the days of the Trojan war and make 
me the pot companion of Agamemnon and Ulysses or of Priam and 
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Hector, I denied the soft impeachment, I told them that my life was 
altogether quiet and domestic, that I always avoided the scorching glare 
of publicity when I could keep in the shade and that I liked nothing 
so much as to be let alone. So they kindly took their departure, 
promising to be with me again to-night, and no doubt every child 
of them is among us taking notes, and Faith he’ll print ’em. 

As I flew hither on the wings of night, in that marvellous train 
which brings us in absolute comfort and luxury a thousand miles in 
twenty-four hours, through cities, towns and villages teeming with 
riches and plenty, which to the pioneers of America would have ‘been 
a journey of three months through the wilderness, I could not help 
thinking how time and space between New York and Chicago have 
utterly vanished; and how these two greatest cities of the Western 
Hemisphere are henceforth one in interest, in sympathy, in culture 
and in duty. The greater New York may not include Chicago within 
its growing boundaries, but Chicago with its far reaching influence 
and power will touch and embrace New York. In one respect you 
have an immense advantage over us—if New York is our gateway 
to Europe—Chicago is the gateway, Kast and West and North and 
South, not of our nation only but of the whole continent. As was 
said of Rome in imperial days, “all roads lead to Chicago.” Here 
the great throbbing centre sends forth life to the whole body of 
America. ‘These bands of steel which radiate from here in every 
direction are the arteries and veins which convey and reconvey the very 
life blood between the heart of the nation and its utmost extremities— 
these tiny threads of wire reaching from Chicago to every city and 
village and almost literally to every household in the land, constitute 
the nervous system which keeps the whole alive with thought and soul 
and brain. 

One future, one hope, one destiny awaits us all alike—if one section 
suffers, all the rest will suffer with it—if one member perishes the 
whole body will perish at the same time.: And if there is, which I 
do not believe, a growing jealousy and strain between East and West, 
Chicago with her equal hold on both must be the mediator, and we of 
New York may well envy the share which the bar of Chicago will 
take in such a conciliation. 

When TI look around me on this great company of busy and suc- 
cessful lawyers resting for a moment from their never-ending labors, 
when I study the lines which time has traced upon their features, I 
can easily see that success in our profession rests everywhere upon 
the same foundation. It is the same old story of the sound mind 
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and the honest heart in the sound body. The sound body is at the 
bottom of it all. The stomach is indeed the key of all professional 
eminence. If that goes back on you, you might as well throw up your 
sponge. And sleep without worry must cherish and nourish it all 
the time. 


Sleep that knits up the ravelled sleeve of care, 
The death of each day’s life, 

Sore labor’s bath, balm of hurt minds, 
Great nature’s second course 

Chief nourisher in life’s feast. 


Why should we worry over miseries and troubles which concern 
our clients only, and not us at all? Our entire responsibility ends when 
we have done our best, and the rest belongs to the judges and juries 
or the clients themselves, and if we fail the fault lies with the former 
for being so dull, or so inappreciative of our efforts and arguments, 
or with the latter for having such bad and hopeless cases. Next comes 
that patient industry which never flinches and never falters, as Lord 
Eldon put it in recounting his own experiences as plain Jack Scott: 
“Tf you’ve got any money, spend it; if your wife’s got any, spend that, 
and then work like a dog till you’re Lord Chancellor.” 

And then the unconquerable will with courage never to submit or 
yield, which is success itself. I have known all the leaders who have 
flourished at the eastern bar for forty years, and most of those from 
other parts of the country, and although no two of them were alike 
in physical or mental endowments, all agreed in this one moral quality 

‘—+a grim tenacity of purpose to hang on and hold out through every- 
thing and against everything until the end was reached—then sprinkle 
in the mental qualities each to suit his own taste and according to what 
he happens to have on hand—but last and more than all what Mr. 
Emerson said of character is far more true in our profession than 
anywhere else, that character is a far higher power than intellect, and 
character and conscience in the long run are sure to come out ahead. 

So, if I rightly read your lineaments, this great bar of Chicago is 
built up on health, industry, courage, brains, character and conscience, 
and must hold its own against the world. 

When I recall some of the great names that have graced and en- 
nobled the legal annals of this city and state, first and foremost al- 
ways, the immortal Lincoln, who by sheer force of his intellect, in 
spite of every possible disadvantage, became eminent in his profession 
here, and then by genius in debate exposed to the listening nation the 
fatal question on which its destiny hung, and at last by the matchless 
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power of his sublime character carried it through blood and fire to the 
triumphant solution of that question—to a Union never again to be 
shaken, because founded on absolute and equal justice to men of every 
color, race and creed, and to that new birth of freedom which he pro- 
claimed at Gettysburg; and again, when I recall the name of Lyman 
Trumbull, through a long life a great champion in the legal arena, and 
who once in the very prime of his life and the summit of his powers, 
had the good fortune to render a great service to his country, when, 
believing as he did that the great executive office of the nation itself 
was on trial, he cast a decisive vote to preserve it, although at the sac- 
rifice of his political prospects and power; when I remember the bril- 
liant and accomplished Wirt Dexter, who transplanted from the old 
Bay State the prestige and tradition of a family of great lawyers and 
maintained it here with new and undiminished lustre, and then your 
own Goudy, so lately lost and so lamented, not here only, but wherever 
the capacity to solve great questions and handle great affairs, by skill, 
by tact, by wisdom and by learning, was appreciated and honored; 
when I recall the signal service to the nation and to human welfare 
which the courts of this region, both State and Federal, have rendered 
—how when anarchy seemed on the point of gaining the mastery they 
have mastered it—by courage, by reason, by the intrepid exercise of the 
judicial power, without regard to personal danger or consequences 
and how by the steady and wise labor of half a century they have built 
up your system of law and equity to a height which commands respect 
and authority in all places and in all courts—I feel that New York can 
look to Chicago and Illinois for light and leading, with the same faith 
and confidence that you in turn look back to her. 

When I contemplate your wonderful city, and contrast it with what 
it was when I first saw it forty-three years ago, when it had but 80,000 
inhabitants, and its streets were almost submerged beneath the waters 
of the lake—when I survey its commerce, its manufactures, its parks 
and museums and charities, its grand boulevards, its splendid archi- 
tecture and towering edifices—above all when I see, to use the language 
of Burke, how population shoots in this quarter of the land, I can 
realize how it was that the people of New York City, alarmed at your 
progress and jealous of your mighty strides to power hit upon the 
scheme of Greater New York in the vain hope of keeping ahead of 
Chicago. They heard that your population was doubling every ten 
years—that your area was expanding to an extent as boundless as the 
prairies that surround it—that you had more money than you knew 
what to do with, and were already becoming the bankers and money 
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lenders of Europe, and they determined by the artificial scheme of an- 
nexation to circumvent you—vain hope and foolish expectation. You 
will go on as you have before and continued until now. Here is to be 
the favorite home of the new American, that composite creature in 
whose veins the mingled strains of all the scattered branches of the 
Aryan race unite, with whose energy and daring and speed and wind and 
bottom, the tired cities of the east will strive in vain to keep an even 
pace. 

We are all lawyers here to-night, and by courtesy we may for the 
occasion include even the judges as members of our craft. Although 
they have soared aloft on silken wings to a higher and a nobler sphere, 
they are not unwilling to return to us on nights like this, as the retired 
tallow chandler was wont to return to the shop on melting days. How 
delightful it is to meet them on an even keel and at short range and 
speak our minds freely without any fear of being committed for con- 
tempt. There’s a divinity that doth hedge a judge, I know, but to-night 
the hedge is down and they’are very fair game indeed. 

Let me speak of our noble profession and some of the reasons we 
have for loving and honoring it—above all others. 

In the first place I maintain that in no other occupation to which 
men can devote their lives, is there a nobler intellectual pursuit or a 
higher moral standard than inspires and pervades the ranks of the 
legal profession. To establish justice, to maintain the rights of men, 
to defend the helpless and oppressed, to succour innocence and to pun- 
ish guilt, to aid in the solution of those great questions, legal and 
constitutional, which are constantly being evolved from the ever vary- 
ing affairs and business of men—are duties that may well challenge 
the best powers of man’s intellect and the noblest qualities of the 
human heart. I do not, of course, mean to say that among the ninety 
thousand lawyers whom the census counts in our seventy millions of 
people, there is not much base alloy—I speak of that great body of 
active and laborious practitioners upon whom rests the responsibility 
of substantial litigations and the conduct and guidance of important 
affairs; you will look in vain elsewhere for more spotless honor, more 
absolute devotion, more patient industry, more conscientious fidelity 
than among these. I am not unmindful of that ever mooted question 
how we can with the strictest honor, maintain the side that is wrong, 
and the suggestion that as only one side can be right in every lawsuit, 
we must half the time be struggling for injustice. But that vexed 
question has long been settled by the common sense of mankind. It 
is only out of the contest of facts and of brains that the right can 
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ever be evolved—only on the anvil of discussion that the spark of truth 
can be struck out. Perfect justice, as Judge Story said, “Belongs to 
one judgment seat only—to that which is linked to the throne of God” 
—hbut human tribunals can never do justice and decide for the right 
until both sides have been fully heard. When Jeremiah Evarts, the 
father of my great master in the law, and himself a truly great and 
righteous man, had graduated from Yale and was considering the law 
as his profession, this same question disturbed his honest and consci- 
entious mind, and he consulted Judge Ellsworth, afterwards Chief 
Justice of the United States, who solved his doubts by advising him 
that any cause that was fit for any court to hear was fit for any lawyer 
to present on either side, and that neither judge nor counsel had the 
right to prejudge the case until both sides had been heard, and he told 
him of Sir Matthew Hale, one of the most righteous lawyers and 
judges in English history, who began with the same misgivings, but 
modified his views when several causes that he had condemned and 
rejected proved finally to be good. Nor is ours the only profession 
in which the same question has been advocated, for we read in the life 
of John Milton that when his good old father had lavished a good 
part of his fortune upon his education at Cambridge until he had 
taken his degree of master of arts, having no other thought than that 
his son should devote his great character, intellect and eloquence to 
the church—the youthful poet after a full study of the question de- 
cided for himself that he could not enter a profession which would 
require him to advocate what he did not believe to be true. 

Again, we love the law because among all the learned professions, 
it is the only one that involves the study and the pursuit of a stable 
and exact science. "Theology it is true, was once considered an im- 
mutable science—but how. has it changed from age to age and even 
from year to year. We are bred to believe that everything and every 
word within the four corners of Holy Writ was absolutely inspired 
truth. But now upon what unhappy times have we fallen, in which 
the props of our faith are being knocked from under us day by day. 
Only a month or so ago the pastor of Plymouth Church announced 
that the sacred story of Jonah and the whale was only a myth, that 
the whale did not swallow Jonah or hold him in his stomach for three 
days or vomit him up on thé shore at all—and so that charming nar- 
rative to which we had pinned our faith in youth and manhood as one 
inspired piece of history which we could and must believe, vanished 
forever from. our mental vision. Not to be outdone by Dr. Abbott, 
another of our metropolitan divines has declared that in the deluge 
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the waters did not cover the whole earth, and so we must abandon the 
delightful and tragic drama which has fascinated the world for thou- 
sands of years, of Noah and the ark, and the destruction of the wicked, 
and the dove and the olive branch, and the only true theory of the in- 
vention of the rainbow. And last of all a distinguished bishop an- 
nounces at a public dinner that nowadays nobody but printers believe 
in the existence of a personal devil. Why, without him, where shall 
we be? And who will foment the litigations for our successors to 
conduct or to settle? And now it only remains for some great Chicago 
divine to discover that Nebuchadnezzar did not really eat grass—that 
his skin was not really wet with the dews of heaven, until his hair 
became as eagles’ feathers, and his nails as birds’ claws. So will the 
foundations of our faith be utterly destroyed, and we can no longer 
cherish that signal chapter of religious history, which has come to us 
‘straight from Babylon to Chicago, and which was «at the same time 
one of the greatest political, triumphs on record—and worthy of per- 
petual imitation, for how can we better dispose of our oppressors, of 
our unjust rulers, governors, judges, senators, than by turning them 
out to grass. 

And then as to medicine, how its practice and its theories succeed 
each other in rapid revolution, so that what were good methods and 
healing, doses, and saving prescriptions a generation ago, are now 
condemned as poisons and nostrums, and all the past is adjudged to 
be empirical. 

Meanwhile the common law like a nursing father makes void the 
part where the fault is and preserves the rest, as it has been doing for 
centuries, and we are busy applying to each new case as it arises, the 
same principles, the same rules of right and justice, which have been 
established for many generations. We preserve the real fruit and 
“throw away the rind. The technicalities which have too long encrust- 
ed the law have been stripped away, and now, like Lord Mansfield, 
our judges try to solve every case by common sense and the sense of 
justice, and the sense of honor, which in their highest manifestation, 
constitute the most eminent and valuable judicial qualities. 

We hear sometimes that the American bar has degenerated, that it 
does not equal its predecessors in power and character and influence, 
but this I utterly deny. To the demands which each generation makes 
upon it, it is always adequate. Times change and men change with 
them. ‘The intense pressure of modern life and business leaves its 
mark upon our profession, as upon every other vocation. What once 
could be said in three days must now be said in two hours—what once 
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could be done in a month must now be done in a day, and for one I do 
not hesitate to say that for skill, efficiency, utility and power, the serv- 
ice which our profession lends to the community to-day has not been 
surpassed in any former generation. It must be so. Take from the 
bar of New York as it stands a hundred of its leading practitioners in 
court and in office, and fifty of equal rank from the bar of Chicago, 
and they will do more and better work than any equal number in any 
past age. ‘ 

So when these carpers who would laud the past at the expense of 
the present, ask me if the Bench of to-day is what it was in the olden 
time, I answer No, it is better qualified for the work it has to do than 
any of the old judges would have been. The bench, like the bar of 
every generation, is evolved from the character and condition of the 
age and the demands which it makes upon the profession. ‘Take the 
Supreme Court of the United States as the most striking and illustrious 
example. When John Jay, the first chief justice, presided, the court 
was almost always adjourned because there were no cases to be heard. 
All the time that Marshall presided the records were never printed— 
the original manuscript record was handed along the bench for the sev- 
eral judges to examine. Webster and Pinkney and their compeers 
would go in from the senate to the court which sat three days in the 
week, and agree for a day for argument two or three months ahead, 
and then appear and argue without limit of time—two or three days 
apiece as the case might be. Arguments concluded, Marshall and 
Story could take the great cases to Richmond and to Salem, and have 
weeks or months to prepare those learned and elaborate opinions which 
really laid the foundations of our Federal law, and settled the Consti- 
‘tution upon an imperishable basis. Now, steam and electricity and the 
telegraph and telephone-.and the intense pressure of business which 
has grown out of these has changed the whole order of things, and I’ 
prefer to adapt the question to the changed conditions and to turn it 
end for end and to ask: Could Marshall and Story and their associates, 
if now summoned to the task, do the work which Fuller and Harlan 
and their associates discharge so ably, so conscientiously and so well? 
The question answers itseli—Let the dead past bury its dead. Gath- 
ering all the light it can from the past, and responsible to the future 
for the results of its conduct, the living present suffices for its own 
work. 

There is one respect, I admit, in which we have declined, and which 
for one I do greatly deplore—the cultivation of the fraternal and so- 
cial spirit among ourselves has been almost abandoned, and it ought 
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to be revived and transmitted. In thirty years we have had but two 
bar dinners in New York, and our younger brethren only know by 
tradition how those who preceded us mitigated the austerity of the 
law by constant social festivities—how they went on circuit as a band 
of brothers—and however lustily they might contend in the court 
room, outside of it they were boon companions. 

Our English brethren set us a most worthy example in this regard. 

In Shakespeare’s time when he haunted the Mermaid Tavern in 
company with Ben Jonson, he saw the barristers come in from the 
courts, and from what he saw he puts into the mouth of Tranio in 
the Taming of the Shrew: 


Please ye we may contrive this afternoon, 
And quaff carouses to our Mistress’ health, 
And do as adversaries do in law— 

Strive mightily, but eat and drink as friends. 


The Inns of Court have been the scenes of constant daily intercourse, 
and not rarely of the most jovial festivities. From the times of Charles 
the First, when they contrived their great kistcric masque for the 
entertainment of the king and queen and court, a jollification in which 
the greatest barristers of the day, such as Hyde, afterwards Earl of 
Clarendon, and John Selden, whose delightful table talk has come 
down to us through two centuries and a half, and Attorney General 
Noy and Bullstrode Whitlock, took an active part, down to the days 
of Lord Coleridge and Sir Charles Russell, and Sir Frank Lockwood, 
whose recent death, so untimely and so lamented, has been a serious 
loss to the profession both here and there, the London barristers have 
been the lights of each succeeding age—the leaven that leavened the 
whole lump of English life and society. Let us imitate a little more 
their bright and shining example—let us lead lives less dry—less 
sterile—less a matter of pure and unmitigated business—let us each 
ride not only a horse, but a hobby, also—above all, let us get all the 
entertainment we can out of our work as we go along, for we may 
rest assured that if we postpone the fun of life until the work is done 
it will never come, for it will find us as dry and dusty as so many 
remainder biscuits after a voyage. So I trust that we in New York 
shall imitate your example, and that this occasion may be only the 
beginning of a real interchange of a living brotherhood between the 
bar associations of our two great and noble cities. 

But there is one respect in which the American Bar has far out- 
shone not only its brethren in England, but in every other country of 
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modern times. I mean in its great share in the conduct and shaping 
of public affairs. In all our history, among the gallant champions of 
liberty, the wise founders of free states, the framers and defenders 
of free constitutions and of the rights of the people under them, the 
lawyers of America have ever been foremost. I refer not now to 
official life, though all the great civil offices, state and Federal, have 
always been, are now, and always must and will be, to a large degree 
filled from their ranks—but I speak of that lofty public and patriotic 
spirit for the pecple’s good, which ought to animate the heart of every 
lawyer worthy of the name. When James Otis resigned his rich 
office as crown advocate to maintain the cause of the merchants and 
the people of Boston against the oppression of general warrants, re- 
fusing all rewards, saying “in such a cause I despise all fees” and de- 
livered in the old State House that great plea for popular rights, so 
telling, so overwhelming that John Adams, who was present, declared 
long afterwards that on that day and in that room “the child Inde- 
pendence was born,” he set the pace for all the future lawyers of 
America. When John Adams and Josiah Quincy, Jr., braved the pop- 
ular wrath in their successful defense of Captain Preston and his 
British soldiers for their part in the Boston massacre—and when Pat- 
rick Henry in that little court house in Virginia argued the Parsons’ 
cause and displayed for the first time his transcendent power as the 
people’s orator, they embodied that public spirit which has animated 
the patriotism of the profession ever since. 

I believe that with one consent the common judgment of mankind 
would point to Hamilton, Webster and Lincoln as the three American 
lawyers whose actual public services had most largely contributed to the 
formation and preservation of the Constitution, on whose continuance 
the hopes of civil liberty for all coming time depend. God made them 
greater than the rest, and the opportunities came to them for great 
achievements which found each in turn ready and able for the service 
demanded. Hamilton’s creative genius was displayed in the part he 
took in framing the Constitution, and again in securing its. adoption, 
and finally in launching the new government in practical and success- 
ful operation under it, which probably surpasses any political service 
ever rendered by one man in our national history. To Webster I 
ascribe a share second to that of no other man in the final triumph of 
the Constitution and the Union over all their foes. It has been the 
fashion of late years to belittle him because of the infirmities of his 
declining years, but for two entire generations he was at all times and 
in all places inculcating in the breasts of the youth of America that 
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ardent patriotism which inspired his own—that devotion to the flag 
which would compel them to follow it wherever freedom led and to 
the Union one and inseparable. So that at last when the fatal sum- 
mons from Sumter sounded, though dead, he yet spoke to them, his 
heart which had warmed, his brain which had illuminated New Eng- 
land for them and their fathers seemed to live once more—and under 
his inspiration still they marched to death or to victory—but at all 
hazards as he had taught them to save the Union without which all 
else was lost. Of Lincoln, why should I try to say more in this pres- 
ence or in this city or state. History has long since decided that to 
him under God the world owes it that government of the people by 
the people and for the people has not perished from the earth. A 
thousand years from now his name will stand as bright as to-day as 
the synonym of freedom and free government. Opportunities such 
as these three great representatives enjoyed and improved may not 
come to every or to any generation of American lawyers. But at all 
times, and especially in this our day great public duties await us. So 
long as the Supreme Court exists to be attacked and defended—that 
sheet anchor of our liberties and of our government—so long as the 
public credit and good faith of this great nation is in peril—so long 
as the right of property which lies at the root of all civil government 
is scouted, and the three inalienable rights to life, to liberty and the 
pursuit of happiness, which the Declaration of Independence pro- 
claimed and the Constitution has guaranteed alike against the action 
of Congress and of the states, are in jeopardy, so long will great pub- 
lic service be demanded of the Bar. 

Let us magnify our calling. [et us be true to these great occasions, 
and respond with all our might to these great demands, so that when 
our work is done, of us at least it may be said that we transmitted our 
profession to our successors as great, as useful and as spotless as it 
came to our hands. 

Again, with all my heart, I thank you. To the end of my life the 
radiance, the good cheer, the generosity of this occasion will illumine 
my way and endear to me more than ever the profession which has 
honored me so much to-night. 
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TRIAL BY JURY 


ANNUAL ADDRESS BEFORE THE AMERICAN Bar ASSOCIATION, SARA- 
toca, AucusT 18, 1898 


We meet at a most auspicious moment. Since this Association last 
assembled for its annual conference the nation has been engaged in a 
war which has absorbed all thoughts and necessarily distracted us 
from those peaceful purposes which annually bring us together. But 
now, with unexpected suddenness, at the cost of great treasure and 
much precious blood of our heroes, the truly noble object of the war 
has been accomplished, and peace is already in sight. It might perhaps 
be expected that in accepting the very great honor of delivering the 
annual address provided by your Constitution, I should enter upon a 
discussion of some of those important questions which must arise out 
of the consequences and results of the war. It is obvious that all 
such questions as they arise must naturally engage the best thought and 
the noblest and most patriotic exertions of our profession, which has 
always exercised a controlling influence upon controversies about Con- 
stitutional power and national policy, and to whose special keeping is 
entrusted the study of those principles of right and justice, which must 
govern the conduct of nations as well as of the individuals who com- 
pose them. At all the great and critical points of our national progress 
the American. Bar has found its appropriate spokesman for the public 
honor and the public safety. When Otis, against the malignant power 
of the British Crown, pleaded for the right of every citizen to be se- 
cure against tyranny in his person, his home and his papers, and set 
the ball of freedom rolling; when Henry led the friends of Colonial 
rights in Virginia and shook the Continent by the thunder of his elo- 
quence; when Hamilton by the main strength of his arguments carried 
the Federal Constitution against a defiant majority in the New York 
Convention; when Webster by his majestic speech inculcated in the 
hearts of Americans that flaming spirit of nationality which ‘saved the 
Union twice and will preserve it forever, when4Fessenden and Trum- 
bull sacrificed their political fortunes to rescue the great office of the 
Federal Executive from destruction,—they furnished examples for 
the lawyers of all times to stand at all hazards for public justice and 
for public honor. But it seems to me that it would be out of place 
for us to-day to undertake to pronounce, as the organized representa- 
tives of the American Bar, upon the possible, but as yet unformulated, 
questions in diplomacy, in policy, and in public law which will naturally 
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follow upon such a momentous struggle and such overwhelming vic- 
tories by sea and land. In the meantime I prefer, as I hope you prefer, 
to rely upon the wisdom and the patience, the courage and the firm- 
ness, of the President and his constitutional advisers, who have con- 
ducted the campaigns of our gallant army and navy to swift and 
sweeping victory. 

You will remember that only two years ago in this very presence, 
the Lord Chief Justice of England, in his admirable discourse before 
you on arbitration, declared, with your unanimous approval, that there 
may be even greater calamities than war, and that national dishonor 
is one of them. Nothing can be more certain now, than that we should 
have incurred real national dishonor if we had any longer refrained 
from intervening for the rescue of our oppressed and down-trodden 
neighbors. In that intervention war was. the last argument and the 
only really effective one. The God of Battles and the judgment of the 
Nations have completely vindicated that step, and I have no fear that 
ambition for dominion or lust of glory will bring upon us any calamity 
or dishonor whatever. In truth, the generous, the magnanimous terms 
of peace offered to our fallen and prostrate foes have already demon- 
strated that. The Constitutional Power to declare war is in Congress, 
but the equally important power to make peace rests with the Presi- 
dent, subject to the subsequent approval of the Senate as to the terms 
of the treaty. It rests safely with him, and for one I am not in favor 
of intruding upon him too much outside advice and assistance. The 
war, of course, could not cease until every foot of American soil was 
purged of the last vestige of Spanish power; but in war, as in law, 
the beaten party must pay the costs, and in settling the terms of peace, 
we meet novel problems and serious and unexpected responsibilities, 
which the triumph of our arms has imposed upon us in both hemi- 
spheres. These responsibilities we cannot shirk if we would, and 
would not if we could, and in dealing with them the government must 
not be held too rigidly to purposes and expectations declared before 
the commencement of the war, and in utter ignorance of its possible 
results. If that had been the rule, our fathers would never have been 
permitted to declare and maintain their independence, for it was only 
a month before the battle of Lexington, that Franklin declared to Lord 
Chatham that he had travelled far and wide in America and had found 
not one man drunk or sober who was in favor of independence. If 
that had been the rule, the proclamation of emancipation could never 
have been issued, and the shame of slavery would still blot the stars 
upon our flag, for at the outset nothing was more distinctly declared 
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by Lincoln and his advisers, than that slavery where it existed would 
not be interfered with. In war, events change the situation very rap- 
idly, and only when the end crowns the work, shall we truly compre- 
hend the great questions which await us. In the meantime let us trust 
the President who has our national honor most truly and wisely at 
heart. 

Recurring then to the more strictly professional objects of our 
meeting, and selecting a topic pertaining to the science of jurisprudence, 
which this Association was organized to promote, I have thought that 
you would indulge me for a brief hour in considering a subject to 
which I could bring at least the results and convictions of a large ex- 
perience, and which I have greatly at heart—a subject so trite, that 
perhaps nothing new can be said about it, which has been more dis- 
cussed than any other, but which yet remains a subject of ever fresh 
and vital interest to every American lawyer and citizen—the trial by 
jury. ; 

Since you last met, a thrilling event of prime importance in its re- 
lations to jurisprudence has occurred in France, which must have ar- 
rested the attention of every thoughtful observer, and have led espe- 
cially those sagacious theorists who have never tired of denouncing 
trial by jury, and those experimental philosophers and legislators who 
are always seeking to limit or to mutilate it, or tamper with it in some 
way or other, to reconsider the matter and to think once more whether 
we should not do better to let it alone, or only sustain and improve it 
so as to preserve it inviolate, as the Constitution of the United States 
and those of most of the states require. 

You will readily recall the main incidents of the trial of Zola. An 
army Officer belonging to a race obnoxious to the hatred and jealousy 
of the French people, accused of an infamous crime, hounded by a‘ 
licentious press, had been tried and convicted by a court martial, and 
after the most shameful degradation, had been condemned for life to 
solitary confinement upon a rock in the sea, eating out his heart with 
despair more biting than the talons of the vulture or the beak of the 
eagle. He protested his innocence, and scores of the best men in France 
declared their faith in it also, among them statesmen and officials of 
high rank and character, and before long it became apparent that, 
whether guilty or innocent, he had been condemned practically un- 
heard, and the Government declared that “reasons of State” forbade 
that the truth should be known. It was at this point that Zola, the 
most notorious at least, if not the most powerful, of French writers, 
with a courage and a chivalry never surpassed, took up the unhappy 
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victim’s cause, proclaimed his innocence, and challenged the authorities 
to bring himself to trial for his accusation against the court martial, 
which, as he declared, had covered the illegality of the conviction of 
Dreyfus by the judicial crime of consciously acquitting the real crim- 
_inal. The government took up the challenge, and then followed a trial 
which, for reckless and cruel. disregard of every principle of right and 
justice known to us, is surely without a precedent in modern history, 
and yet it purported to be a jury trial. A jury was sworn, but appar- 
ently its sole function was to register the edict of the government, the 
army and the press, which demanded conviction. Of course, the de- 
fendant was presumed to be guilty until he should prove himself to 
be innocent, but every effort of himself and his counsel to elicit the 
truth was thwarted. A hostile audience, with which the court room 
was packed, was permitted to cover the accused with contumely. 
“Conspuez Zola!” greeted his entrance. Invective from Court, prose- 
cutor and witnesses took the place of evidence and of argument. There 
was no right of cross-examination, no law of evidence; witnesses who 
were summoned defiantly stayed away; those who came refused to 
testify further than they chose, and were suffered to harangue the jury 
for the prisoner and against the prisoner, and “retired amid irrepres- 
sible applause.” Hearsay was the main staple of the proceedings. A 
perfect pandemonium prevailed throughout the trial, and at the end 
of two weeks, as everybody had known from the beginning, the heroic 
defendant was convicted and sentenced, and his principal witnesses 
were degraded or dismissed from the public services.* However sat- 
isfactory such a method of administering criminal justice may be to 
the French people, who cling to it through all changes of government, 
it could not but excite horror and disgust throughout the Anglo-Saxon 
world. The proceedings were read wherever Zola’s fascinating ro- 
mances had preceded them. Every safe-guard of personal liberty 
enjoyed in England and America for two centuries had been violated. 
We couid not read the account of the trial without contrasting it with 
our own trial by jury, or without the pious utterance from every lip, 
“Thank God! I aman American.” 

Heroic Zola! It is pleasant to think of him enjoying the free air of 
Switzerland after all, having taken French leave of his country, in- 
stead of rotting in the dungeon to which her despotism under a repub- 
lican mask would have consigned him. 

This signal event, so shocking to our sense of justice and right, has 


* “Zola, Dreyfus, and the Republic,” by F. W. Whitridge, Political Science 
Quarterly, June, 1898, page 259. 
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done more, I am happy to believe, than whole volumes of argument 
to strengthen and perpetuate our faith in our wholly different system 
of procedure for the ascertainment of facts on which life, liberty or 
property are to be brought in judgment. It will help to preserve in 
its integrity our precious trial by jury, by which no man can be de- 
prived of life or liberty by the sentence.of a court until his guilt has 
been proved beyond all reasonable doubt to the unanimous satisfac- 
tion of twelve of his fellow citizens, and no man can lose reputation 
or property by judgment of a court until by a clear preponderance of 
evidence his right to it has been disproved before a similar tribunal. 

I do not appeal to mere sentiment or popular prejudice in defence 
of this which I believe to be the best method yet devised for the de- 
termination of disputed questions of fact in the administration of 
justice. ‘There is no need of such appeals—and if I were weak enough 
to resort to them, they would be wasted upon an assemblage of lawyers 
like this. 

The truth is, however, that the jury system is so fixed as an essential 
part of our political institutions; it has proved itself to be such an in- 
valuable security for the enjoyment of life, liberty and property for so 
many centuries; it is so justly appreciated as the best and perhaps the 
only known means of admitting the people to a share, and maintaining 
their wholesome interest, in the administration of justice; it is such an 
indispensable factor in educating them in their personal and civil 
rights ; it affords such a school and training in the law to the profession 
itself; and is so embedded in our constitutions which, as I have said, 
declare that it shall remain forever inviolate, requiring a convention 
or an amendment to alter it—that there can be no substantial ground 
for fear than any of us will live to see the people consent to give it up. 

For the trial of persons charged with crimes, I do not believe that 
any material alteration of its character will ever be thought of. It is 
so much better that ten guilty men should escape than that one inno- 
cent man should suffer. In truth, in these days of multiplied statu- 
tory crimes and misdemeanors, a large majority of guilty men do es- 
cape by not being found out, by not being accused, by not being brought 
to trial after indictment, and largely, too, by setting aside the verdict 
by Courts of Appeals, so that our established public policy seems to 
lean against any harsh or rigid or arbitrary application of the criminal 
laws. 

But accepting, as we must, the rule that the defendant’s guilt must 
be established beyond all reasonable doubt before he can be convicted, 
it is hard to see how, as long as three, or two, or one honest man on 
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the jury has a reasonable doubt, the prisoner can justly be deprived of 
the benefit of it without destroying our cardinal rule. But the insuper- 
able answer to any change so far as criminal trials are concerned, is 
the question what substitute will you provide—and none has ever been 
suggested that would command the approval of lawyers or of laymen. 
Let me call your attention to two cases in the Court of Appeals in 
New York which will illustrate the necessity of the absolute inviolabil- 
ity of the jury in criminal cases for which I contend, one of long 
standing and one just announced, both of which resulted in the re- 
versal of convictions for murder, and which must as I believe, com- 
mend themselves to general approval. In the celebrated Cancemi 
Case [18 N. Y. 128], a juror being taken ill and unable to go on with | 
the trial, the Government and the prisoner’s counsel in his presence 
consented that the case should go on to a verdict with the remaining 
eleven jurors, and the defendant was convicted—but the Court re- 
versed upon the ground that a jury of eleven was a tribunal for the 
trial of felony unknown to the common law, and that it was too 
dangerous a precedent to establish. It held that the public had a vital 
and inalienable interest in the preservation intact of this constitu- 
tional tribunal which it had created for the trial of crimes—that if the 
prisoner could waive one juror he could waive eleven, and create a 
tribunal of his own; and then, how could a man on trial for his life 
be competent to determine on the sudden as to the wisdom or safety 
of going on with a juror lost, and who else could be empowered to de- 
cide for him? The other was the Sheldon Case [156 N. Y. 268], de- 
cided but yesterday; where the trial judge kept the jury out eighty-four 
hours and so compelled a conviction, and the Court of Appeals re- 
versed on the ground that the prisoner was convicted by force and not 
by reason or evidence; a result which all the world must approve. 
There is one serious infirmity in trial by jury in criminal cases in 
times of great excitement, especially when the more boisterous portion 
of the press undertakes, as it generally does, to prejudge the case and 
to condemn the accused unheard. The jury, under such circumstanc- 
es, find it hard to resist the impression of public sentiment so loudly 
proclaimed. The courage and firmness which stood as an effectual 
barrier against the wrath and tyranny of kings, and which won for the 
petit jury so much of its prestige and glory in English history, are cer- 
tainly likely at times to fail when confronting the outraged sentiment 
of that more potent and dangerous despot an enraged democracy. 
Fortunately, such tempests of popular fury are very rarely directed 
against innocence, and other tribunals do not withstand their fury 
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while the storm lasts, any better than the jury. Judges of the first 
instance, and even the local tribunals of appeal, have been found equally 
powerless to stem the tide. Study the reports of our own Court of 
Appeals in recent years, and you will find more than one instance of 
public wrath in our great metropolis, fanned into a devouring flame 
by some lawless newspapers and a somewhat lawless investigating 
committee, where the trial Court, unconsciously influenced and loudly 
sustained by public opinion, committed fatal errors against the pris- 
oner, which were confirmed by the local tribunal of appeal, and it was 
only when the storm had passed and the atmosphere cooled, that the 
Court of last resort sitting in the remote capital corrected the error, 
and each time with the unfortunate result that an apparently guilty 
prisoner, who had been convicted upon illegal evidence or rulings, es- 
caped altogether. 

One other charge against trial by jury in criminal cases is the pos- 
sibility of corruption and bribery of individual jurors. But in my 
judgment, the common estimate of the extent of this danger is great- 
ly exaggerated. ‘There are but a few well authenticated cases of such 
crimes in the jury box. I have had little to do with the trial of crim- 
inal cases, but in an experience of more than forty years in the trial 
of civil cases before juries, I cannot recall one case where I had rea- 
son to believe that corruption or bribery had reached a single juror. 
And if you can show me a few authentic cases of such infamy in the 
jury box, I will undertake to match them with an equal number of 
similar crimes committed by judges who have been properly exposed 
and punished. 

No! with all its defects and faults which cannot be denied or dis- 
guised, there is no danger of trial by jury in criminal cases being sup- 
planted in the confidence of the American people—nor has any pos- 
sible substitute for it ever been seriously suggested. 

It is for the integrity, efficiency and utility of trial by jury in civil 
causes that I am chiefly concerned, and would most earnestly plead to- 
day with my professional brethren, who are naturally responsible for 
public sentiment on such a subject. For I cherish, as the result of a 
life’s work nearing its end, that the old-fashioned trial by a jury of 
twelve honest and intelligent citizens remains to-day, all suggested 
innovations and amendments to the contrary, the best and safest prac- 
tical method for the determination of facts as the basis of judgment 
of courts, and that all attempts to tinker or tamper with it should be 
discouraged as disastrous to the public welfare. 

You may say that I am contending for an ideal tribunal. On the 
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contrary I speak for what is not only possibly, but actually within the 
reach of every state and every community,—ideal only for the pur- 
pose designed, as when we say that a particular man would make an 
ideal judge, an ideal senator, or an ideal general. 

Let me say what I understand by a jury trial; that picturesque, 
dramatic and very human transaction, that arena on which has been 
fought the, great battle of liberty against tyranny, of right against 
wrong, of suitor against suitor, that school which has always been 
open for the instruction and entertainment of the common people of 
England and America, that nursery, that common school of lawyers 
and judges, which has had five times more pupils than all the law 
schools and Inns of Court combined—for there are ninety thousand 
lawyers in America of whom four-fifths probably never saw the in- 
side of a law school. 

Well, the first and most essential element in a jury trial is a wise, 
learned, impartial and competent judge—a judge qualified by his char- 
acter, learning and experience to preside over and control the proceed- 
ings, and to advise the jury as to the discharge of their duties. Add 
to the ordinary modicum of legal learning, courage, honesty and com- 
mon sense, and you have the kind of a judge I mean. If we say that 
an adequate supply of such judges, possessed of these ordinary quali- 
ties of manhood cannot be found, we libel our own profession, we 
befoul our own nest wherein they are bred. Of course they cannot 
be had, if we apply to judicial nominations our favorite democratic 
idea that one man is as good as another for any office; of course they 
cannot be had if selected for partisan services; of course they cannot 
be had if appointed by a boss, or if they are required or allowed to pay 
for their nominations directly or indirectly; but they can be had if 
selected on their merits from the gladiators in this same arena, as 
Ingland has selected her judges since 1688, always with assured suc- 
cess. ‘They must be had, if our institutions are to be preserved. 

And then there are the twelve honest and intelligent jurors drawn 
from the body of the community, sworn to pass upon the issue, and 
to return whence they came when their task is done. If we say that the 
average citizen is not equal to the duty, we belie our American man- 
hood, we contradict the whole course of judicial history, and we fail 
of our duty to the communities of which we form a part, which rely 
upon us implicitly for the legislative machinery by which juries are to 
be secured. 

And then you must have the earnest and loyal advocates, sworn to 
do their whole duty; which means to employ all their powers and 
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attainments, and to use their utmost skill and eloquence, in exhibiting 
the merits each of his own side of the case. In doing so, as Mr. Jus- 
tice Curtis well said, the advocate only does his duty, and if the ad- 
versary does his, the administration of justice is secured. I omit not 
the indispensable presence of the public, an ever essential feature in 
this great historic forum, for justice, though blind to the parties and 
to everything but the merits of the case, must never be secret. It is 
the sacred possession of the people in whose name and by whose 
authority it is done. Do you say again that this is an ideal picture? 
Who of you has not seen it? Who of you does not know that it is not 
only possible, but can be and ought to be the actual and every day scene 
in our Courts? I well remember witnessing such an ‘administration 
of justice by Chief Justice Shaw and his associates in the Supreme 
Judicial Court of Massachusetts, aided uniformly by juries represent- 
ing the best citizenship of that grand old State, and by a group of ad- 
vocates whose superiors the world has never known, disposing of 
great causes in the presence of a bar instructed, and of a public edu- 
cated, by the noble spectacle. I have witnessed the same scene in the 
City of New York under the administration of Chief Justice Oakley 
and Judge Duer and their associates, and coming down from those 
early days to the present I have seen it a hundred times since, down 
to the last term of our Federal Court when I saw an important and 
intricate cause disposed of by as good a jury as ever sat, under the 
guidance of a faithful and competent judge. 

Are we willing to admit that the bench, the bar, the intelligence 
of the community from which the average juror, is drawn, have so 
degenerated in the last fifty years, or in our generation, that this great 
tribunal, which has commanded the confidence and approval of all 
English speaking people for centuries, is no longer adequate for our 
public needs? For one I refuse to believe that. I know that the 
bar of to-day is adequate for the duties of to-day—that it can furnish 
material for the bench worthy of the great service of justice. And 
I feel quite sure that the average standard, not only of morals but of 
intelligence in our American communities which furnish our supply 
of jurors, has not receded but has actually advanced in the last half 
century. 

This trial by jury for which I stand, is not only ancient as magis- 
tracy, rich in the traditions of freedom and of justice, glorified by the 
prestige and the prowess of all the great advocates of our race, but 
it is the proudest and most delightful privilege of our whole pro- 
fessional life. It alone atones for and mitigates all the drudgery and 
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painful labor of the rest of our professional work. Here alone we 
feel the real joy of the contest, that gaudium certaminis, which is the 
true inspiration of advocacy. Here alone occur those sudden and un- 
expected conflicts of reason, of wit, of nerve, with our adversaries, with 
the judge, with the witnesses; those constant surprises, equal to the 
most startling in comedy or tragedy. Here alone is our one entertain- 
ment, in the confinement for life to hard labor, to which our choice of 
profession has sentenced us, and here alone do the people enter into | 
our labors and lend their countenance to our struggles and triumphs. 
Sorry indeed for our profession will be the .day when this best and 
brightest and most delightful function, which calls into. play the 
highest qualities of heart, of intellect, of will and of courage, shall 
cease to excite and to feed our ambition, our sympathy and our loyalty. 

Let me now consider the principal evils and mischiefs incident to and 
perhaps inseparable from this much prized trial by jury, for which 
all sorts of nostrums and legislative innovations have been suggested 
as radical cures. The existence of some cannot be denied, but I am 
persuaded that the force and effect of each of them has been grossly 
exaggerated, and. that they can all be remedied, not by any material 
alteration, but by a better administration of the system as it now 
exists in our Federal courts, and in the vast majority of states whose 
constitutions still require that it shall be preserved inviolate. 

And first and most common is the complaint of the rule of unan- 
imity, which requires the entire votes of the twelve to render a 
verdict. To listen to the impassioned arguments of those who seek 
to destroy this ancient and time-honored rule of unanimity, you would 
think that in almost every jury impanelled there is among the twelve 
one Judas ready to betray the cause of justice, or one crooked stick 
which by no amount of application can be made to fit in with the 
rest. But, in truth, the discharge of a jury because they are unable 
to agree, and the consequent necessity of a new trial is a comparatively 
infrequent event. 

So far as the imperfect statistics which I have been able to gather 
show, only about three or at most four per cent. of all jury trials 
end in a disagreement. 

There is a certain percentage of cases so doubtful and so difficult, 
that the disagreement of the jury instead of being a disaster is a 
positive good, as leading the parties to such a compromise as they 
ought to have made before carrying the case into Court—or if that 
fails, in giving an opportunity for new light and re-consideration. 
Take for instance the Sheldon Case, to which I have already alluded— 
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to be sure it was a criminal case, but the same considerations will 
apply in this respect to a civil case—how much better it would have 
been for the cause of justice and the spirit of truth, if instead of 
making the decision the result of a contest of physical endurance 
among the twelve, they had been discharged after a reasonable num- 
ber of hours and a new jury entrusted with the case. A new jury can 
always be impanelled at the next term, and no great delay is involved. 

Again, where very great amounts are involved and the contest is 
extremely close—and these are the cases, I think, in which the largest 
percentage of disagreements occur, a second trial is not an unmixed 
evil—a second trial is better than a wrong decision. The truth is 
discoverable of course in every case, but how often on the first trial 
in such cases is some evidence omitted or misunderstood from lack 
of preparation or of knowledge—which being cleared up on a second 
trial makes the truth more obvious and discernible. 

So clearly is this recognized in the public policy of the State of 
New York as embodied in its statutes, that in actions for the recovery 
of title to land, so apprehensive are the State and the law, of accident, 
or surprise, or negligence, or lack of knowledge of evidence, that 
even after one full trial and verdict rendered, either party may have 
the verdict vacated and a new trial,-as matter of right, on payment 
of costs. So jealously is the right guarded, and so much better is it 
deemed both for the parties and the public, that there should be a 
right decision than a quick decision. 

Again, if I may rely upon my own experience and observation, 
the disagreement when it does happen is quite as likely to be the 
fault of the judge as of the jury. The failure of the judge to perform 
his most important duty, to explain to the jury the proper legal 
bearing of the evidence upon the issues of fact which it is their sole 
province to decide, is the most frequent cause of disagreement. It 
sends the jury in an intricate case to their consultation room without 
a proper understanding of the questions submitted to them. Some 
judges at nisi prius are lazy, and some don’t care what the verdict is 
to be, and some care too much; and the least appearance of partiality 
in the judge is apt to awaken the jealousy and resentment of some 
more or less intelligent juryman. Juries are, as a rule, extremely 
jealous of their province of deciding the facts, and anything like in- 
vasion of it by the judge very properly tends to excite their alarm. 
Perhaps I may cite an actual case in my own experience which I 
tried twice. Each time the jury disagreed, necessitating a third trial. 
Both disagreements were directly traceable to the clear manifestation of 


TRIAL BY JURY 815 


pressure or bias on the part of the judge. It was a speculative case 
for damages. The tort was plain enough, and the question was how 
much damages. On the first trial the judge charged so strongly for 
the plaintiff, and on the second trial another judge charged so strongly 
for the defendant, that in both cases the jury, instead of taking an 
average verdict, as is the only way in such cases to reach a verdict 
at all, revolted and disagreed. ~ 

This leads me to say that the vast majority of cases brought to 
trial before juries are cases where the principal, if not the only 
question to be determined by them, is the amount of unliquidated 
damages; and for the decision of such a question there can be no 
reasonable doubt that the average of the estimates of twelve sensible 
laymen is far safer, and far more likely to approximate to the just 
estimate, than the assessment of one man, however learned and in- 
structed in legal questions he may be. ‘There is something in the 
technical training and habit of mind of the judge that tends really to 
unfit him to pass alone upon such a question; and for his caprice, his 
prejudice, his error of judgment, there is no check or balance and 
no cure; and so long as the power of the judge who tries the case 
to reduce the verdict for manifest excess, or to set it aside for manifest 
insufficiency, is reasonably exercised, any practical danger of injustice 
is eliminated. 

So let me say, and again upon the same authority of personal ex- 
perience and observation, that for the determination of the vast major- 
ity of questions of fact arising upon conflict of evidence, the united 
judgment of twelve honest and intelligent laymen, properly instructed 
by a wise and impartial judge, who expresses no opinion upon the 
fact, is far safer and more likely to be right than the sole judgment 
of the same judge would be. There is nothing in the scientific and 
technical training of such a judge that gives to his judgment upon such 
questions superior virtue or value, and we cannot be too frequently 
reminded of the valuable opinion on this point, of one of our clearest 
and broadest minded judges, Mr. Justice Miller, given as the deliberate 
result of a quarter of a century’s experience in the chief court of the 
nation. 

“Tt is of the highest importance,” he says, “that in a jury trial the 
judge should clearly and decisively state the law which is his peculiar 
province, and point out to the jury with equal precision the disputed 
questions of fact arising upon the evidence, which it is the duty of 
that body to decide. Without this a jury trial is a farce.” 

“An experience of twenty-five years on the bench, and an observa- 
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tion during that time of cases which came from all the courts of 
the United States for review, as well as of cases tried before me at 
nisi prius have satisfied me, that when the principles above stated are 
faithfully applied by the Court in a jury trial, and the jury is a fair 
one; as a method of ascertaining the truth in regard to disputed 
questions of fact, a jury is in the main as valuable as an equal num- 
ber of judges would be, or any less number. And I must say that in 
my experience in the conference room of the Supreme Court of the 
United States, which consists of nine judges, I have been surprised to 
find how readily those judges came to an agreement on questions of 
law, and how often they disagreed upon questions of fact, which 
apparently were as clear as the law.” 

But the great objection to dispensing with the rule of unanimity, and 
requiring the decision of a majority or of two-thirds or three-quarters 
of the jury to control, is the certain danger of hasty and therefore 
of unjust or extravagant verdicts. It is not to be forgotten that with 
every verdict when carried into judgment property passes, or claims to 
money or property are determined. The rule so long insisted upon by 
the English and American people, that the right to the property or 
money in question shall not pass until the whole jury is satisfied, by 
the clear preponderance of evidence, that it ought to pass, is not too 
great a security by which the sacred right of property ought to be held. 
The right of property, as Mr. Webster said at Plymouth in 1820, is 
the corner stone of civil society, and its sanctity cannot be safely in- 
vaded or impaired. 

The secrets of the jury room generally leak out after they are 
discharged, and it very rarely happens that a majority, and seldom that 
two-thirds or even three-quarters, are not united on the first ballot, 
and if you make their vote decisive you will have a hasty verdict; 
while experience has often shown that intelligent discussion in the 
jury room is just as effective as it is anywhere else, and often results 
in converting the majority to the real truth. The prejudice of juries, 
so far as it affects their conduct, is always and naturally for the weak 
against the strong, for the poor against the rich, for the individual 
against the corporation, and it sometimes sways the whole to the very 
verge and even beyond the verge of injustice; and if you break down 
the barrier which lies in the rule of unanimity, and which has hereto- 
fore for ages been only the sufficient safeguard of property, you 
will be likely to cause a great deal more injustice than you will cure 
by such a change. Imagine a jury roused to even just indignation 
by the oppression, or misconduct of a rich individual or gigantic 
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corporation against an unfortunate plaintiff, and not restrained by the 
cooler sense and judgment of the three or four most conservative 
or intelligent of their number, and you can easily foresee what havoc 
they would make with the rights of property. 

It takes no prophet to foretell that the great contests in the courts 
in the coming generation are to be against and in defence of the right 
of property, and I can conceive of no more destructive and fatal 
weapon, which its adversaries could secure in advance, than the aboli- 
tion of this rule of unanimity, excluding practically the votes of the 
more conservative, the more deliberate, the more just members of the 
tribunal. , 

Coming down then to the isolated instances where juries disagree by 
the dissent of one from the decision of the eleven, whether the one be 
a crank or, as sometimes happens, the only man who is right, I submit 
that the cases of such disagreement are very rare indeed, not one per 
cent. of jury trials, and present no good reason for a change in the 
rule which, in the general, has worked well in the whole history of 
our litigation. I decline to discuss the question of bribery and corrup- 
tion in this connection, for its occurrence is so nearly infinitesimal that 
I do not believe in its existence. 

Nor do I overlook the fact that learned essayists and philosophers 
without number, who probably never sat upon a jury or participated 
in the trial of a cause, headed by Bentham, who failed as a lawyer 
and hated all form of litigation, and had a special aversion to Black- 
stone, have decried the rule of unanimity. On such a question better 
fifty years of experience than a whole cycle of theories. And I treat 
with equal indifference that constant torrent of declamation from the 
periodical and the newspaper press, which declares that the effect of 
the rule of unanimity is to create popular discontent, and to bring 
the administration of justice into contempt. I believe that the great 
mass of the people, whose rights and interests are herein chiefly in- 
volved, are satisfied with the rule as it now stands, and cannot and 
ought not to be argued out of it. 

But I do not forget that certain judges of the very highest repute, 
to whom we owe all deference and honor—Mr. Justice Miller among 
them—have declared themselves in favor of some departure from the 
ancient rule of unanimity, and that a report was once made to this 
Association by a majority of its standing Committee on Judicial Ad- 
ministration and Remedial Procedure in favor of such a change; that 
by the constitutions of three or four states which include less than 
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ten per cent. of our people, a verdict by nine of the jury has been 
directly provided for, and that by those of four or five other states, 
indirect provision in the same direction has been made, by authorizing 
the legislature, under prescribed limitations, to enact laws to the same 
effect, and that in Scotland a verdict by three-quarters of the jury has 
long been permitted. 

But it is fair, I think, to say, that the judges referred to, however 
eminent, represent but an infinitely small proportion of judicial opinion 
on the subject, that their suggestions on this point were rather obiter 
dicta, without any statement of reasons, and that they had for the 
most part been long removed in appellate tribunals from direct touch 
with nisi prius affairs; that the report of your committee referred 
to, after a very brief discussion, was consigned to an oblivion from 
which it has never emerged—that the few states which have by their 
constitutions made the direct change, adopted it under social condi- 
tions differing somewhat from those of the older states that maintain 
the old rule; that although in those states the new method is said by 
some to work well, there is no evidence that anywhere it works on the 
whole any better than the old rule—that the legislatures who have 
received constitutional permission to make such change have, as I under- 
stand, hitherto wisely refrained from making it; and that as to Scot- 
land, her whole system of judicial administration is peculiar, and that 
her course in this regard, however satisfactory to her own people, 
has never suggested to the English people or government the idea of 
following her example. } 

Upon the whole, the English people and ours maintain sound and 
wholesome views. on this important subject, which ought not to be 
disturbed, especially in these times, when the aggressive ranks of 
socialism and populism are disposed to strike at the right of property, 
the foundation of civilized society, and would naturally seek to convert 
the jury box into a weapon of offense. 

The next formidable charge against the common law trial by jury is 
to accuse it of a great share in the law’s delay. But I deny the charge 
absolutely and altogether. There is nothing in the whole realm of 
litigation so short, sharp and decisive as the ordinary jury trial. 
From the first moment when the impanelling of the jury begins, down 
to the last when the verdict is recorded, there is no pause or interrup- 
tion except such as the natural wants of those concerned, for food 
and rest and sleep require. It would not be possible to devise a mode 
of trial which in its actual operation would more absolutely preclude 
delay. As compared with the abominable system of references which 
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is the practical substitute for it, a trial by jury is like the lightning’s 
flash. These references hang on for months and generally for years; 
they wear out the life blood of the parties, and pile up an accumulated 
mass of expense for the fees of lawyers, referees and stenographers, 
fatal to the patience and endurance of clients. Why, I have one in 
my hands to-day which began in September, 1864, has survived both 
parties, all the witnesses, and a long succession of referees, and will 
still live on to be buried with the surviving counsel. 

In these days too, when in trial by the judge without a jury, written 
and printed briefs are to be submitted after the oral argument, indefinite 
delays ensue. 

No, the charge of delay against juries and jury trials is wholly with- 
out foundation. 

But there are most grievous delays, between the joining of issue of 
fact and the opportunity to try the case before a jury, and further 
grievous delays between a just and righteous verdict and the realiza- 
tion of the money or property represented by it—delays at both ends, 
for which the jury are in no wise responsible, and which are the direct 
result of vicious legal machinery, capable in a large degree of alleviation 
and cure. It is to these that I bespeak your most careful attention; 
for here, as it seems to me, this association owes a duty to the pro- 
fession and to the community from the constant performance of which 
it ought not to shrink. These codes of procedure, which have taken 
the place of a simple practice regulated by rules of court, have become 
so cumbrous and impossible, they afford and create such opportunities 
for delay, they provide for’and contemplate such countless preliminary 
motions, each a litigation in itself, that there seems no way out but to 
cut the Gordian knot and return to the ancient practice. Take our own 
New York code alone, the degenerated mother of so many illegitimate 
offspring, it has grown to a monster of more than 3,600 sections, each 
section pregnant with some procedure—and while, unhappily, in our 
City, it takes nearly two years, except in preferred cases, to reach a 
jury case for trial, every intervening week from the day of its com- 
mencement may be filled with a distinct and separate motion. Surely 
this fruitful source of delay could be and ought to be cut up by the 
roots. 5 

The long waiting for a jury case to be reached on the calendar is in 
many cases a denial of justice. If ten jury terms constantly at work, 
for instance in our City, are not enough to keep the calendar down, 
twenty ought to be assigned to sit until the docket is cleared. 

The avoidable delays subsequent to appeal, waiting for years for 
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the appeal from judgment on the jury’s verdict to be heard and dis- 
posed of, ought also to be remedied and prevented for the future. 
Of course my experience is mostly confined to the New York courts, 
but there it does now take nearly three years from verdict to final 
judgment in the Court of Appeals, making five years from commence- 
ment of suit to the recovery of one’s just dues by suit, and all this 
delay—not an hour of it chargeable to the jury—avoidable and therefore 
inexcusable. It is very clear now that we made a great mistake in 
the Constitutional Convention of 1894 in revising the judiciary article, 
in not retaining the clause which provided for the appointment of a 
“special commission when necessary for clearing off all arrears of ap- 
peals. No wonder that suitors tire and resort to settlements, arbitra- 
tions, and board committees for a prompt and speedy adjustment of 
their controversies. Such a result however brought about, is a direct 
benefit, for litigation is a positive evil. But for the thousands upon 
thousands, the vast majority of suitors in every community who remain 
and claim their rights in the courts, these intolerable grievances by 
delay ought to be remedied, so that the administration of justice may 
not be brought into contempt, and this unjust and wholly undeserved 
stigma, falsely imputed to trial by jury, be forever removed. 

There is one other serious evil after verdict which the common 
sense and sound judgment of our judicial brethren might and should 
reduce, if they cannot altogether remove it without new legislation. 
I mean the granting of new trials for trivial and unsubstantial errors, 
in the charge of the trial judge, or in the admission or rejection of 
evidence. Where, for such errors which do not go to the root of the 
action or defence, a new trial is granted, I think that your universal 
experience will testify that a second jury, in at least twenty-nine cases 
out of thirty, finds the same verdict over again ;—making the whole 
procedure between the two verdicts a total loss of time, expense and 
labor. And so, as the judges should exercise a liberal discretion in 
reducing excessive verdicts in cases of unliquidated damages, they 
should exercise a like discretion in other cases, and never grant a new’ 
trial, even for manifest errors, where it is clear that no positive harm 
has resulted and substantial justice been done. Review by appeal is 
only designed for parties really aggrieved, and in jurisdictions where 
full power to this extent does not already rest in the courts, it ought 
to be provided. Juries are naturally jealous of any interference by 
the Courts with their exclusive domain, and their will must finally 
prevail upon the facts. In the celebrated case of Shaw v. Boston & 
Worcester R. R. Co. [8 Gray, 45], the Supreme Court of Massachusetts 
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set aside the first verdict of $10,000 for error. The second jury gave 
$18,000 and the Court set it aside on the same ground again. The 
third jury gave $22,500, and then the court denied the motion to set it 
aside as excessive, but gave up the unequal contest and let it stand. ° 

The only other important defect attributed to the trial by jury as 
conducted from time immemorial, is the too prevalent notion that it 
permits to the trial judge too great a power in conducting the trial 
and guiding the deliberations of the jury. And so jealous have the 
people in some of the states become of such imputed interference of 
the judges with the functions of the jury, that in several states, instead 
of taking measures to improve their breed of judges, statutory con- 
trivances have been devised to curtail and impair what seems to me 
to be the necessary function of the court, as an inherent part of the 
tribunal, without which its duties cannot be well and properly per- 
formed, whereby frequent failure of justice must eventually result. 
As an illustration of these devices the New York Legislature at its 
last session was asked to pass a bill, said to be a literal copy of recent 
enactments of other States providing not only that the judge in charging 
the jury shall only instruct them as to the law of the case, but also 
that no judge shall instruct the jury in any case unless such instructions 
are reduced to writing, and that a charge once made shall not be 
modified; and various other similar devices for shortening the arm of 
the court in jury trials have been proposed and occasionally enacted. 

I can conceive of nothing better adapted than all such devices for 
mutilating and emasculating trial by jury, marring its symmetry, and 
destroying its utility as the best means of ascertaining the truth of the 
facts for judgment. That they are an unconstitutional invasion of the 
rights of the court and the people, in a state whose constitution like 
that of New York provides that trial by jury, in all cases in which it 
has been heretofore used, shall remain inviolate forever, may be claimed 
with great. force and probable success. ‘They seem to be clear and 
palpable encroachments by the legislature upon the judiciary department, 
as was well explained by Mr. Justice Brown in the admirable paper read 
by him before this Association in 1889, and by Mr. Justice Field in the 
judicial opinion which he cited. But aside from that, my objection 
is that they tend to disable and impair the jury itself, so far as they 
tend to deprive it of the rightful and necessary aid and assistance of 
the court. If the first provision merely means that the court shall 
not attempt to thrust upon the jury its opinion on the questions of 
fact, it-was wholly unnecessary—it always was the law—and no self- 
respecting judge ever would or did interfere with that exclusive province 
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of the jury. But as I understand, as generally construed and applied 
in states where they have been enacted, these provisions operate to limit 
the court to the submission in writing to the jury of bald propositions of 
law on legal questions in the case, without any comments or advice 
upon the relevancy, or application, or relative force of the testimony on 
the issues of fact which they are to decide. 

The proper functions of the judge in a jury trial were never better 
expressed than by Lord Bacon in his charge to Mr. Justice Hutton in 
handing him his commission to the Court of Common Pleas, “That you 
be a light to jurors to open their eyes and not a guide to lead them’ 
by their noses.” And when those great judges to whom I have already 
referred as models in the conduct of jury cases, to whom we look for 
example as young painters look to the old masters, Chief Justice 
Shaw and Chief Justice Oakley, charged the jury, having kept in their 
hands all the threads of the evidence from beginning to’end, whether 
the trial lasted a day, or a week, or a month, they stated clearly to 
the jury what the distinct questions of fact were upon which they 
were to pass. They then proceeded to go over the testimony and point 
out its application to those issues, and to instruct them by what rule 
and standard they were to measure the relative weight and credibility 
of conflicting pieces of testimony, in applying them to the questions 
to be decided by them. And the result was that when the judge’s 
charge was finished, the jury understood the case as they had never 
realized it till then, they understood what questions they had to decide, 
and what material they had for making up their decision. How they 
should decide those questions was their own business, and those great 
judges never presumed to suggest or interfere; and there is no doubt 
that that was jury trial, according to the uniform course of the common 
law both in England and America. 

But you will say that all our judges are not Shaws or Oakleys. 
Neither were they in those days. Those were the great models. The 
others differed in degree rather than in kind, and so they do now. 
But if your judges don’t suit you, get better ones. Don’t remove the 
ancient land marks of the constitution and law, and turn trial by jury 
into a farce. There is no doubt that jurymen require such aid and 
assistance to enable them to perform their proper duty, and that what- 
ever tends to deprive them of it, in whole or in part, to that extent 
weakens their capacity and impairs their usefulness. 

It is impossible for twelve jurymen, laymen of average or even of 
superior intelligence, unaccustomed to the application of evidence to 
issues, called from their several vocations for the service of the court, 
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however patient and attentive they may be, without aid from the court 
to carry along all the evidence as it falls from the lips of witnesses 
for a week or a month, to apply each piece of testimony to the issues, 
and pack it away in their minds as they go along, to measure the 
results of cross examination upon the direct testimony, to weigh the 
evidence of the one side against that of the other. They are necessarily 
intent for the moment upon each word of testimony as it drops from 
the lips of the witnesses. In a long trial the general effect of the 
evidence upon their minds is vague and indefinite, their memory of 
details far from clear, the conflicting arguments of counsel confusing, 
and they naturally look to the judge to be the light, as Lord Bacon 
says, to open their eyes to see their way through the labyrinth, and find 
the clews that shall conduct them to the truth. 

Take the Tichborne cases—the civil and the criminal trials both— 
those master-pieces of trial by jury, those colossal specimens of ad- 
judication, full of great masses of conflicting evidence,—the lost baron- 
et’s own mother had actually recognized the claimant as her son,—the 
civil trial lasting 103 days and the criminal 188 days, where Counsel 
at the Bar summed up for weeks, and Lord Chief Justice Cockburn 
charged the Jury for 18 days, recalling to their minds the whole 
evidence on both sides, and instructing them how to apply it to the 
issues, with the result that the Jury, to whom the whole case, without 
that marvelous charge, would have been a perfect maze, were led 
to the light and the truth. What a farce, what an insult to judicial 
genius, what a reproach to law, what a hindrance to truth and justice, 
if Parliament had said to the jury at the close of the evidence and 
the summing up of counsel: You can have no aid from the Court; 
all it can do is to hand you written statements of propositions of 
law, upon which you will retire and decide the case the best way you 
can. 

No, for common assault and battery cases these new devices may not 
stand in the way of Justice, but when great and complicated cases 
arise—as they are likely to arise any day, when men’s passions are 
excited—-when long and complicated trials ensue, on which great in- 
terests depend, they are intolerable stumbling blocks. 

But you will justly ask, is there no defect, no drawback, no decadence 
in this much boasted trial by Jury? and is there no improvement, no 
remedy which you can suggest as the result of forty years’ experience, 
as a participant in this mode of trial? and you will very properly 
expect from me an answer to these questions. 

Well, I do admit the existence in some degree of the very faults 
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which I have been considering, but the result of my experience and 
_ observation has been, that in the general estimate their extent is grossly 
exaggerated, and if you have followed me thus far and read between 
the lines of my address, you have seen that I have no faith in the 
legislative remedies which have been experimentally applied, because 
they tend generally to impair the integrity, the efficiency, and the utility 
of this great and time-honored tribunal, and because they do not propose 
—there has never yet been proposed—any adequate substitute to take 
its place. 

But if you would have jury trial as it has been and ought still to 
be, if you would make it still worthy of the high encomiums which 
have been pronounced upon it by great jurists and great lawyers since 
1688, and worthy of the confidence which it still enjoys with the great 
mass of the people, for whose security and safety all courts exist; 
if you would transmit it to posterity as a heritage from the past 
improved and not impaired by your keeping; there is an obvious and 
an open way. If you would have trial by jury as it has been ex- 
hibited in those wholesome and impressive instances to which I have 
referred, you must lend your aid to make the component parts of the 
tribunal what they can be and should be, and to furnish better jurors, 
better judges and better advocates to conduct the proceeding. 

That the general grade of jurors especially in our large cities can be 
raised to the ideal standard there can be no doubt, and generally the 
existing statutes are ample. It is neglect and abuse in executing and 
administering them, neglect and abuse for which I think the commis- 
sioners, the courts and the bar are largely responsible, that brings into 
the jury box too often too much of the refuse of our city directories, 
too much of ignorance and incapacity, and allows the men of business, 
of property and of character to escape the arduous and responsible 
duty. What lawyer practising at the bar, what Bar Association in any 
state, has ever taken any pains to see to it, that the power of selection 
entrusted to official hands is so exercised as to bring fit men to this 
important service? Have our judges taken due care in exercising the 
power entrusted to them to compel the reluctant to serve? ‘Take for 
instance the city of New York with its six or seven hundred thousand 
voters, and its annual need of ten or twenty thousand jurors, a list to be 
selected by a commissioner appointed for the purpose. Will anybody 
pretend to say that if the duty of selection is properly performed, a 
body of men amply qualified can not be had for the service of the 
state, and ignorance, incapacity and low character in all respects ex- 
cluded from the first approach to the jury box? Let me give you an 
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illustration which shows what the faithful discharge of the duty of 
selection will accomplish. In the Circuit Court of the United States | 
for the Southern District of New York, petit jurors are selected by 
the clerk and a designated commissioner under the supervision of 
judges who take pride in securing competent jurors. Instead of 
selecting from the vast list of voters men who are not known, as 
seems to be the too common method, they select only those who are 
known for character, for intelligence, for merit and fitness, and the 
result is that a panel of twelve for the trial of any case can always be 
had representing the general intelligence of the community and even 
better, and entirely worthy of the palmiest days of jury trials. And 
competent men, having been thus selected, must be compelled to serve. 
Too great exemptions are allowed, too paltry excuses accepted, and the 
very men who by their weight and character would leaven the whole 
lump escape altogether. 

Jury duty is a great political and public service, as much so as 
voting or military service, or the payment of taxes, and no fit men 
ought to be allowed to escape from the liability to perform it. I know 
how irksome it is—I know how thankless it too often appears to be, 
but if our political institutions are worth saving, if this cardinal feature 
of free and popular government is to be preserved and transmitted 
entire, this peculiar form of public service must be performed by 
citizens fit for the duty; voluntarily if they will—but by force of 
compulsion if need be—and it is very largely in the hands of the 
Bar and of the courts to see to it that this is done. But we mustn’t . 
wait till our case is called, and a battalion of incompetents lined up 
for our choice. If we strike at the fountain and insist upon the proper 
selection of the lists by the constituted authorities, we shall clear the 
whole stream from pollution, and any legislation necessary to that 
end we ought to devise. 

And then I insist that the judge who presides in the Court is the 
keystone of the arch in the jury trial, that he must be permitted to have 
control of the proceedings from beginning to end, and be indeed a 
clear light to open the eyes of the jurors. The selection of judges 
lies largely in the hands of the bar, whose members generally compose 
by a large majority the judiciary nominating conventions of both parties. 
All that can be done—all that ought to be done in each instance is to 
select with sole regard to merit and fitness, the best man that can be 
had for the judicial seat. I will not insist without regard to party— 
although I think so—but without regard to the dictation of any party 
machine or of any party despot. You may be republicans or you may 
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be democrats, but you are lawyers and citizens first, and you owe 
this duty at least to your profession and your country. By common 
consent, the American people, in all but four of the states, have long 
ago abandoned an appointed judiciary, as inconsistent with their theory 
of republican institutions, and have insisted upon the election by the 
people of every judicial officer—but under the system of boss rule, 
the only part the people are permitted to take in the selection of judges 
is simply to choose between two candidates, each selected by an irre- 
sponsible despot, who generally makes his choice for personal or party 
allegiance, with just as much and just as little regard to merit and 
fitness as his own partisan necessities require or dictate. How long 
will the bar submit to be the instruments of such a power? 

There is one other abuse against which we can at least utter an 
indignant protest. I mean the toleration of judicial candidates who are 
willing or permitted to pay for their nomination or to pay their party 
for their election. No matter what their personal or professional 
qualifications in other respects may be, such a means of reaching the 
office cannot but degrade the Bench. Imagine John Marshall, or James 
Kent, or John Jay contributing ten thousand dollars or any other sum 
to his party, as a condition precedent to taking office, could it have been 
said of either of them that the judicial ermine touched nothing less 
spotless than itself when it fell upon his shoulders? 

And finally the advocates, the third great factor and component of 
the trial by Jury. They at least are in your hands, and they must 
rise or fall to the standard which you fix. They are not a class set 
apart, like the English Barristers, by special training and office for the 
work of the court room, but are necessarily eliminated by accident, by 
ambition, by personal faculties, for this peculiar service. In the long 
run the doctrine of selection operates. It is necessarily the survival of 
the fittest that groups them by themselves, but the fountain cannot rise 
higher than its source, and their courage, their honesty, their training 
and fitness will always be measured by the standard which the Bar at 
large exemplifies, imposes and demands. 

Give us then competent jurors, able judges and honest, fearless and 
learned advocates, and trial by Jury, which I am sure the people of 
America are determined to maintain, will still be the best safeguard of 
their lives, their liberties and their property. 

This Association necessarily looks to the future for the results of 
its annual conferences, and its earnest work. Our individual labors 
are nearly finished, but we can do much to clear the field for our 
sons, for the youth who as we hope will follow in our footsteps. The 
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best hopes of our noble profession have always been, as they always 
will be, in its youngest ranks, and this was never so true as at this 
very moment. The standard of legal education has never before been 
advanced to its present height. The young men who come annually 
from the Law Schools to recruit our ranks, are better equipped and 
qualified—far more so than we ever were—to enter upon the arduous 
and responsible duties that await them. Let us preserve and restore and 
transmit to them in all its wonted vigor this ancient and noble tribunal ; 
—to arouse their ambition, to stimulate their ardor, to stir their elo- 
quence, to seal their devotion, and if in turn they prove true to the 
dreams of their youth—which are always of lofty aims and high ideals— 
our jurisprudence will indeed have been advanced. 
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SER WALTER SCO, 


ADDRESS BEFORE THE EDINBURGH SIR WALTER ScotT CLuB, 
NoveMBeErR 11, 1899 


Mr. President and Gentlemen: I thank you most warmly for this 
cordial greeting, but I take all the credit of it for my country and 
not for myself. Truly your country and mine are connected by 
bonds of sympathy which were never stronger and closer than at this 
very hour. When Dandie Dinmont had listened to the reading of Mrs. 
Margaret Bertram’s will, he threw himself back and gave utterance 
to that great saying: “Blood is thicker than water.” Little did he 
dream that he was giving to two great nations a watchword for the 
exchange of love and greetings eighty years afterwards. 

I can assure you that Lord Salisbury, in his generous and cordial 
words last night at the Lord Mayor’s banquet, will meet with a quick 
and hearty response on the other side of the Atlantic. Our great poet 
has said that “peace hath her victories not less renowned than war,” 
and this ironclad friendship that now prevails between these two 
kindred nations is her last and greatest victory. It means peace not 
merely between your country and mine, but among all the great 
nations of the earth, and it tends, by advancing civilization, to promote 
the prosperity and welfare not of the Anglo-Saxon race alone, but of 
the whole human race. 

Now, it must be said that Americans and Scotchmen in particular 
have a great deal incommon. Even in those lighter personal characteris- 
tics which sometimes amuse our common critics, they are very much 
alike. Our national habit, for I confess it is a fixed habit, of making 
ourselves at home wherever we go, must have been inherited from some 
remote Scottish progenitor, for I assure you that your people come 
over and settle down upon us and make the very fat of our land 
their own. They celebrate the birthday of your patron saint in 
America with far more gusto than you have ever done at home. No 
doubt about that. And on the thirtieth of November, they convert 
our great land, from the Atlantic to the Pacific into another land of 
cakes. 

I have known more than one of these invaders who, landing on our 
shores in youth with nothing but sound minds and brave hearts in 
stalwart bodies, have returned in mature age to become the owners of 
lordly castles and broad domains of which princes and dukes might 
well be proud. 
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There is another habit of ours which I do not admit, but which 
malicious critics ascribe to us,—of being very eager in the pursuit of the 
almighty dollar. Well, I have been studying the Scottish character 
somewhat since my arrival, and I am bold enough to ask the question 
whether that is not, after all, a feeble and respectful imitation of 
your keen and constant pursuit of the five times more almighty pound. 

Although those are circumstances in which we are alike, there is 
one ruling trait more striking than either of these, and that is that 
innate modesty—that overwhelming modesty and distrust of ourselves, 
which is truly the common characteristic of both peoples, and which 
always puts us in a pious frame of mind and leads us to unite in 
uttering that well worn prayer: “Lord, help us to have a good conceit 
of ourselves.” 

But, seriously, in those essential and vital qualities that go to make 
up the national character, we are also alike; and we may boast and be 
proud of our mutual resemblance. I mean in that inborn love of 
independence; that claim for the individual to all the liberty and all 
the scope which is consistent with the general welfare; in the pure 
spirit of the highest and noblest democracy at home in these islands 
as well as in the United States, and in that spirit by which we measure 
men more by their worth than by their birth. 


“The rank is but the guinea’s stamp, 
The man’s the gowd for a’ that.” 


And then we agree also in that love of national liberty; of freedom 
bred in the bones of every nation that has struggled for and achieved 
it. They all, you all, we all, worship the champions that have helped 
us win it even for centuries after they are turned to dust, and if 
liberty ever should be in danger on either continent, we should invoke 
their venerated names and spirits. 


“Oh, once again to freedom’s cause return 
The patriot Tell, the Bruce of Bannockburn, 

O’er the broad ocean let the summons run 
And wake to life the sword of Washington.” 


We acknowledge with gratitude the service which Scotchmen have 
rendered to us in every period of our national history. They helped 
us found more than one of our infant colonies; they helped us to win 
our independence; and in your ancient cemetery, the monument erected 
to our great patriot, Lincoln, (the first erected to him on this side of 
the water) recalls the valor of Scottish soldiers who helped us to 
maintain our political independence; to strike the shackles from the 
limbs of four millions of slaves, and to prove, in the words of our 
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martyr President, that “government of the people, by the people and for 
the people shall not perish from the earth.” 

I have been told to-night to propose the theme of literature, but that 
entire sentiment at this place and in this presence centres upon the 
name and personality of one man. All the other fixed stars in the 
spacious firmament of Scottish literature must pale a little to-night 
before the light of this central luminary. 

To an American visiting, for the first time, Scotland and your 
romantic, your picturesque, your beautiful city of Edinburgh, every- 
thing around him speaks of Scott. Go where you will, turn in which- 
ever direction, his name seems to sanctify and hallow everything. I 
have read in your last annual report, and to my intense amazement, 
that it requires the efforts of the Society to induce the schoolboys 
of Edinburgh to read Walter Scott’s works. I.can hardly believe it. 
No, I will not believe it. Why, in America he finds hundreds of 
thousands of readers every year. The press teems with new editions, 
and every educated man is supposed to be, and is really, familiar with 
his leading poems and romances. When we come here we do not come 
as strangers. He has made us feel at home, more at home in Edin- 
burgh than in any other city of Europe. There is not any other 
city, not even Rome itself, that has become so familiar to Americans 
who have never seen it, than this beautiful city of yours, and all 
thanks to the marvellous descriptions of this your beloved poet and 
novelist. 

So, when we come here, we come, as it were, as pilgrims to visit 
shrines that he has made familiar in story; to the haunts and homes 
of his heroes and heroines; to Arthur’s Seat and Holyrood; to his 
own professional and personal places; to Abbotsford, the sad memorial 
of his tragic struggle, and Dryburgh Abbey, where his sacred dust 
reposes, while his spirit still walks abroad among all English speaking 
peoples, to fill them with love of Scotland, its history, its scenery and 
its people. 

Carlyle has said, after nobly describing Scott as the pride of all 
Scotsmen, giving him credit for an open soul—a wide, far reaching 
soul—that carried him out in absolute sympathy with all human things 
and people; after giving him credit for that wonderful and innate 
love of the beauty of nature and the power of describing it, and his 
infinite sympathy with man as well as with nature, he has, in one of his 
most acrid utterances, said that if literature has no other task than 
pleasantly to amuse indolent, languid men, why here in Scott was the 
perfection of literature. Well, now for one, I must confess that 
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every now and then, I am one of those indolent, languid. men, and as I 
look along these tables, if I rightly study your characters and moods, 
I suspect that this is a great group of those indolent, languid men, who 
believe that it is not the only task, but that it is one of the most walusble 
tasks of literature to amuse and to entertain mankind. 

I have often thought that I would rather have been the author of 
one such book as Waverley, or Kenilworth, or Henry Esmond, or 
Romola, than to achieve any other kind of personal, professional or 
public fame. The good that these books do us, the rest they give us, 
the enjoyment they yield us among the hundreds of millions who read 
the language in which they are written, is absolutely infinite, and the 
fame that the author of such a book wins rivals, if it does not outshine, 
all other kinds of fame. 

Look at it now! Waverley was written in 1814, a memorable event 
in the history of British literature; the battle of Waterloo was fought 
in the next year, one of the great critical battles of all human history. 
Fighty-five years have gone by since than, and which name is now 
dearer to mankind? Which one now enjoys the wider and the better 
fame, Wellington or Walter Scott? I shall not answer that question. 
I leave every man to answer it for himself. 

So much has been said about Walter Scott to-night that I will not 
tell you all I wish to say about him. I would like to recall just four 
points of his character, which are the dearest to me in it all—his 
humanity, his cleanliness, his heroic industry and his patriotism. 

His humanity! He was the most humane of men, with the sunniest 
of souls in the soundest of bodies, and with a cheerful and happy 
temperament which is always worth millions to its possessor. What 
would not Carlyle have given for a share of it? He loved God and he 
loved man, and what more can you say? His heart went out to all 
his fellow men and theirs in turn came back to him. Everybody loved 
him. Even the dumb animals fawned at his feet, and it was this in- 
tense, everloving and glowing humanity that was in his heart that made 
him as he was in his day and generation, the most popular man in 
all the world. 

Well, this humanity was godliness, and it is the old proverb that 
“cleanliness is next to godliness.”” Now, to have written so much, to 
have found so many millions of readers, to have found his way in every 
family, in every land that reads at all, and yet not one word in the whole, 
not one word that he, dying, would wish to erase, not one false sug- 
gestion, not one double meaning, not a single thought or suggestion that 
could bring a blush to the cheek of the most innocent and delicate 
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reader. This ought not to be high praise, but it is high praise when you 
recall some modern novels, not French only, but some English, which 
have brought fame and profit to their authors, which find their way into 
every family upon the plea that everybody reads them, catering to the 
morbid passion for mental and nervous stimulus, and which present 
to the minds of our young people scenes and incidents which men and 
women of the world cannot read without a shudder. 

I am happy to believe that there is a reaction from the modern 
poison; that there is a return to a better state of feeling. Lead the 
minds of our young people back to the more wholesome diet, such 
as Scott and Thackeray and Dickens and George Eliot provide, and I 
recognize, in the work of this Society, a step in that direction. It is 
not in vain that you have taken up such a work as that. Literature 
ought not to contain such poison as I have referred to, and, thanks 
to such men as Scott, Thackeray and Dickens, and such women as 
George Eliot, there is ample reading without any resort to that. 

And then his heroic industry. Shall I say one word about that? 
Scotchmen and Americans have been brought up for so many genera- 
tions upon the gospel of hard work that mere industry is not such a 
venerable virtue, but in him it indicated that high reserve, that indomi- 
table purpose, which has hardly been manifested in such force by any 
other man in all my reading. When adversity overwhelmed him, 
when great schemes that he had built up with so much ambition came 
toppling about his head, he never wavered. He lost not one jot of 
heart or life. He held his head erect and worked on, until his tireless 
pen dropped from his dying hand. Every hour was full of life and 
aspiration to the end, and he personified in his own action, in his own 
fashion, his own favorite maxim: 


“One crowded hour of glorious life 
Is worth an age without a name.” 


And then his patriotism, noblest and proudest of his gifts. He loved 
his country with an intensity exceeding that of woman. He never tired 
of describing the glorious virtues of Scottish heroes, the beauties of 
Scottish landscape, and all that went to make the land of his birth 
heroic and beautiful. And so he drew the eyes and hearts of all men 
hither to admire and to love. His biographer says that upon the 
publication of the Lady of the Lake, swarms of English tourists came 
flocking over the borders the next summer, to visit the places which 
his magic pen had described. 

But that was not all. This patriotic fervor, this irresistible charm 
which mark all his writings, goes a great deal deeper and further than 
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that. It inspires the hearts of his young countrymen to imitate the 
heroic deeds of their ancestors whom he so fondly loved to describe. 
Wherever the Scottish soldier goes, wherever you find him in the 
hour of trial, in the trenches, in the hospital, or in the camp, you find in 
many a knapsack stray copies of Marmion, Rob Roy, or other of his 
charming works, for the solace and entertainment and inspiration of 
the soldier who has gone forth to battle. If you hear, as you will 
hear, of young soldiers of Scotland doing great deeds and dying heroes’ 
deaths, I am sure you will give some of the credit to this great wizard 
of the North, who has inspired them with his own patriotic fervor. 

Scott stands midway between. Burns and Carlyle in your literature. 
How fortunate the country, the little country, that has produced, in a 
single century, three such wonders as these. Where will you find the 
like? Search through history, ancient and modern—where will you 
find three such wonderful boasts of literature as Burns, Scott and 
Carlyle? ‘The emerald, the ruby and the diamond, the three great 
jewels in Scotland’s crown. And in their name I give you the toast 
of Literature, and I am proud and happy to couple with it the name 
of one who has done, I think, as much as any other living man to 
keep the well of English pure and undefiled. I give you the toast of 
Literature and Mr. Andrew Lang. 

CHOATE—53 
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ABRAHAM LINCOLN 


ADDRESS DELIVERED BEFORE THE EDINBURGH PHILOSOPHICAL INSTI- 
TUTION, NovEMBER 13, 1900 


When you asked me to deliver the Inaugural Address on this occa- 
sion, I recognized that I owed this compliment to the fact that I was 
the official representative of America—and in selecting a subject I 
ventured to think that I might interest you for an hour in a brief study 
in popular Government, as illustrated by the life of the most American 
of all Americans. I therefore offer no apology for asking your atten- 
tion to Abraham Lincoln—to his unique character and the part he bore 
in two important achievements of modern history: the preservation 
of the integrity of the American Union and the Emancipation of the 
colored race. 

During his brief term of power, he was probably the object of more 
abuse, vilification and ridicule than any other man in the world; but 
when he fell by the hand of an assassin, at the very moment of his 
stupendous victory, all the nations of the earth vied with one another 
in paying homage to his character; and the thirty-five years that have 
since elapsed have established his place in history as one of the great 
benefactors not of his own country alone, but of the human race. 

One of many noble utterances upon the occasion of his death was 
that in which “Punch” made its magnanimous recantation of the spirit 
with which it had pursued him: 


“Beside this corpse that bears for winding sheet 
The stars and stripes he lived to rear anew, 
Between the mourners at his head and feet 
Say, scurrile jester, is there room for you? 
* * * * * * * * * 


Yes, he had lived to shame me from my sneer 
To lame my pencil, and confute my pen— 

To make me own this hind—of princes peer, 
This rail-splitter—a true born king of men.” 


Fiction can furnish no match for the romance of his life, and biogra- 
phy will be searched in vain for such startling vicissitudes of fortune, 
so great power and glory won out of such humble beginnings and ad- 
verse circumstances. 

Doubtless, you are all familiar with the salient points of his extraor- 
dinary career. In the zenith of his fame he was the wise, patient, cour- 
ageous, successful ruler of men; exercising more power than any mon- 
arch of his time, not for himself, but for the good of the people who 
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had placed it in his hands; commander-in-chief of a vast military pow- 
er, which waged with ultimate success the greatest war of the century; 
the triumphant champion of popular Government, the deliverer of four 
millions of his fellow men from bondage; honored by mankind as 
Statesman, President and Liberator. 

Let us glance now at the first half of the brief life, of which this was 
the glorious and happy consummation. Nothing could be more squalid 
and miserable than the home in which Abraham Lincoln was born—a 
one-roomed cabin without floor or window in what was then the wil- 
derness of Kentucky, in the heart of that frontier life which swiftly 
moved westward from the Alleghanies to the Mississippi, always in ad- 
vance of schools and churches, of books and money, of railroads and 
newspapers, of all things which are generally regarded as the comforts 
and even necessaries of life. His father, ignorant, needy and thrift- 
less, content if he could keep soul and body together for himself and 
his family, was ever seeking, without success, to better his unhappy 
condition by moving on from one such scene of dreary desolation to 
another. The rude society which surrounded them was not much bet- 
ter. The struggle for existence was hard, and absorbed all their ener- 
gies. ‘They were fighting the forest, the wild beast and the retreating 
savage. From the time when he could barely handle tools until he at- 
tained his majority, Lincoln’s life was that of a simple farm laborer, 
poorly clad, housed and fed, at work either on his father’s wretched 
farm, or hired out to neighboring farmers. But in spite, or perhaps 
by means, of this rude environment, he grew to be a stalwart giant, 
reaching six feet four at nineteen, and fabulous stories are told of his 
feats of strength. With the growth of this mighty frame began that 
strange education which in his ripening years was to qualify him for 
the great destiny that awaited him, and the development of those mental 
faculties and moral endowments, which, by the time he reached middle 
life, were to make him the sagacious, patient, and triumphant leader of 
a great nation in the crisis of its fate. His whole schooling, obtained 
during such odd times as could be spared from grinding labor, did not 
amount in all tg as much as one year, and the quality of the teaching 
was of the lowest possible grade, including only the elements of read- 
ing, writing and ciphering. But out of these simple elements, when 
rightly used by the right man, education is achieved; and Lincoln knew 
how to use them. As so often happens, he seemed to take warning 
from his father’s unfortunate example. Untiring industry, an insatia- 
ble thirst for knowledge, and an ever-growing desire to rise above his 
surroundings, were early manifestations of his character. 
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Books were almost unknown in that community, but the Bible was 
in every house, and somehow or other Pilgrim’s Progress, A2sop’s Fa- 
bles, a History of the United States, and a Life of Washington fell 
into his hands. He trudged on foot many miles through the wilderness 
to borrow an English Grammar, and is said to have devoured greedily 
the contents of the Statutes of Indiana that fell in his way. These few 
volumes he read and re-read—and his power of assimilation was great. 
To be shut in with a few books and to master them thoroughly some- 
times does more for the development of mind and character, than free- 
dom to range at large, in a cursory and indiscriminate way, through - 
wide domains of literature. This youth’s mind, at any rate, was thor- 
oughly saturated with Biblical knowledge and Biblical language, which, 
in after life, he used with great readiness and effect. But it was the 
constant use of the little knowledge which he had that developed and 
exercised his mental powers. After the hard day’s work was done, 
while others slept, he toiled on, always reading or writing. From an 
early age he did his own thinking and made up his own mind—invalua- 
ble traits in the future President. Paper was such a scarce commodity 
that, by the evening firelight, he would write and cipher on the back of 
a wooden shovel, and then shave it off to make room for more. By- 
and-by, as he approached manhood, he began speaking in the rude 
gatherings of the neighborhood, and so laid the foundation of that art 
of persuading his fellow men, which was one rich result of his ‘educa- 
tion, and one great secret of his subsequent success. 

Accustomed as we are in these days of steam and telegraphs to have 
every intelligent boy survey the whole world each morning before break- 
fast, and inform himself as to what is going on in every nation, it is 
hardly possible to conceive how benighted and isolated was the condi- 
tion of the community at Pigeon Creek in Indiana, of which the family 
of Lincoln’s father formed a part, or how eagerly an ambitious and 
high-spirited boy, such as he, must have yearned to escape. ‘The first 
glimpse that he ever got of any world beyond the narrow confines of 
his home was in 1828, at the age of nineteen, when a neighbor employed 
him to accompany his son down the river to New Orleans to dispose 
of a flat boat of produce—a commission which he discharged with 
great success. 

Shortly after his return from this first excursion into the outer world, 
his father, tired of failure in Indiana, packed his family and all his 
worldly goods into a single wagon drawn by two yoke of oxen, and 
after a fourteen days’ tramp through the wilderness, pitched his camp 
once more in Illinois. Here Abraham, having come of age and being 
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now his own master, rendered the last service of his minority by plough- 
ing the fifteen acre lot and splitting from the tall walnut trees of the 
primeval forest enough rails to surround the little clearing with a 
fence. Such was the meagre outfit of this coming leader of men, at 
the age when the future British Prime Minister or Statesman emerges 
from the University as a double first or senior wrangler, with every 
advantage that high training and broad culture and association with the 
wisest and the best of men and women can give, and enters upon some 
form of public service on the road to usefulness and honor, the Uni- 
versity course being only the first stage of the public training. So Lin- 
coln, at twenty-one, had just begun his preparation for the public life to 
which he soon began to aspire. For some years yet he must continue 
to earn his daily bread by the sweat of his brow, having absolutely no 
means, no home, no friend to consult. More farm work as a hired 
hand, a clerkship in a village store, the running of a mill, another trip 
to New Orleans on a flat boat of his own contriving, a pilot’s berth on 
the river: these were the means by which he subsisted until, in the 
summer of 1832, when he was twenty-three years of age, an event oc- 
curred which gave him public recognition. 

Tie Black Hawk War broke out, and the Governor of Illinois call- 
ing for volunteers to repel the band of savages whose leader bore that 
name, Lincoln enlisted and was elected captain by his comrades, among 
whom he had already established his stipremacy by signal feats of 
strength and more than one successful single combat. During the brief 
hostilities he was engaged in no battle and won no military glory, but 
his local leadership was established. ‘The same year he offered him- 
self as a candidate for the Legislature of Illinois, but failed at the 
polls. Yet his vast popularity with those who knew him was manifest. 
The District consisted of several counties, but the unanimous vote of 
the people of his own county was for Lincoln. Another unsuccessful 
attempt at store-keeping was followed by better luck at surveying, un- 
til his horse and instruments were levied upon under execution for the 
debts of his business adventure. 

I have been thus detailed in sketching his early years because upon 
these strange foundations the structure of his great fame and serv- 
ice was built. In the place of a school and university training fortune 
substituted these trials, hardships and struggles as a preparation for 
the great work which he had to do. It turned out to be exactly what 
the emergency required. Ten years instead of the public school and the 
University certainly never could have fitted this man for the unique 
work which was to be thrown upon him. Some other Moses would 
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have had to lead us to our Jordan, to the sight of our promised land of 
liberty. 

At the age of twenty-five he became a member of the, Legislature of 
Illizois, and so continued for eight years, and, in the meantime, quali- 
fied himself by reading such law books as he could borrow at random— 
for he was too poor to buy any—to be called to the Bar. For his sec- 
ond quarter of a century—during which a single term in Congress in- 
troduced him into the arena of national questions—he gave himself up 
to law and politics. In spite of his soaring ambition, his two years in 
Congress gave him no premonition of the great destiny that awaited 
him, and at its close, in 1849, we find him an unsuccessful applicant 
to the President for appointment as Commissioner of the General 
Land Office—a purely administrative Bureau; a fortunate escape for 
himself and for his country. Year by year his knowledge and power, 
his experience and reputation extended, and his mental faculties 
seemed to grow by what they fed on. His power of persuasion, which 
had always been marked, was developed to an extraordinary de- 
gree, now that he became engaged in congenial questions and sub- 
jects. Little by little he rose to prominence at the Bar, and became 
the most effective public speaker in the West. Not that he possessed 
any of the graces of the orator; but his logic was invincible, and his 
clearness and force of statement impressed upon his hearers the con- 
victions of his honest mind, while his broad sympathies and sparkling 
and genial humor made him a universal favorite as far and as fast as 
his acquaintance extended. , 

These twenty years that elapsed from the time of his establishment 
as a lawyer and legislator in Springfield, the new capital of Illinois, 
furnished a fitting theatre for the development and display of his great 
faculties, and, with his new and enlarged opportunities, he obviously 
grew in mental stature in this second period of his career, as if to com- 
pensate for the absolute lack of advantages under which he had suf- 
fered in youth. As his powers enlarged, his reputation extended, for 
he was always before the people, felt a warm sympathy ‘with all that 
concerned them, took a zealous part in the discussion of every public 
question, and made his personal influence ever more widely and 
deeply felt. 

My brethren of the legal profession will naturally ask me, how could 
this rough backwoodsman, whose youth had been spent in the forest 
or on the farm and the flat boat, without culture or training, education 
or study, by the random reading, on the wing, of a few miscellaneous 
law books, become a learned and accomplished lawyer? Well, he never 
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did. He never would have earned his salt as a Writer for the Signet, 
nor have won a place as advocate in the Court of Session, where the 
technique of the profession has reached its highest perfection, and 
centuries of learning and precedent are involved in the equipment of a. 
lawyer. Dr. Holmes, when asked by an anxious young mother, “When 
should the education of a child begin?” replied, “Madam, at least two 
centuries before it is born!” and so I am sure it is with the Scots lawyer. 

But not so in Illinois in 1840. Between 1830 and 1880, its popula- 
tion increased twenty-fold, and when Lincoln began practising law in 
Springfield in 1837, life in Illinois was very crude and simple, and so 
were the Courts and the administration of justice. Books and libraries 
were scarce. But the people loved justice, upheld the law and fol- 
lowed the Courts, and soon found their favorites among the advocates. 
The fundamental principles of the Common Law, as set forth by Black- 
stone and Chitty, were not so difficult to acquire; and brains, common 
sense, force of character, tenacity of purpose, ready wit and power 
of speech did the rest, and supplied all the deficiencies of learning. 

The lawsuits of those days were extremely simple, and the princi- 
ples of natural justice were mainly relied on to dispose of them at the 
Bar and on the Bench, without resort to technical learning. Railroads, 
corporations absorbing the chief business of the community; combined 
and inherited wealth, with all the subtle and intricate questions they 
breed, had not yet come in—and so the professional agents and the 
equipment which they require were not needed. But there were many 
highly educated and powerful men at the Bar of Illinois, even in those 
early days, whom the spirit of enterprise had carried there in search 
of fame and fortune.’ It was by constant contact and conflict with these 
that Lincoln acquired professional strength and skill. Every communi- 
ty and every age creates its own Bar, entirely adequate for its present 
uses and necessities. So in Illinois, as the population and wealth of 
the State kept on doubling and quadrupling, its Bar presented a grow- 
ing abundance of learning and science and technical skill. The early 
practitioners grew with its growth and mastered the requisite knowl- 
edge. Chicago soon grew to be one of the largest and richest and cer- 
tainly the most intensely active city on the Continent, and if any of my 
professional friends here had gone there in Lincoln’s later years, to try 
or argue a cause, or transact other business, with any idea that Edin- 
burgh or London had a monopoly of legal learning, science or subtlety, 
they would certainly have found their mistake. 

In those early days in the West, every lawyer, especially every Court 
lawyer, was necessarily a politician, constantly engaged in the public 
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discussion of the many questions evolved from the rapid development 
of town, county, State and Federal affairs. Then and there, in this 
regard, public discussion supplied the place which the universal activity 
of the Press has since monopolized, and the public speaker who, by 
clearness, force, earnestness and wit, could make himself felt on the 
questions of the day, would rapidly come to the front. In the absence 
of that immense variety of popular entertainments which now feed the 
public taste and appetite, the people found their chief amusement in 
frequenting the Courts and public and political assemblies. In either 
place, he who impressed, entertained and amused them most was the 
hero of the hour. They did not discriminate very carefully between 
the eloquence of the forum and the eloquence of the hustings. Human . 
nature ruled in both alike, and he who was the most effective speaker 
in a political harangue was often retained as most likely to win in a 
cause to be tried or argued. And I have no doubt in this way many 
retainers came to Lincoln. Fees, money in any form, had no charms 
for him—in his eager pursuit of fame, he could not afford to make 
money. He was ambitious to distinguish himself by some great service 
to mankind, and this ambition for fame and real public service left no 
room for avarice in his composition. However much he earned, he 
seems to have ended every -year hardly richer than he began it, and yet 
as the years passed, fees came to him freely. One of £1,000 is re- 
corded—a very large professional fee at that time, even in any part of 
America, the paradise of lawyers. I lay great stress on Lincoln’s ca- 
reer as a lawyer—much more than his biographers do—because in 
America a state of things exists wholly different from that which pre- 
vails in Great Britain. The profession of the law always has been— 
and is to this day—the principal avenue to public life; and I am sure 
that his training and experience in the Courts had much to do with the 
development of those forces of intellect and character which he soon 
displayed on a broader arena. 

It was in political controversy, of course, that he acquired his wide 
reputation, and made his deep and lasting impression upon the people 
of what had now become the powerful State of Illinois, and upon the 
people of the Great West, to whom the political power and control of 
the United States were already surely and swiftly.passing from the 
older Eastern States. It was this reputation and this impression and 
the familiar knowledge of his character which had come to them from 
his local leadership, that happily inspired the people of the West to pre- 
sent him as their candidate, and to press him upon the Republican 
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Cenvention of 1860, as the fit and necessary leader in the struggle for 
life which was before the Nation. 

That struggle, as you all know, arose out of the terrible question of 
Slavery—and I must trust to your general knowledge of the history 
of that question to make intelligible the attitude and leadership of 
Lincoln as the champion of the hosts of freedom in the final contest. 
Negro slavery had been firmly established in the Southern States from 
an early period of their history. In 1619, the year before the “May- 
flower” landed our Pilgrim Fathers upon Plymouth Rock, a Dutch ship 
had discharged a cargo of African slaves at Jamestown in Virginia. 
All through the colonial period their importation had continued. A 
few had found their way into the Northern States, but in none of them 
in sufficient numbers to constitute danger or to afford a basis for po- 
litical power. At the time of the adoption of the Federal Constitution, 
there is no doubt that the principal members of the Convention not 
only condemned slavery as a moral, social and political evil—but be-, 
lieved that by the suppression of the slave trade it was in the course 
of gradual extinction in the South, as it certainly was in the North. 
Washington, in his will, provided for the emancipation of his own 
slaves, and said to Jefferson that it “was among his first wishes to see 
some plan adopted by which slavery in his country might be abolished.” 
Jefferson said, referring to the institution, “I tremble for my country 
when I think that God is just; that His justice cannot sleep for ever” 
—and Franklin, Adams, Hamilton and Patrick Henry were all utterly 
opposed to it. But it was made the subject of a fatal compromise in 
the Federal Constitution, whereby its existence was recognized in the 
States as a basis of representation, the prohibition of the importation - 
of slaves was postponed for twenty years, and the return of fugitive 
slaves provided for. But no imminent danger was apprehended from 
it till, by the invention of the cotton gin in 1792, cotton culture by ne- 
gro labor became at once and forever the leading industry of the South, 
and gave a new impetus to the importation of slaves, so that in 1808, 
when the constitutional prohibition took effect, their numbers had vastly 
increased. From that time forward, slavery became the basis of a 
great political power, and the Southern States, under’ all circumstances 
and at every opportunity, carried on a brave and unrelenting struggle 
for its maintenance and extension. 

The conscience of the North was slow to rise against it, though bit- 
ter controversies from time to time took place. The Southern leaders 
threatened. disunion if their demands were not complied with. ‘To 
save the Union, compromise after compromise was made; btit each one 
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in the end was broken. The Missouri Compromise, made in 1820 upon 
the occasion of the admission of Missouri into the Union as a Slave 
State—whereby, in consideration of such admission, slavery was for 
ever excluded from the Northwest Territory—was ruthlessly repealed 
in 1854, by a Congress elected in the interests of the slave power, the 
intent being to force slavery into that vast territory which had so long 
been dedicated to freedom. ‘This challenge at last aroused the slumber- 
ing conscience and passion of the North, and led to the formation of 
the Republican party for the avowed purpose of preventing, by con- 
stitutional methods, the further extension of slavery. 

In its first campaign in 1856, though it failed to elect its candidates, 
it received a surprising vote and carried many of the States. No one 
could any longer doubt that the North had made up its mind that no 
threats of disunion should deter it from pressing its cherished pur- 
pose and performing its long neglected duty. From the outset, Lin- 
coln was one. of the most active and effective leaders and speakers, of 
the new party, and the great debates between Lincoln and Douglas in 
1858, as the respective champions of the restriction and extension of 
slavery, attracted the attention of the whole country. Lincoln’s pow- 
erful arguments carried conviction everywhere. His moral nature was 
thoroughly aroused—his conscience was stirred to the quick. Unless 
slavery was wrong, nothing was wrong. Was each man, of whatever 
color, entitled to the fruits of his own labor, or could one man live in 
idle luxury by the sweat of another’s brow, whose skin was darker ? 
He was an implicit believer in that principle of the Declaration of In- 
dependence that all men are vested with certain inalienable rights—the 
‘equal rights to life, liberty, and the pursuit of happiness. On this doc- 
trine, he staked his case and carried it. We have time only for one or 
two sentences in which he struck the keynote of the contest :— 

“The real issue in this country is the eternal struggle between these 
two principles—right and wrong—throughout the world. ‘They are the 
two principles that have stood face to face from the beginning of time, 
and will ever continue to struggle. The one is the common right of hu- 
manity, and the other the divine right of kings. It is the same princi- 
ple in whatever shape it develops itself. It is the same spirit that says, 
‘You work and toil and earn bread and [’ll eat it.’”’ 

He foresaw with unerring vision that the conflict was inevitable and 
irrepressible—that one or the other, the right or the wrong, freedom or 
slavery, must ultimately prevail, and wholly prevail, throughout the 
country; and this was the principle that carried the war, once begun, to 
a finish. 


4 


ABRAHAM LINCOLN 843 


One sentence of his is immortal: 

“Under the operation of the policy of compromise, the slavery agita- 
tion has not only not ceased, but has constantly augmented. In my 
opinion it will not cease until a crisis shall have been reached and 
passed. ‘A house divided against itself cannot stand.’ I believe this 
Government cannot endure permanently half slave and half free. I 
do not expect the Union to be dissolved. I do not expect the house to 
fall—but I do expect it will cease to be divided. It will become all 
one thing or all the other—either the opponents of slavery will arrest 
the further spread of it, and place it where the public mind shall rest in 
the belief that it is in the course of ultimate extinction, or its advocates 
will push it forward till it shall become alike lawful in all the States, old 
as well as new, North as well as South.” 

During the entire decade, from 1850 to 1860, the agitation of the 
slavery question was at the boiling point,.and events which have be- 
come historical continually indicated the near approach of the over- 
whelming storm. No sooner had the Compromise Acts of 1850 re- 
sulted in a temporary peace, which everybody said must be final and 
perpetual, than new outbreaks came. ‘The forcible carrying away of 
fugitive slaves by Federal Troops from Boston agitated that ancient 
stronghold of freedom to its foundations. The publication of “Uncle 
Tom’s Cabin,” which truly exposed the frightful possibilities of the 
slave system; the reckless attempts by force and fraud to establish it 
in Kansas against the will of the vast majority of the settlers; the beat- 
ing of Sumner in the Senate Chamber for words spoken in debate; 
the Dred Scott decision in the Supreme Court, which made the nation 
realize that the slave power had at last reached the fountain of Federal 
justice; and finally the execution of John Brown, for his wild raid into 
Virginia, to invite the slaves to rally to the standard of freedom which 
he unfurled: all these events tend to illustrate and confirm Lincoln’s 
contention that the nation could not permanently continue half slave 
and half free, but must become all one thing or all the other. When 
John Brown lay under sentence of death, he declared that now he was 
sure that slavery must be wiped out in blood; but neither he nor his 
executioners dreamt that within four years a million soldiers would be 
marching across the country for its final extirpation, to the music of 
the war-song of the great conflict: 


“John Brown’s body lies a-mouldering in the graye, 
But his soul is marching on.” 


And now, at the age of fifty-one, this child of the wilderness, this 
farm laborer, rail-splitter, flat-boatman—this surveyor, lawyer, orator,, 
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statesman and patriot found himself elected by the great party which 
was pledged to prevent at all hazards the further extension of slavery, 
as the chief magistrate of the Republic, bound to carry out that pur- 
pose, to be the leader and ruler of the nation in its most trying hour. 

Those who believe that there is a living Providence that over-rules 
and conducts the affairs of nations, find in the elevation of this plain 
man to this extraordinary fortune and to this great duty which he so 
fitly discharged, a signal vindication of their faith. Perhaps to this 
Philosophical Institution the judgment of our philosopher Emerson will 
commend itself as a just-estimate of Lincoln’s historical place: 
| “His occupying the Chair of State was a triumph of the good sense 
of mankind and of the public conscience. He grew according to the 
need; his mind mastered the problem of the day: and as the problem 
grew, so did his comprehension of it. In the war there was no place 
for holiday magistrate, nor fair weather sailor. The new pilot was 
hurried to the helm in a tornado. In four years—four years of bat- 
tle days—his endurance, his fertility of resource, his magnanimity, 
were sorely tried, and never found wanting. There, by his courage, 
his justice, his even temper, his fertile counsel, his humanity, he stood 
a heroic figure in the centre of a heroic epoch. He is the true history 
of the American people in his time, the true representative of this 
continent—father of his country, the pulse of twenty millions throbbing 
in his heart, the thought of their mind articulated in his tongue.” 

He was born great, as distinguished from those who achieve great- 
ness or have it thrust upon them, and his inherent capacity, mental, 
moral, and physical, having been recognized by the educated intelli- 
gence of a free people, they happily chose him for their ruler in a 
day of deadly peril. A 

It is now forty years since I first saw and heard Abraham Lincoln, 
but the impression which he left on my mind is ineffaceable. After 
his great successes in the West he came to New York to make a political 
address. He appeared in every sense of the word like one of the plain 
people among whom he loved to be counted. At first sight there was 
nothing impressive or imposing about him—except that his great stature 
singled him out from the crowd; his clothes hung awkwardly on his 
giant frame, his face was of a dark pallor, without the slightest tinge 
of color; his seamed and rugged features bore the furrows of hardship 
and struggle; his deep-set eyes looked sad and anxious; his counte- 
nance in repose gave little evidence of that brain power which had 
raised him from the lowest to the highest station among his country- 
men; as he talked to me before the meeting, he seemed ill at ease, with 
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that sort of apprehension which a young man might feel before pre- 
senting himself to a new and strange audience, whose critical disposi- 
tion he dreaded. It was a great audience, including all the noted men— 
all the learned and cultured—of his party in New York: editors, cler- 
gymen, statesmen, lawyers, merchants, critics. They were all very 
curious to hear him. His fame as a powerful speaker had preceded 
him, and exaggerated rumor of his wit—the worst forerunner of an 
orator—had reached the East. When Mr. Bryant presented him, on 
the high platform of the Cooper Institute, a vast sea of eager upturned 
faces greeted him, full of intense curiosity to see what this rude child 
of the people was like. He was equal to the occasion. When he spoke 
he was transformed; his eye kindled, his voice rang, his face shone and 
seemed to light up the whole assembly. For an hour and a half he 
held his audience in the hollow of his hand. His style of speech and 
manner of delivery were severely simple. What Lowell called “the 
grand simplicities of the Bible,’ with which he was so familiar, were 
reflected in his discourse. With no attempt at ornament or rhetoric, 
without parade or pretence, he spoke straight to the point. If any 
came expecting the turgid eloquence or the ribaldry of the frontier, 
they must have been startled at the earnest and sincere purity of his 
utterances. It was marvellous to see how this untutored man, by mere 
self-discipline and the chastening of his own spirit, had outgrown all 
meretricious arts, and found his own way to the grandeur and strength 
of absolute simplicity. 

He spoke upon the theme which he had mastered so thoroughly. 
He demonstrated by copious historical proofs and masterly logic, that 
the Fathers who created the Constitution in order to form a more per- 
fect union, to establish justice, and to secure the blessings of liberty 
to themselves and their posterity, intended to empower the Federal 
Government to exclude slavery from the territories. In the kindliest 
spirit, he protested against the avowed threat of the Southern States 
to destroy the Union if, in order to secure freedom in those vast re- 
gions, out of which future States were to be carved, a Republican Presi- 
dent were elected. He closed with an appeal to his audience, spoken 
with all the fire of his aroused and kindling conscience, with a full out- 
pouring of his love of justice and liberty, to maintain their political 
purpose on that lofty and unassailable issue of right and wrong which 
alone could justify it, and not to be intimidated from their high re- 
solve and sacred duty by any threats of destruction to the Government 
or of ruin to themselves. He concluded with this telling sentence, which 
drove the whole argument home to all our hearts: “Let us have faith 
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that right makes might, and in that faith let us to the end dare to do 
our duty as we understand it.” That night the great hall, and the next 
day the whole city, rang with delighted applause and congratulations, 
and he who had come as a stranger departed with the laurels of a great 
triumph. 

Alas! in five years from that exulting night, I saw him again, for the 
last time, in the same city, borne in his coffin through its draped streets. 
With tears and lamentations a heart-broken people accompanied him 
from Washington, the scene of his martyrdom, to his last resting place 
in the young city of the West, where he had worked his way to fame. 

Never was a new ruler in a more desperate plight than Lincoln when 
he entered office on the 4th of March, 1861, four months after his elec- 
tion, and took his oath to support the Constitution and the Union. The 
intervening time had been busily employed by the Southern States 
in carrying out their threat of disunion in the event of his election. As 
soon as that fact was ascertained, seven of them had seceded and had 
seized upon the forts, arsenals, navy yards and other public property of 
the United States within their boundaries, and were making every 
preparation for war. In the meantime the retiring President, who had 
been elected by the slave power, and who thought the seceding States 
could not lawfully be coerced, had done absolutely nothing. Lincoln 
found himself, by the Constitution, Commander-in-Chief of the Army 
and Navy of the United States, but with only a remnant of either at 
hand. Each was to be created on a great scale out of the unknown re- 
sources of a nation untried in war. \ 5 

In his mild and conciliatory inaugural address, while appealing to the 
seceding States to return to their allegiance, he avowed his purpose to 
keep the solemn oath he had taken that day, to see that the laws of the 
Union were faithfully executed, and to use the troops to recover the 
forts, navy yards, and other property belonging to the Government. It 
is probable, however, that neither side actually realized that war was 
inevitable, and that the other was determined to fight, until the assault 
on Fort Sumter presented the South as the first aggressor and roused 
the North to use every possible resource to maintain the Government 
and the imperilled Union, and to vindicate the supremacy of the flag 
over every inch of the territory of the United States. The fact that 
Lincoln’s first Proclamation called for only 75,000 troops, to serve for 
three months, shows how inadequate was even his idea of what the fu- 
ture had in store. But from that moment Lincoln and his loyal sup- 
porters never faltered in their purpose. They knew they could win, 
that it was their duty to win, and that for America the whole hope of 


ABRAHAM LINCOLN 847 


the future depended upon their winning, for now by the acts of the 
seceding States the issue of the Election—to secure or prevent the ex- 
tension of slavery—stood transformed into a struggle to preserve or to 
destroy the Union. 

We cannot follow this contest. You know its gigantic proportions ; 
that it lasted four years instead of three months; that in its progress 
instead of 75,000 men, more than 2,000,000 were enrolled on the side 
of the Government alone; that the aggregate cost and loss to the na- 
tion approximated to 2,000,000,000 pounds sterling, and that not less 
than 300,000 brave and precious lives were sacrificed on each side. His- 
tory has recorded how Lincoln bore himself during these four fright- 
ful years; that he was the real President, the responsible and actual 
head of the Government through it all; that he listened to all advice, 
heard all parties, and then, always realizing his responsibility to God 
and the nation, decided every great executive question for himself. 
His absolute honesty had become proverbial long before he was Presi- 
dent. “Honest Abe Lincoln” was the name by which he had been 
known for years. His every\act attested it. 

In all the grandeur of the vast power that he wielded, he never ceased 
to be one of the plain people, as he always called them, never lost or 
impaired his perfect sympathy with them, was always in perfect touch 
with them and open to their appeals; and here lay the very secret of 
his personality and of his power, for the people in turn gave him their 
absolute confidence. His courage, his fortitude, his patience, his hope- 
fulness, were sorely tried but never exhausted. 

He was true as steel to his Generals, but had frequent occasion to 
change them, as he found them inadequate. This serious and painful 
duty rested wholly on him, and was perhaps his most important func- 
tion as Commander-in-Chief ; but when, at last, he recognized in Gen- 
eral Grant the master of the situation, the man who could and would 
bring the war to a triumphant end, he gave it all over to him, and up- 
held him with all his might. Amid all the pressure and distress that 
the burdens of office brought upon him, his unfailing sense of humor 
saved him—probably it made it possible for him to live under the bur- 
den. He had always been the great story-teller of the West, and he 
used and cultivated this faculty to relieve the weight of the load he bore. 

It enabled him to keep the wonderful record of never having lost 
his temper, no matter what agony he had to bear. A whole night might 
be spent in recounting the stories of his wit, humor, and harmless sar- 
casm. But I will recall only two of his sayings, both about General 
Grant, who always found plenty of enemies and critics to urge the 
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President to oust him from his command. One, I am sure, will interest 
all Scotchmen. They repeated with malicious intent the gossip that 
Grant drank. ‘What does he drink?” asked Lincoln. “Whiskey” was, 
of course, the answer; doubtless you can guess the brand. “Well,” 
said the President, “just find out what particular kind he uses and I'll 
send a barrel to each of my other Generals.” The other must be as 
pleasing to the British as to the American ear. When pressed again 
on other grounds to get rid of Grant, he declared, “I can’t spare that 
man, he fights!” 

He was tender-hearted to a fault, and never could resist the appeals 
of wives and mothers of soldiers who had got into trouble and were 
under sentence of death for their offences. His Secretary of War and 
other officials complained that they never could get deserters shot. As 
surely as the women of the culprit’s family could get at him, he always 
gave way. Certainly you will all appreciate his exquisite sympathy 
with the suffering relatives of those who had fallen in battle. His heart 
bled with theirs. Never was there a more gentle and tender utterance 
than his-letter, to a mother who had given all her sons to her country, 
written at a time when the angel of death had visited almost every 
household in the land, and was already hovering over him. 

“T have been shown,” he says, “in the files of the War Department 
a statement that you are the mother of five sons who have died glorious- 
ly on the field of battle. I feel how weak and fruitless must be any 
words of mine which should attempt to beguile you from your grief 
for a loss so overwhelming—but I cannot refrain from tendering to 
you the consolation which may be found in the thanks of the Republic 
they died to save. I pray that our Heavenly Father may assuage the 
anguish of your bereavement and leave you only the cherished memory 
of the loved and the lost, and the solemn pride that must be yours to 
have laid so costly.a sacrifice upon the altar of freedom.” 

Hardly could your illustrious Sovereign, from the depths of her 
queenly and womanly heart, have spoken words more touching and 
tender to soothe the stricken mothers of her own soldiers. 

The Emancipation Proclamation, with which Mr. Lincoln delighted 
the country and the world on the first of January, 1863, will doubtless 
secure for him a foremost place in history among the philanthropists 
and benefactors of the race, as it rescued, from hopeless and degrad- 
ing slavery, so many millions of his fellow beings described in the law 
and existing in fact as “chattels-personal, in the hands of their owners 
and possessors, to all intents, constructions and purposes whatsoever.” 
Rarely does the happy fortune come to one man to render such a serv- 
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ice to his kind—to proclaim liberty throughout the land unto all the 
inhabitants thereof. ; 

Ideas rule the world, and never was there a more signal instance of 
this triumph of an idea than here. William Lloyd Garrison, who thirty. 
years before had begun his crusade for the abolition of slavery, and had 
lived to see this glorious and unexpected consummation of the hopeless 
cause to which he had devoted his life, well described the Proclamation 
as a “great historic event, sublime in its magnitude, momentous and 
beneficent in its far-reaching consequences, and eminently just and right 
alike to the oppressor and the oppressed.” 

Lincoln had been always heart and soul opposed to slavery. ‘Tradi- 
tion says that on the trip on the flat boat to New Orleans, he formed 
his first and last opinion of slavery at the sight of negroes chained 
and scourged, and that then and there the iron entered into his soul. 
No boy could grow to manhood in those days as a poor white in Ken- 
tucky and Indiana, in close\contact with slavery or in its neighborhood, 
without a growing consciousness of its blighting effects on free labor, 
as well of its frightful injustice and cruelty. In the Legislature of 
Illinois, where the public sentiment was all for upholding the institution 
and violently against every movement for its abolition or restriction, 
upon the passage of resolutions to that effect, he had the courage with 
one companion to put on record his protest, “believing that the insti- 
tution of slavery is founded both in injustice and bad policy.” No 
great demonstration of courage, you will say; but that was at a time 
when Garrison, for his abolition utterances, had been dragged by an 
angry mob through the streets of Boston with a rope around his body, 
and in the very year that Lovejoy in the same State of Illinois was 
slain by rioters while defending his press, from which he had printed 
anti-slavery appeals. 

In Congress, he brought in a Bill for gradual abolition in the District 
of Columbia, with compensation to the owners—for until they raised 
treasonable hands against the life of the nation, he always maintained 
that the property of the slave-holders, into which they had come by two 
centuries of descent, without fault on their part, ought not to be taken 
away from them without just compensation. He used to say that, one 
way or another, he had voted forty-two times for the Wilmot proviso, 
which Mr. Wilmot of Pennsylvania moved as an addition to every Bill 
which affected United States territory—“That neither slavery nor in- 
voluntary servitude shall ever exist in any part of the said territory’— 
and it is evident that his condemnation of the system, on moral grounds 
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as a crime against the human race, and on political grounds as a cancer 
that was sapping the vitals of the nation, and must master its whole 
being or be itself extirpated, grew steadily upon him until it culminated 
in his great speeches in the Illinois debate. 

By the mere election of Lincoln to the Presidency, the further ex- 
tension of slavery into the territories was rendered for ever impossi- 
ble—Vox populi, vox Dei. Revolutions never go backward, and when 
founded on a great moral sentiment stirring the heart of an indignant 
people, their edicts are irresistible and final. Had the slave power ac- 
quiesced in that election, had the Southern States remained under the 
Constitution and within the Union, and relied upon their constitutional 
and legal rights, their favorite institution, immoral as it was, blighting 
and fatal as it was, might have endured for another century. The great 
party that had elected him, unalterably determined against its extension, 
was nevertheless pledged not to interfere with its continuance in the 
States where it already existed. Of course, when new regions were 
for ever closed against it, from its very nature it must have begun to 
shrink and to dwindle; and probably gradual and compensated eman- 
cipation, which appealed very strongly to the new President’s sense of 
justice and expediency, would, in the progress of time, by a reversion to 
the ideas of the Founders of the Republic, have found a safe outlet 
for both masters and slaves. But whom the gods wish to destroy they 
first make mad, and when seven States, afterwards increased to eleven, 
openly seceded from the Union, when they declared and began the 
war upon the nation, and challenged its mighty power to the desperate 
and protracted struggle for its life, and for the maintenance of its 
authority as a nation over its territory, they gave to Lincoln and to 
freedom the sublime opportunity of history. 

In his first inaugural address, when as yet not a drop of precious 
blood had been shed, while he held out to them the olive branch in one 
hand, in the other he presented the guarantees of the Constitution, and 
after reciting the emphatic resolution of the Convention that nominated 
him, that the maintenance inviolate of the “rights of the States, and 
especially the right of each State to order and control its own domestic 
institutions according to its own judgment exclusively, is essential to 
that balance of power on which the perfection and endurance of our 
political fabric depend,” he reiterated this sentiment and declared with 
no mental reservation, “that all the protection which, consistently with 
the Constitution and the laws can be given, will be cheerfully given to 
all the States when lawfully demanded for whatever cause—as cheer- 
fully to one section as to another,” 
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When, however, these magnanimous overtures for peace and re- 
union were rejected; when the seceding States defied the Constitution 
and every clause and principle of it; when they persisted in staying out 
of the Union from which they had seceded, and proceeded to carve out 
of its territory a new and hostile empire based on slavery; when they 
flew at the throat of the nation and plunged it into the bloodiest war 
of the nineteenth century—the tables were turned, and the belief grad- 
ually came to the mind of the President that if the Rebellion was not 
soon subdued by force of arms, if the war must be fought out to the 
bitter end, then to reach that end the salvation of the nation itself 
might require the destruction of slavery wherever it existed; that if 
the war was to continue on one side for Disunion, for no other pur- 
pose than to preserve slavery, it must continue on the other side for 
the Union, to destroy slavery. 

As he said, “Events control me; I cannot control events,” and as 
the dreadful war progressed, and became more deadly and dangerous, 
the unalterable conviction was forced upon him that, in order that the 
frightful sacrifice of life and treasure on both sides might not be all 
in vain, it had become his duty as Commander-in-Chief of the Army, 
as a necessary war measure, to strike a blow at the Rebellion which, 
all others failing, would inevitably lead to its annihilation, by annihilat- 
ing the very thing for which it was contending. His own words are the 
best : 

“T understood that my oath to preserve the Constitution to the best 
of my ability imposed upon me the duty of preserving by every indis- 
pensable means that Government—that Nation, of which that Consti- 
tution was the organic law. Was it possible to lose the Nation and yet 
preserve the Constitution? By general law, life and limb must be 
protected; yet often a limb must be amputated to save a life; but a 
life is never wisely given to save a limb. I felt that measures other- 
wise unconstitutional might become lawful by becoming indispensable 
to the preservation of the Constitution through the preservation of 
the Nation. Right or wrong, I assumed this ground and now avow it. 
I could not feel that, to the best of my ability, I had ever tried to pre- 
serve the Constitution if to save slavery or any minor matter, I should 
permit the wreck of Government, Country and Constitution all to- 
gether.” i 

And so, at last, when in his judgment the indispensable necessity 
had come, he struck the fatal blow, and signed the Proclamation which 
has made his name immortal. By it, the President, as Commander-in- 
Chief in time of actual armed rebellion, and as a fit and necessary war 
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measure for suppressing the rebellion, proclaimed all persons held as 
slaves in the States and parts of States then in rebellion to be thence- 
forward free, and declared that the executive, with the Army and 
Navy, would recognize and maintain their freedom. 

In the other great steps of the Government, which led to the tri- 
umphant prosecution of the war, he necessarily shared the responsi- 
bility and the credit with the great statesmen who stayed up his hands 
in his Cabinet—with Seward, Chase and Stanton and the rest, and 
with his generals and admirals, his soldiers and sailors—but this great 
act was absolutely his own. ‘The conception and execution were exclu- 
sively his. He laid it before his Cabinet as a measure on which his 
mind was made up and could not be changed, asking them only for 
suggestions as to details. He chose the time and the circumstances 
under which the Emancipation should be proclaimed and when it should 
take effect. 

It came not an hour too soon; but public opinion in the North would 
not have sustained it earlier. In the first eighteen months of the war 
its ravages had extended from the Atlantic to beyond the Mississippi. 
Many victories in the West had been balanced and paralyzed by inac- 
tion and disasters in Virginia, only partially redeemed by the bloody 
and indecisive battle of Antietam; a reaction had set in from the gen- 
eral enthusiasm which had swept the Northern States after the assault 
upon Sumter. It could not truly be said that they had lost heart, but 
faction was raising its head, Heard through the land like the blast of 
a bugle, the Proclamation rallied the patriotism of the country to fresh 
sacrifices and renewed ardor. It was a step that could not be revoked. 
It relieved the conscience of the nation from an incubus that had op- 
pressed it from its birth. The United States were rescued from the 
false predicament in which they had been from the beginning, and the 
great popular heart leaped with new enthusiasm for “Liberty and Un- 
ion, henceforth and forever, one and inseparable.” It brought not 
only moral but material support to the cause of the Government, for 
within two years 120,000 colored troops were enlisted in the military 
service and following the national flag, supported by all the loyalty 
of the North, and led by its choicest spirits. One mother said, when 
her son was offered the command of the first colored regiment, “If 
he accepts it I shall be as proud as if I had heard that he was shot.” 
He was shot heading a gallant charge of his regiment. ‘The Confed- 
erates replied to a request of his friends for his body that they “had 
buried him under a layer of his niggers’; but that mother has lived 
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to enjoy thirty-six years of his glory, and Boston has erected its noblest 
monument to his memory. 

The effect of the Proclamation upon the actual progress of the war 
was not immediate, but wherever the Federal armies advanced they 
carried freedom with them, and when the summer came round the 
new spirit and force which had animated the heart of the Government 
and people were manifest. In the first week of July, the decisive bat- 
tle of Gettysburg turned the tide of war, and the fall of Vicksburg 
made the great river free from its source to the Gulf. 

On foreign nations the influence of the Proclamation and of these 
new victories was of great importance. In those days, when there was 
no cable, it was not easy for foreign observers to appreciate what was 
really going on; they could not see clearly the true state of affairs, as 
in the last year of the nineteenth century we have been able, by our 
new electric vision, to watch every event at the antipodes and observe 
its effect. The rebel emissaries, sent over to solicit intervention, spared 
no pains to impress upon the’ minds of public and private men and upon 
the press their own views of the character of the contest. The pros- 
pects of the Confederacy were always better abroad than at home. The 
Stock Markets of the world gambled upon its chances, and its bonds 
at one time were in high favor. 

Such ideas as these were seriously held: that the North was fight- 
ing for empire, and the South for independence; that the Southern 
States, instead of being the grossest oligarchies, essentially despotisms, 
founded on the right of one man to appropriate the fruit of other men’s 
toil and to exclude them from equal rights, were real republics, feebler 
to be sure than their Northern rivals, but representing the same idea 
of freedom, and that the mighty strength of the nation was being put 
forth to crush them; that Jefferson Davis and the Southern leaders 
had created a nation; that the republican experiment had failed, and 
the Union had ceased to exist. But the crowning argument to for- 
eign minds was that it was an utter impossibility for the Government 
to win in the contest; that the success of the Southern States, so far 
as separation was concerned, was as certain as any event yet future 
and contingent could be; that the subjugation of the South by the 
North, even if it could be accomplished, would prove a calamity to the 
United States and the world, and especially calamitous to the negro 
race; and that such a victory would necessarily leave the people of 
the South for many generations cherishing deadly hostility against the 
Government and the North, and plotting always to récover their inde- 
pendence. 


854 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


When Lincoln issued his Proclamation, he knew that all these ideas 
were founded in error; that the national resources were inexhaustible ; 
that the Government could and would win, and that if slavery were 
once finally disposed of, the only cause of difference being out of the 
way, the North and South would come together again and, by-and-by, 
be as good friends as ever. In many quarters abroad the Proclamation 
was welcomed with enthusiasm by the friends of America; but | think 
the demonstrations in its favor that brought more gladness to Lincoln’s 
heart than any other, were the meetings held in the manufacturing 
centres by the very operatives upon whom the war bore the hardest, 
expressing the most enthusiastic sympathy with the Proclamation, while 
they bore with heroic fortitude the grievous privations which the war 
entailed upon them. Mr. Lincoln’s expectation when he announced to 
the world that all slaves in all States then in rebellion were set free, 
must have been that the avowed position of his Government, that the 
continuance of the war now meant the annihilation of slavery, would 
make intervention impossible for any foreign nation whose people were 
lovers of liberty,—and so the result proved. 

The growth and development of Lincoln’s mental power and moral 
force, of his intense and magnetic personality, after the vast responsi- 
bilities of Government were thrown upon him at the age of fifty-two, 
furnish a rare and striking illustration of the marvellous capacity and 
adaptability of the human intellect—of the sound mind in the sound 
body. He came to the discharge of the great duties of the Presidency 
with absolutely no experience in the administration of Government, or 
of the vastly varied and complicated questions of foreign and domestic 
policy which immediately arose, and continued to press upon him dur- 
ing the rest of his life; but he mastered each as it came apparently with 
the facility of a trained and experienced ruler. As Clarendon said of 
Cromwell, “His parts seemed to be raised by the demands of great 
station.” His life through it all was one of intense labor, anxiety and 
distress, without one hour of peaceful repose from first to last. But 
he rose to every occasion. He led public opinion, but did not march 
so far in advance of it as to fail of its effective support in every great 
emergency. He knew the heart and thought of the people, as no man 
not in constant and absolute sympathy with them could have known it, 
and so, holding their confidence, he triumphed through and with them. 
Not only was there this steady growth of intellect, but the infinite deli- 
cacy of his nature and its capacity for refinement developed also, as 
exhibited in the purity and perfection of his language and style of 
speech. The rough backwoodsman, who had never seen the inside of 
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a University, became in the end, by self-training and the exercise of his 
own powers of mind, heart and soul, a master of style—and some of his 
utterances will rank with the best, the most perfectly adapted to the 
occasion which produced them. 

Have you time to listen to his two minutes’ speech at Gettysburg, at 
the dedication of the Soldiers’ Cemetery? His whole soul was in it: 

“Four score and seven years ago, our fathers brought forth on this 
continent a new nation conceived in liberty and dedicated to the propo- 
sition that all men are created equal. Now we are engaged in a great 
civil war, testing whether that nation, or any nation so conceived and 
so dedicated, can long endure. We are met on a great battlefield of 
that war. We have come to dedicate a portion of that field as a final 
resting place for those who here gave their lives that that nation might 
live. It is altogether fitting and proper that we should do this. But 
in a larger sense we cannot dedicate—we cannot consecrate—we can- 
not hallow this ground. The brave men, living and dead, who strug- 
gled here have, consecrated it far above our poor power to add or de- 
tract. The world will little note, nor long remember, what we say here 
—but it can never forget what they did here. It is for us, the living, 
rather, to be dedicated here to the unfinished work which they who 
fought here have thus far so nobly advanced. It is rather for us to be 
here dedicated to the great task remaining before us—that from these 
honored dead we take increased devotion to that cause for which they 
gave the last full measure of devotion—that we here highly resolve, 
that these dead shall not have died in vain—that this nation under God 
shall have a new birth of freedom—and that government of the people, 
by the people and for the people, shall not perish from the earth.” 

He lived to see his work indorsed by an overwhelming majority of 
his countrymen. In his second Inaugural Address, pronounced just 
forty days before his death, there is a single passage which well dis- 
plays his indomitable will and at the same time his deep religious feel- 
ing, his sublime charity to the enemies of his country and his broad 
and Catholic humanity : 

“Tf we shall suppose that American slavery is one of those offences 
which in the Providence of God must needs come, but which having 
continued through the appointed time, He now wills to remove, and 
that He gives to both North and South this terrible war, as the woe 
due to those by whom the offence came, shall we discern therein any 
departure from those divine attributes which the believers in a living 
God always ascribe to Him? Fondly do we hope, fervently do we 
pray, that this mighty scourge of war may speedily pass away. Yet, if 
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God wills that it continue until all the wealth piled by the bondsmen’s 
two hundred and fifty years of unrequited toil shall be sunk, and until ~ 
every drop of blood drawn with the lash, shall be paid with another 
drawn by the sword, as was said three thousand years ago, so still it 
must be said, “he judgments of the Lord are true and righteous alto- 
wether 

“With malice toward none, with charity for all; with firmness in 
the right as God gives us to see the right—let us strive on to finish 
the work we are in; to bind up the nation’s wounds; to care for him 
who shall have borne the battle and for his widow and his orphan— 
to do all which may achieve and cherish a just and lasting peace among 
ourselves, and with all nations.” 

His prayer was answered. ‘The forty days of life that remained to 
him were crowded with great historic events. He lived to see his Proc- 
lamation of Emancipation embodied in an amendment of the Constitu- 
tion, adopted by Congress and submitted to the States for ratification. 
The mighty scourge of war did speedily pass away, for it was given 
him to witness the surrender of the Rebel army and the fall of their 
capital, and the starry flag that he loved, waving in triumph over the 
national soil. When he died by the madman’s hand in the supreme 
hour of victory, the vanquished. lost their best friend, and the human 
race one of its noblest examples; and all the friends of freedom and 
justice, in whose cause he lived and died, joined hands as mourners at 
his grave. 
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ADDRESS TO THE STUDENTS OF THE City oF LonDON COLLEGE, AT THE 
ANNUAL MEETING FOR THE DISTRIBUTION OF PRIZES, 
~ DEcEMBER 7, 1900 


My Lord Mayor, Ladies and Gentlemen: I consider it a great hon- 
our to be asked to attend at the City of London College and take part 
in ‘the distribution of these prizes and certificates. All prize creatures 
appeal instinctively to the good will and the sympathy of fellow beings ; 
whether they be prize horses, or prize cattle, or prize dogs, or prize 
men and women, they naturally command the respect and confidence 
of their fellow creatures; but at the same time I always feel an equal, 
if not greater, interest in that great army of competitors who are not 
summoned to the platform to receive prizes. What is the difference 
between the men and women who win the prizes and those who do not? 
There may be some great exceptional ability in some cases—no doubt 
there is in these young gentlemen to-night who have come up here 
and carried off somewhere from five to twenty prizes, all they could 
carry without assistance—but this only happens in rare cases; excep- 
tional abilities are necessarily rare, but with the average man, what is 
it that makes the difference between the prize winner and he who fails 
to win? I do not think it is a difference of brains, it is simply a dif- 
ference of grit—the amount of grit they have, the superior tenacity 
of purpose that keeps the main end in view from the beginning to the 
end of the year, and inevitably comes in a winner at the goal. It is a 
great benefit, even to those who have not obtained the prizes; the 
stimulation has operated upon them all, the little leaven in these 100 
prize winners has undoubtedly done something to leaven the whole lot, 
and then they always have the satisfaction of looking on these occa- 
sions and consoling themselves with the conviction of what they might 
have done, what prizes they might have carried off if they had only had 
the will and purpose to do it. 

There is no subject that appeals more strongly to an American 
than this of education, because it has been very near to the hearts 
of our people, from the very foundation of the colonies, and still 
more from the foundation of the government, when it was once de- 
termined that our institutions were to depend for their success upon 
the intelligence of all the people, maintained by universal suffrage, 
every man one vote and no man more than one vote (hear, hear), 
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it became an absolute necessity that the people in all parts of the 
country, in all callings of life, should have an adequate education, 
to exercise the suffrage and perform their duties as citizens, as well 
as adequate for the personal and private business of life, the support 
of themselves and their families; and so it was one of the main 
objects which the people had in view from the beginning, and the 
founding of schools, the establishment of colleges and universities, the 
furnishing of the people with libraries, has been very near and dear 
to the hearts of the people of the United States. It has not been deemed 
enough that children should be educated. We have 15 millions of them 
now in our public schools, colleges and universities, sustained chiefly 
at the public charge; but beyond the period of elementary education it 
. has been found essential, it has become one of the great duties of the 
community in every section of the country, to see to it that means were 
provided for continuing education after the boy or the girl left the ele- 
mentary school; and perhaps I can give you no better illustration of 
that than to take the little State of Massachusetts, which now numbers, 
I believe, three millions of people. It is divided into 350 or there- 
abouts of townships, and every township, with the exception of five or 
six, maintains at the public charge a public library, to which every man, 
woman and child has the right of free access for the reading of books 
(hear, hear). Well now, there is no doubt that the furnishing of such 
facilities to the whole body of the community necessarily has a great 
influence and effect upon the success, the welfare and the happiness of 
the whole people, and in my judgment the establishment of public li- 
braries is one of the greatest boons that can happen to any community. 
When I read here an account of the library of the College of the City 
of London consisting of about 5,000 books, useful as that is, immense- 
ly important as it is, I cannot help hoping that some day the heart of 
some Lord Mayor or some'rich alderman will be stirred and moved to 
make it 25,000 (hear, hear): then the City of London—even the City 
of London, with all its charms and all its power—would necessarily be 
benefitted and improved. This is my first actual acquaintance with 
the City of London College, but when I have turned over the Calendar 
which your Principal was good enough to send me the other day, it 
seems to me that it offers to the people of the City of London, especial- 
ly to the young working men and business men and women of the 
City of London, an almost boundless realm of knowledge. Really from 
the study of this calendar, if I wanted to become a master of all knowl- 
edge, I should turn my back upon the gaieties and attractions of the 
West End, and take lodgings in White Street or Moorgate, and make 
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myself a daily attendant upon the services and exercises of this Col- 
lege. Daily and nightly, just think of it, a reading room open every 
day in the week, except Saturdays—all day Sunday I hope—till 10 
at night, giving the opportunity of reading all these valuable books; 
there is no end to the good things in the way of learning and knowledge 
which are furnished by this almost infant institution, if you really 
settle down and make a serious work of taking advantage of all the 
privileges offered. In the first place, the English language, which is so 
largely included in all curriculums of schools and universities; here are 
courses in the English language, in English history and English litera- 
ture—the whole range of English literature open to the student. But 
that is not all, there are five modern languages at the service of the 
ambitious student; not only will he be accomplished in French, German, 
Spanish and Italian, but before he completes his course, he will be an 
accomplished linguist and scholar; and then Latin and Greek, the dead 
languages, are open to him; all the arts, the mechanical arts, what I 
may call the household arts; science, building construction, machine 
construction, elocution, and all sorts of useful studies for enriching the 
inner man. Now it is difficult to over-estimate and over-state the im- 
portance and dignity of an institution like this, which holds out such 
opportunities to the young man and to the young woman engaged in 
earning their living, I suppose most of them in the City of London, who 
are able, in such hours as they can snatch from the peremptory de- 
mands of business, after their daily occupation, to come here and ac- 
quire adequate instruction from the best instructors in all these branch- 
es of knowledge. Of course it is not to be expected that any one 
student will devote himself to all, that was mere imagination, a dream 
of mine—how many would like to turn their backs on business and 
come and drink of the fountain of knowledge; but for every kind of 
business that can be imagined, to which men devote themselves for the 
practical purposes of life, here are found courses open to them all, 
where they can gain new resources, enrich their brains, enlarge their 
hearts, and really enable themselves to climb the ladder of life with 
great success (hear, hear). 

I have heard it said very often of late years in my own country, 
and I have heard it repeated here, that there is not so good a chance 
for young men in the struggle of life now-a-days as there was 25 
or 40, or 50 years ago, but I do not believe it. Wherever the com- 
plexity of life increases, as it has increased here in England, and espe- 
cially in London, where commerce has grown with such gigantic strides, 
where capital has become accuniulated in such mighty masses, the op- 
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portunity for the young man of brains and skill and ambition is 
better now than ever. Of course it depends upon the man. It is 
very easy to get lost in the crowd, it is very easy to be submerged 
by the pressure from above; but in my opinion, as far as I have 
been able to observe or learn of what is going on in England, espe- 
cially in the way of business and the mechanical arts, there is a 
better opportunity now than ever before for young men to win their 
way to success. ‘The one quality in which all the successful men that 
I have known agree, and I think you must all have observed it, and will 
agree with me as to its being the really essential and vital and indispens- 
able element of success—some men are helped by their early surround- 
ings, by fortunate place in life, an unusually happy social condition, by 
pains and care spent upon them by their parents and teachers and 
friends; but that is not what gives the sure passport to success, none 
of those things; it is the will to succeed, it is the power to hold on 
and to hang on against all obstacles and all difficulties, which distin- 
guishes the successful man from those that are lost in the crowd (hear, 
hear). Iam so glad to see that the clock has been placed right in front 
of me, I do not know what the limit of time is, or whether I have al- 
ready approached the limit or not (laughter and no, no). Now it used 
to be thought, something more than fifty years ago—perhaps the Lord 
Mayor and I and one or two gentlemen on the platform are old enough 
to remember it—not many in this audience—it used to bé thought, a 
little over fifty years ago, that the elements of education—elementary 
education—consisted of reading, writing and arithmetic, and that the 
boy or the girl was fully equipped for the battle of life who was fur- 
nished with a fair amount of reading, writing and arithmetic, with a 
little bit of that changeable science of geography thrown in (laughter). 
There is nothing that changes and grows like geography. Take my 
own country for instance. When I was a boy at school, the inhabited 
portion of the United States consisted of not a very wide strip of coun- 
try from the Atlantic running westward, perhaps with 15 or 20 million 
people upon it, extending from the Lakes on the north to the Gulf: of 
Mexico on the south, and there were perhaps some 20 or 25 States of 
the Union. Now there are 45 States that cover the Continent from the 
Atlantic to the Pacific; they are all inhabited by a vigorous and en- 
ergetic population of 76 millions of people (cheers), while towns and 
cities have been built up all the way across from one ocean to the oth- 
er; and if we have accomplished anything in America, it is owing to 
the devotion the people have paid to the fundamental education of 
themselves; and of late years our geographical boundaries have ex- 
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tended still further. Thirty years.ago we managed to buy from Rus- 
sia, Alaska, that extends away to the North Pole I believe, and of late 
years we have got into warmer regions (laughter) and on the map of 
the United States is now Porto Rico and the Philippine Islands (ap- 
plause). During the same period the map of the British Empire has 
been enlarged. I will ask the Lord Mayor by-and-by to give the orig- 
inal boundaries that he remembers. Geography is an advancing science 
and it was numbered when I was young among the necessities of ele- 
mentary education, but that was all. It was thought that for the boy 
or girl who had learned reading, writing and arithmetic and was leav- 
ing school at the age of fourteen, that was equipment enough, and they 
were turned out from the schools at that tender age into the stores and 
on to the farms and into the factories, and they left their education be- 
hind them; and I will say that the condition of things fifty years ago 
as to the education of the people of this country was no better. But 
what has happened in these fifty years in all countries that are de- 
sirous of maintaining their dignity and their relative place amongst 
the nations of the world? ‘There has been a tremendous awaking on 
this subject of education and there is not a better illustration of it than 
this college of the City of London, that has grown up here in the 
midst of and for the benefit of the young working men and women in 
this great metropolis. The same thing has been going on in the United 
States, in Great Britain, in France, in Germany—particularly in Ger- 
many. Now what is the practical change that has come over the peo- 
ple? What is it that has been resorted to in all these countries alike, 
and which is now being pressed with greater vigour and force than 
ever, as they recognise the great rivalry and competition each with the 
other that is staring them in the face? Well, it is this. What was or- 
dinarily fifty years ago regarded as an adequate preparation for the 
struggle of life for young people who had got to take care of them- 
selves after they left school, is by no means enough. It has been found 
that the more education you give to the young business man or young 
mechanic or the young farmer, or to. whatever business he may apply 
himself, the better are his chances of success and the surer he is of lead- 
ing a dignified and happy life (hear, hear). So that education must 
not cease when the elementary school is left; education must not cease 
when he enters upon the golden opportunity offered, for it is a golden 
opportunity, and every boy and girl feels it so when he enters upon 
the business of earning his own livelihood. How can you help them? 
By creating and continuing a scheme of continued education which 
shall. make them not only remember and profit by what they have 
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learned in school before they went to work, but should uphold their 
arm and strengthen their character and improve their brain power in 
the very work in which they are engaged; and so you find it is well 
understood by all these methods of supplementary education that have 
been resorted to in these various States and Kingdonis. Technical edu- 
cation has not only advanced here in the City of London, but see what 
an advance has been made in that respect in all these great countries. 
It is not enough to turn a boy loose from school with a certain knowl- 
edge of parts of speech, and a certain amount of success in figures and 
arithmetic, and with power to read a little prose and a little poetry— 
you cannot live on these things, you cannot wear them, you cannot eat 
and drink from them, you cannot sleep on them. No; you have got 
to earn your living in an ever rising scale of competition and of strug- 
gle, and technical schools have been resorted to for that purpose with 
very great success in all the countries that I have mentioned, and any 
nation that falls behind in that respect will find herself left in the lurch 
sooner or later by her more enterprising sisters. Now all forms of sec- 
ondary education and university education are not open, I will agree, 
to all or to the great body of the workers of the community that fill 
the stores and the warehouses and the factories and shops, but here is 
an education for each one, fitted to the calling that each has chosen, 
and here in such an institution as this, of which this is only a single 
example—for they exist in all the great countries I have mentioned— 
where there continues to be an open door—we want the open door 
in more ways than one (hear, hear)—and especially we want the open 
door in this matter of knowledge, for the young man or young wo- 
man, however he or she is engaged in earning the bread of life. That 
is what institutions like this are fitted for and do. You saw the suc- 
cessful students come up here to-night, 100 out of 2,000. What an 
infinite amount of good in the aggregate an Institution like this is do- 
ing from year to year. I suppose it is the best investment of money that 
can be made; in London you hear a great deal about investments. You 
cannot take up a morning or evening paper without reading column 
after column intended to be advice to people that have money to in- 
vest, but I venture to say that the £5,000 a year that is gathered in 
and paid out by the trustees of this college of the City of London, is 
the best money that is spent in this great city of five millions of people 
(cheers). 

It is not only the aggregate gathering in and expenditure. I have 
been looking in this book, and I hope you have all got a copy of 
it—take it home and commit it to your memory and you will be all 
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the wiser—and I notice another point that within the reach of the 
humblest purse, within the reach of the earnings of the most poorly 
paid man or woiman in business in the City, it is within their power by 
the payment of a few shillings, as laid down in this programme, to 
make themselves possessors of an infinitely valuable gift, in the courses 
of study that are given, in the lectures that are here delivered, in the 
courses that are prescribed, and those few shillings, paid perhaps out 
of the hard earnings of these severely taxed young men and women, 
brings them more, realises more on the road to success and the road 
to fortune than any other shillings that are spent. Why, for the price 
of a first-class seat at an opera or a theatre at the West-End, you 
can here get a course of study which will make you a richer and better 
and more useful and more valuable man or woman at the end of the 
year. Now I say that such an Institution as this deserves the applause 
and the support of all right thinking men and women in a great com- 
munity like this. It is well-known that this is the centre of the com- 
merce of the world, well, how is that to be sustained? How is it sus- 
tained? Now who does the work of this great centre of the com- 
mercial world? It is the men and the women, the employés, is it not, in 
the thousands, | may say the millions of establishments that are here 
ageregated to make up this mighty Empire, and the better they are 
equipped, the more adequately they are trained and provided for the 
business they have in hand, the better and surer is the whole of Lon- 
don of this great and priceless commerce (cheers). Now I see that 
while I have been talking the hand of the clock has travelled round 
very considerably. It is a very curious thing how swiftly the hand of 
the clock moves to the speaker and how slowly to the audience (laugh- 
ter). I am familiar with this programme and I find that my part in it 
only reaches about the eighth line of the programme which consists of 
two entire pages. Speech after speech, already rising I may say upon 
tongues that are ready to deliver them and waiting to be heard, not only 
in his Lordship the Lord Mayor to speak again and again, and I think 
again (laughter) but there are other gentlemen waiting to be heard, 
and much as it would delight me to continue these random observa- 
tions until the cock crow (laughter), nevertheless I think I will now 
thank you very much for the kind attention you have given me, ex- 
press again my gratitude at having had the opportunity of being pres- 
ent and taking part in the distribution of these prizes, and above all 
for the great privilege of learning what is going on here in the City 
it is not known to everybody—it ought to be made known more broadly 
what is going on in this Institution, and how the little candle lighted 
here is shedding a vast light throughout this great country (applause). 
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STATES—ITS PLACE IN THE 
CONSTITUTION 


PRESIDENTIAL ADDRESS BEFORE THE SOCIAL AND PotrTicaL Epuca- 
TION LeaGcuE, Lonpon, May 13, 1903 


I invite your attention to a brief study of the Supreme Court of the 
United States, a cardinal feature of our Federal representative Govern- 
ment, balancing and harmonizing all its parts, a tribunal which has re- 
ceived the general approval and admiration of foreign Jurists and 
Statesmen, and commands the universal respect and confidence of the 
people for whom it administers justice. 

The Federal Convention of 1787, which framed our. Constitution 
and created this unique Tribunal, was composed mostly of members of 
the legal profession, which has always in America been the chief nurs- 
ery of Statesmen; but Washington, the Soldier, presided, and Frank- 
lin, the Philosopher, advised at every step. The members of the Con- 
vention were undoubtedly chosen from the best qualified men that the 
country could furnish for the momentous work which was set before 
them, and their merits have been so universally recognized that I need 
not repeat any of the emphatic tributes which many great Englishmen 
have paid to the results of their labours. 

Their work was finished in four months’ secret session at Philadel- 
phia, but most of them had been in training for it through twenty long 
years of trial and trouble. 

From 1765, the time of the passage of the Stamp Act, which was 
passed through both Houses of Parliament with little opposition, the 
Colonists, and especially the lawyers of the Colonies, had been careful 
and earnest students of the principles of free government. 

In 1774, having exhausted in vain all appeals to King and Parliament 
for a redress of their grievances, they sent delegates to a Continental 
Congress to deliberate on the state of public affairs, and in this Con- 
gress, which lasted for seven years, many of the future framers of the 
Constitution who were members of it found a most instructive school 
of statesmanship, and constantly devoted themselves to the social and 
political education of the Colonists in matters of government and of 
public law and popular rights. 

In 1776, as the representatives of the United States of America in 
General Congress assembled, appealing to the Supreme Judge of the 
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world for the rectitude of their intentions, they did, “in the name and 
by the authority of the good people of the Colonies, solemnly publish 
and declare that these United Colonies are, and of right ought to be, 
free and independent States; that they are, and of right ought to be, 
absolved from all allegiance to the British Crown; and that all political 
connection between them and the State of Great Britain is, and ought 
to be, totally dissolved.” They declared “that as free and independent 
States they have full power to levy war, conclude peace, contract alli- 
ances, establish commerce, and to do all other acts and things which in- 
dependent States may of right do,” and for the support of this dec- 
laration, with a firm reliance on the protection of Divine Providence, 
they mutually pledged to each other their lives, their fortunes, and their 
sacred honour. 

From the hour of the Declaration, the men who made it, and all the 
other Statesmen of the Colonies, had to give renewed and constant 
study to the whole science of government. 

As they proved able by force of arms to make good this declaration, 
the United Colonies became’ from its date a new Nation, over which 
Congress, by general consent and acquiescence, exercised the powers of 
a general Government, for all the purposes of the very serious exigency 
which had called it into existence. But it was a Government by Con- 
gress only, with feeble and undefined powers, without an Executive and 
without a Judiciary. While the war lasted it barely sufficed, and af- 
forded daily object lessons of its own defects, and of what was re- 
quired for a better Government when better days should come. 

The several individual States, being absolved from the Royal Char- 
ters under which they had before practically managed their own af- 
fairs, adopted written Constitutions, based in each case upon the Sov- 
ereignty of the People, to take the place of the former dominion of 
Parliament. An epoch of Constitution making set in, during which 
the principles of representative popular government were discussed and 
understood. Virginia, the largest of the States, the home of Wash- 
ington, Jefferson, Madison, and Monroe, who were to be four out of 
the first five Presidents of the United States, took a leading part. 
New Hampshire had already framed a temporary form of Government 
“during,” as they said, “the unhappy and unnatural contest with Great 
Britain.” South Carolina and New Jersey had followed, but in the case 
of the former it was expressly declared that the Constitution established 
was “established until an accommodation of the unhappy differences 
between Great Britain and America could be obtained.” 
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_ Massachusetts, in 1780, with the utmost pains and deliberation pre- 
pared and adopted a complete Constitution, in which the powers of 
Government were carefully distributed, with the solemn declaration that 
neither the legislative, executive or judicial department shculd ever 
exercise the powers of either of the others “to the end that it may be a 
government of laws and not of men.” During the war the otser colo- 
nies were engaged in the same business of founding States upon the 
principles of civil and religious liberty, embodied in written Consti- 
tutions. Rhode Island alone, founded by Roger Williams, the great 
apostle of Toleration, having received from Charles the Second in 1663 
a Royal Charter, subsisted under it until 1842 without adopting any 
written Constitution. 

But it was not only in the individual States that the Framers of our 
Constitution were in all those years gathering knowledge and experience 
in the science of popular Government. From the very date of the 
Declaration, Congress, conscious of the inadequacy of its powers, even 
for the purposes of carrying on war and conducting foreign affairs, en- 
tered upon. the novel and difficult task of arranging a scheme which 
should enable it more efficiently to conduct those affairs which were of 
common interest to all the people of the thirteen States, and which no 
one of them, nor all of them individually, could control. After two 
years they adopted and submitted to the States what they styled “Ar- 
ticles of Confederation and perpetual Union,” but it was not until 
March, 1781, that the powers of Congress were enlarged by the final 
ratification of these articles by the delegates of all the States. 

But this attempted bond of union—a crude experiment in the forma- 
tion of a National Government—proved little better than a rope of 
sand, and utterly failed to accomplish the purposes intended. While 
the war lasted the tremendous pressure of their common danger and 
common distress kept the States together, and made them obedient to . 
the requests of Congress which really had no power to command, but 
as soon as this external pressure was taken off, they fell apart, and each 
asserted its independent sovereignty. 

So jealous were the States, which had just escaped from the do- 
minion of one central power, of anything which should seem to create 
dominion over them in another, that although upon paper they had laid 
many restraints upon their own action, and conferred upon Congress 
extensive powers over their Federal affairs, they had carefully re- 
frained from giving any sanction to those powers, and from granting 
to Congress the means of compelling obedience to its enactments. ‘The 
Articles provided for no Federal Executive and for no Judiciary De- 
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partment, although they authorized Congress to provide for the set- 
tlement of boundary disputes between States, and to appoint Courts 
of prize and for the trial of piracies and felonies on the high seas. 
Moreover, Congress could not of its own authority raise a dollar of 
money for revenue, or a single man to recruit its armies. It could only 
make requisitions for men and money upon individual States, which met 
them or not as they found it convenient. Nor could it proceed at all in 
the exercise of the principal powers nominally conferred upon it until 
nine States assented to the same. One of the leading writers of the 
time thus describes the powers of Congress under this Confederation: 

“By this political compact the United States in Congress assembled 
have exclusive power for the following purposes, without being able. 
to execute one of them. They may make and conclude Treaties, but 
can only recommend the observance of them. ‘They may appoint Am- 
bassadors, but cannot defray even the expense of their tables. They 
may borrow money in their own name on the faith of the Union, but 
cannot pay a dollar. They\may coin money, but they cannot purchase 
an ounce of bullion. They may make war and determine what num- 
ber of troops are necessary, but cannot raise a single soldier. In short, 
they may declare everything, and do nothing.” 

Judge Story says that, strong as this language is, it has no colouring 
beyond what the naked truth would justify, and even Washington him- 
self wrote: “The Confederation appears to me to be little more than a 
shadow without the substance, and Congress a nugatory body, their 
ordinances being little attended to.” 

Of course, under such a system our national affairs drifted steadily 
and rapidly from bad to worse. Interest on the public debt could not 
be paid, nor the ordinary expenses of government be provided for. The 
treaties which had been made could not be carried out, and foreign na- 
tions would not deal in the way of new treaties with the envoys of a 
body, which had no head and no power to perform what they should 
agree to in its behalf. Our external commerce was at the mercy of 
foreign nations, whose laws contrived for its destruction, Congress 
could do nothing to counteract. And worst of all, our domestic com- 
merce, which between all the citizens of one nation should be free and 
equal, was at the mercy of the caprice or selfishness of each individual 
State. There were many boundary disputes between States which 
threatened civil war. Federal laws. were a dead letter, without Federal 
Courts to expound and define their true meaning and operation, or an 
Executive to see that they were properly executed. There was a general 
failure as yet to realise in actual enjoyment the advantages we had 


868 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


won by seven years of war, and everything seemed drifting towards 
bankruptcy, disunion, and anarchy. 

But these very defects of the Confederation, and the evils which 
resulted from them, demanded the constant exercise of the best brains in 
all the States to understand and to remedy them, and opened a new 
school for all our Statesmen in the study of Constitutional Govern- 
ment. When Washington had laid down his sword and surrendered 
his commission to Congress, after the signing of the Treaty of Peace 
which acknowledged the independence of the United States, he ex- 
horted his countrymen by all they held dear to provide for the estab- 
lishment of a strong and stable government as the only hope of retain- 
ing the liberties they had won; and from that hour until the Federal 
Constitution was made and ratified, he and Hamilton, and Franklin and 
Madison, and all the other great Statesmen who made it, or helped to 
secure its adoption, were engaged in the constant study of the princi- 
ples of free government, and in enforcing them upon the attention of 
their fellow citizens, so that they came to the performance of their great 
duties in the Federal Convention as graduates of the best practical 
school of Constitutional Law that the world has ever seen. 

Their allotted task was to create a National Government which should 
reach, for its own proper purposes, by its own power, every man and 
every foot of territory in the whole United States, and should at the 
same time leave untouched and undiminished the complete control by 
each State of all its internal and domestic affairs;—which should be 
entirely adequate without aid from the States, to govern the people ef- 
fectively in all matters that involved the general interests of all, to deal 
with foreign nations with the whole power and resources of the entire 
people behind it, in all the exigencies of Peace and War, and to ac- 
complish all this with the least possible vesting of arbitrary power in 
any department or officer of the new Government. 

They differed in opinion and sentiment on many points, but all agreed 
in a supreme dread of arbitrary power, whether it should be exercised 
by the Executive, the Legislative or the Judiciary Department, whether 
by a single man, or by a majority of all, for they considered that the ma- 
jority without any restrictions upon its power might become quite as 
dangerous as any other despot. They did not believe with my Lord 
Coke that absolute despotic power must in all governments reside some- 
where. They carried this distrust of arbitrary power so far that they 
actually tied the hands of the people, whom they regarded as the 
source of all political power, and deprived them of the right to consider 
any amendment of the Constitution, until it should be proposed by a 
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vote of two-thirds of both Houses of Congress or by a Convention 
called by Congress, on the application of the Legislatures of two-thirds 
of the States, and deprived them of the power of voting directly upon 
any amendment, which could only be ratified by the Legislatures or 
Conventions of three-fourths of the States. 

In other words, the People of the United States who ordained the 
Constitution, deprived themselves of the power to modify it by the di- 
rect vote of a majority or two-thirds or even three-quarters of their 
own number, whether that number should be three millions or eighty 
millions. They must act deliberately and indirectly through Congress- 
es, Legislatures, and Conventions. ‘Truly a rare instance of political 
self-restraint at the basis of free popular government. : 

One of the best definitions of the objects of such government is con- 
tained in the preamble of the Constitution: 

“We, the People of the United States, in order to form a more per- 
fect Union, establish Justice, insure domestic tranquility, provide for 
the common defence, promote the general welfare and secure the bless- 
ings of liberty to ourselves and our posterity, do ordain and establish 
this Constitution for the United States of America.” 

It was to “establish justice” for the people of the United States that 
the Federal Judiciary, with the Supreme Court as its head, was created. 
It forms the balance wheel by which the affairs of the Nation and its 
relation to the States are kept in working order, and is itself held in 
check by the power of the President to appoint its members as vacan- 
cies may occur, and by the power of Congress to impeach them for mis- 
conduct, to regulate the measure of its appellate jurisdiction, and to 
increase or diminish its numbers. The permanent stability of the ju- 
dicial power is assured by its being imbedded in the Constitution, with 
a jurisdiction co-ordinate with that of the Executive and Legislative 
Departments, by the extreme difficulty in the way of any amendment 
that would impair it, and by the universal conviction which the experi- 
ence of a century has produced, that its continued existence with the 
full enjoyment of its present functions is absolutely essential to the 
successful working of our scheme of popular representative govern- 
ment. 

The great achievement of the framers of the Constitution, was so 
to distribute the powers of government between the States and the Na- 
tion, as to give the latter supreme control over all subjects that con- 
cerned the general interests of all, and reserve to each of the former 
‘exclusive control over local affairs which concerned only its own ter- 
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ritory and people, and to do this in such a way that the State and Fed- 
eral Administrations should not clash in actual operation. 

They knew well the importance of a distribution of the powers of 

government between the three great departments. They created a 
Congress on which they conferred legislative powers over 18 enumer- 
ated subjects, necessarily involving the general interests of the people 
of all the States and essential to National Sovereignty, including the 
levying and collection of taxes for Federal purposes, the borrowing 
of money, the regulation of commerce with foreign nations and among 
the several States, the coining of money, declaring war, raising and 
supporting armies, and maintaining a navy. 
* They placed such limits upon the exercise by Congress of legisla- 
tive power as should prevent its interference with legitimate local ad- 
ministration by the States, or with the fundamental rights of the citi- 
zens, and put such prohibitions upon the legislative power of the States 
as should prevent their interference with the general powers and func- 
tions of the Federal Government. 

They vested the executive power of the Federal Government in the 
President, who was made Commander-in-Chief of the Army and Navy 
and of the Militia of the States when called into the service of the 
United States. He was granted power to pardon offenders against 
the United States, to make Treaties, provided two-thirds of the Senate 
concur, to have a veto power over acts of Congress, which could be 
overridden only by a vote of two-thirds on reconsideration. He was 
also to nominate, with the advice and consent of the Senate, Ambassa- 
dors, Judges, and all the principal officers of the United States, to rec- 
ommend to the consideration of Congress such measures as he should 
judge necessary and proper, to commission all officers of the United 
States, and to take care that the laws should be faithfully executed. 

And, finally, to secure the absolute supremacy of the Federal Gov- 
ernment over all matters of Federal cognizance, it was expressly pro- 
vided that “this Constitution and the laws of the United States which 
shall be passed in pursuance thereof, and all Treaties made under the 
authority of the United States, shall be the supreme law of the land, and 
the judges of every State shall be bound thereby, anything in the Con- 
stitution or laws of any State to the contrary notwithstanding.” This 
making the Federal Constitution and Treaties made, and laws of Con- 
gress passed under its authority, the supreme law of the land is the 
key of our dual system of Government, as the omnipotence of Parlia- 
ment is the key of the British Constitution. But the Federal Gov- 
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ernment, though supreme within the limits prescribed, is not omnipo- 
tent; it must keep within those limits. 

By the Tenth Amendment, passed immediately after the adoption of 
the Constitution, to prevent Congress from meddling with the domestic 
concerns of the States, or exercising powers not granted to them, it 
was expressly provided that the powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, are re- 
served to the States respectively, or to the People. 

Thus the People of the United States created for themselves two 
separate and distinct governments, each “of the people, by the people, 
and for the people,” each independent and exclusive of the other within 
its own scope and sphere, and each able, without aid from the other, to 
reach for its own purposes, by its own authority, every person and every 
foot of land within its territory. Complex as it may appear to people 
living under other forms of government, this dual system has worked 
very simply, smoothly, and harmoniously from the beginning until now, 
except for the single occasion when the terrible question of slavery 
proved to be too much for all the Departments of Government com- 
bined, and could only be settled by our long years of Civil War. 

But how has this marvellous result been accomplished? How has it 
been possible for these two Governments, each of prescribed and lim- 
ited powers, and each department of both similarly defined, to act in- 
dependently and at the same time harmoniously over the same peo- 
ple? By what magical force has each power, State and Federal, been 
kept within its own limits? What has prevented constant and hope- 
less conflict between State functions and officials, and Federal func- 
tions and officials, between State and Nation, and between State and 
State, originally 13 in number and now 45? How has it been possible 
to secure the due protection of the law to the citizens of one State in 
each of the other States, and the rights of aliens against local preju- 
dice and discrimination in any State, and how has the faith of Treaties 
been preserved in every locality? 

These, and a thousand other similar questions and doubts as to the 
successful working of our system, are answered by pointing to the 
Supreme Court created by the Constitution, and to the Federal Courts 
inferior to it.created by Congress, in which the judicial power of the 
United States is vested, a power which, as I have said, is co-ordinate 
and co-extensive with the Fxecutive and Legislative. Over whatever 
region Congress may attempt to legislate or the President to execute 
its laws, there the judicial power extends, to pass, if need be, upon 
the legality of their acts and the validity of their laws. The Consti- 
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tution, and each of its provisions, is supreme over President, Congress, 
Courts, and Sta*es, and the valid laws of Congress, and Treaties made 
under the authority of the United States, are the supreme law of the 
land for all its people, and for the Courts, Legislatures, and Governors 
of each State. 

The Supreme Court is the final judge of the validity of all laws passed 
by Congress or by the Legislatures of each of the 45 States, when 
brought to the test of the Constitution of the United States, and of 
the legality of all official acts when brought to the same test. It and 
the Federal Courts inferior to it furnish the vehicle by which the ju- 
dicial power of the United States is carried into the whole of its vast 
territory, to administer justice within the limits prescribed to it, to en- 
force the Federal laws and to punish offenders against them. 

The third Article of the Constitution is marvellously brief and sim- 
ple. The Judges, according to that good old rule which has worked 
so well in England since the days of William and Mary, are to hold 
their offices during good behaviour, and can only be removed by im- 
peachment, and their compensation shall not be diminished during their 
continuance in office. The Supreme Court has original jurisdiction 
only in cases affecting Ambassadors, Public Ministers, and Consuls, 
and in those in which a State shall be a party. The first branch of 
this original power has seldom been invoked, but over and over again 
a great State has been brought to its bar by another State to settle 
boundary disputes, always the most dangerous to the peace of adjoining 
States, and in each instance its decree has been submitted to with im- 
plicit obedience—a most unique judicial power, and a most convinc- 
ing example to persuade all nations to settle these most perilous ques- 
tions by arbitration. 

It has been well said “that the provision that the judicial power 
created by the people shall be the arbiter between the States themselves, 
in all their controversies with each other, marks the highest level ever 
attained in the progress of representative government.” 

Tocqueville says: “In the nations of Europe the Courts of Justice 
are only called upon to try the controversies of private individuals, but 
the Supreme Court of the United States summons sovereign powers 
to its bar.” ' 

John Stuart Mill declares it to be “the first example of what is now 
one of the most prominent wants of civilized society, a real Interna- 
tional Tribunal.” ' 

In all other matters the Jurisdiction of the Supreme Court is only 
appellate. The judicial power extends only to cases as they arise be- 
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tween party and party, and in the Supreme Court as they come to it 
mostly by appeal from the inferior Federal Courts, or by writ of error 
to the State Courts. 

The Courts of the United States exercise no supervision over, or in- 
terference with, the President or Congress, or the Legislatures of the 
States. They have no veto power. They do not lie in wait for Acts 
of Congress, to strangle them at their birth. They have no jurisdic- 
tion to pronounce any Statute, either of a State or of the United States, 
void because irreconcilable with the Constitution, except as they are 
called upon to adjudge the legal rights of litigants in actual contro- 
versies. [hey simply pass upon the rights of parties as they come be- 
fore them, and if a provision of the Constitution, or of a Federal Stat- 
ute, or a Treaty is invoked for or against a right claimed or denied, 
they interpret the Constitution, the Law, or the Treaty, and determine 
the right. ; | 

In this way, and in this way only if an Act of Congress or of a State 
Legislature is claimed to be invalid, or an official Act is claimed to be 
illegal under the Constitution of the United States, and the decision of 
that question is vital and necessary to determine the rights of the par- 
ties, they perform the ordinary duty of interpretation, and declare the 
validity or invalidity of the Act, and so determine the right between the 
parties before them in that particular case, and for no other purpose, 
and this may happen months or years after the enactment of the Statute. 

The Supreme Court will perform no duties except judicial duties. 
So, when in 1794 President Washington requested the opinions of the 
Judges on the construction of the Treaty with France of 1778, they 
declined to comply, and when an early Congress enacted that certain 
pension claims should be considered and passed upon by the Federal 
Courts, the Supreme Court upheld them in refusing to act under it, upon 
the ground that the power proposed to be conferred was not judicial 
power within the meaning of the Constitution. Nor will the Court give 
a hearing to a fictitious or collusive case, contrived to raise a question as 
to the validity of a Statute. 

Keeping strictly within the limit prescribed to it of exercising only 
judicial power, the Federal Judiciary has steadily refrained from exer- 
cising any political power, which belongs exclusively to Congress and 
the President, and so it has been brought into no collision with the 
other departments. It will not even indulge in discussions, or express 
opinions upon purely political questions. 

All attempts, for instance, to induce it to interfere either to restrain 
or compel the President in the exercise of his power to see that the 
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laws are faithfully executed have failed. In the case of foreign nations, 
as well as in that of the Sovereign States of the Union, the Government 
acknowledged by the President, or by the President and Congress, is 
always recognized by the Supreme Court. In all such questions as are 
purely political it holds itself bound by the acts of the other departments. 

So the question whether and upon what conditions aliens shall be 
expelled or excluded from the United States, belonging to the political 
departments of the Government, the Court refused to express any opin- 
ion upon the wisdom, the policy, or the justice of the measures enacted 
by Congress in the exercise of the powers confided to it by the Con- 
stitution over that subject. Thus it constantly sets the example to each 
of the other departments of the Government of minding its own busi- 
ness, and keeping strictly within its assigned province. 

But, careful as the Judges are to confine the exercise of the Federal 
judicial power to cases as they arise, that power does extend to “all 
cases of law and equity arising under the Constitution, the laws of the 
United States, and Treaties made under their authority, to all cases 
affecting Ambassadors, other public Ministers and Consuls, and to all 
cases of Admiralty and Maritime Jurisdiction” ; and whenever any such 
case does come before the Supreme Court it must take cognizance of 
it, and it cannot shrink, and never has shrunk, from: determining the 
question of private right so arising. It is under these clauses that its 
unique and peculiar function of testing the validity of State Laws and 
Constitutions and of Federal Statutes, and the legality of the acts of 
State and Federal officers arises. 

The remainder of the Federal judicial power depends wholly upon 
the character of the parties to the controversy. It extends “to contro- 
_versies to which the United States shall be a party.” This enables the 

Federal Courts to enforce the Acts of Congress, civil and criminal, 
against all persons within the realm; “to controversies between two or 
more States,” the purpose of which I have already indicated, as making 
the Supreme Court the Arbitrator and Peacemaker between Sovereign 
States; to ‘controversies between a State and citizens of another State, 
between citizens of different States, between citizens of the same State 
claiming lands under grants of different States, and between a State, 
or the citizens thereof, and foreign States, citizens, or subjects.” It 
was wisely concluded that in all such cases justice would be safer and 
surer, against State or local interest, prejudice or passion, in Courts 
representing and vested with the authority of the whole nation, than in 
the Courts of the State of an interested party, and that foreigners es- 
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pecially should have the right to have their causes heard and decided ey 
National Tribunals. 

These clauses, which make jurisdiction dependent upon the citizen- 
ship or character of the parties, have been a prolific source of litigation 
in the Federal Courts, have opened to them the entire field of law and 
equity; have extended their adjudications to the whole body of juris- 
prudence, and have given to the decisions of the Supreme Court, by 
reason of the weight and force of character of the Court and its mem- 
bers, a commanding authority with the State Courts, and persuasive in- 
fluence with foreign tribunals. But in this department of its functions 
the Supreme Court does not differ, in the scope of its powers and duties, 
from the Courts of last resort of other nations, and its distinctive and 
peculiar character is not involved. 

The power of the Court to declare State and Federal Statutes, and 
the acts of the National and State Executive officers invalid, as being 
in violation of the Constitution of the United States, naturaliy attracts 
the attention of foreign observers. 

In the 112 years of its existence the Court has pronounced 21 Acts 
of Congress, and more than 200 State Statutes, to be in conflict with 
the Federal Constitution, and therefore invalid, and in each instance 
there has been complete and peaceful acquiescence in the decision. So 
that instead of being a disturbing element, the exercise of this power 
confirms the peaceful relations between the States and the Nation, and 
between the States as among themselves, protects foreign nations from 
the breach of Treaties, and conserves the right of property and con- 
tract, and the fundamental rights of personal liberty. 

I may not, perhaps, do better than to give you several examples of 
the exercise of this wholesome, beneficial, and altogether conservative 
power. 

The Constitution provides that “no State shall pass any law impair- 
ing the obligation of contracts,” and the aid of the Court has often been 
invoked for protection against the attempts of States to violate this 
prohibition. 

The framers of the Constitution believed, and the people of the 
United States, in view of the successful operation of this prohibition for 
more than a century, believe that the States ought not to be permitted 
to intervene between the parties to a contract, to destroy or impair the 
binding force of terms by which they have agreed to be bound, and 
that such intervention is contrary to the principles of popular govern- 
ment. 
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It is true that in the days that tried men’s souls before the adoption 
of the Federal Constitution many attempts had been made by States 
to intervene for this purpose, which doubtless led to the adoption of 
this clause. . 

Mr. Hamilton, in the Federalist, classing such laws with bills of 
attainder and ex post facto laws, which are prohibited by the same 
clause, says: 

“Laws impairing the obligation of contracts are contrary to the first 
principles of the social compact, and to every principle of sound legis- 
lation. They are prohibited by the spirit and scope of the State Con- 
stitutions. Our own experience has taught us, nevertheless, that ad- 
ditional fences against these dangers ought not to be omitted. Very 
properly, therefore, have the Convention added this constitutional bul- 
wark in favour of personal security and private rights. And I am 
much deceived if they have not, in so doing, as faithfully consulted 
the genuine sentiments as the undoubted interests of their constituents. 
The sober people of America are weary of the fluctuating policy which 
has directed the public councils. They have seen with regret and in- 
dignation that sudden changes and legislative interferences in cases 
affecting personai rights, become jobs in the hands of enterprising and 
influential speculators, and snares to the more industrious and less in- 
formed part of the community. They have seen, too, that one legis- 
lative interference is but the first link of a long chain of repetitions, 
every subsequent interference being naturally produced by the effects 
of the preceding. They very rightly infer, therefore, that some thorough 
reform is wanting which will banish speculations on public measures, 
inspire a general prudence and industry, and give a regular course to 
the business of Society.” 

In the celebrated Dartmouth College Case the protection of this clause 
was invoked by the Trustees of the College to recover its property ’ 
from a person who held it for new Trustees under the authority of a 
law of the State of New Hampshire. 

In 1769, King George the Third by Royal Charter incorporated 
twelve persons, therein named as “the Trustees of Dartmouth College,” 
granting to them and their successors the usual corporate privileges and 
powers, and authorizing the Trustees who were to govern the College 
to fill up all vacancies which may be created in their own body. The 
application by the Founder, who had already established the College, 
was for a Charter to incorporate a religious and literary institution, 
and stated that large contributions had been made for the object, which 
would be conferred upon the Corporation as soon as it was created, and 


THE SUPREME COURT—ITS PLACE IN THE CONSTITUTION S77 


on the faith of the Charter the property was conveyed to it. After the 
revolution, in 1816, the Legislature of New Hampshire passed an Act 
increasing the number of Trustees to 21, giving the appointment of the 
additional members to the Governor of the State, and creating a Board 
of Overseers with power to inspect and control the most important acts 
of the Trustees. 

Admitting that the provision of the Constitution embraced only con- 
tracts which respect property or some object of value, and which con- 
fer rights which may be asserted in a Court of Justice, and did not 
refer to grants of political power or to acts creating institutions to be 
employed in the administration of Government or of public property, 
or in which the State as a Government was alone interested, the Court 
after most mature consideration reached the conclusion, that the Char- 
ter was a contract which secured to the Trustees the property and 
control of the College—a contract made upon valuable consideration— 
for the security and disposition of property, and on the faith of which 
real and personal property\had been conveyed to the Institution, and 
therefore a contract, the obligation of which could not be impaired 
without a violation of the Constitution of the United States. 

It held that the Statute of New Hampshire did impair it, and was 
therefore void, and rendered judgment restoring the property and 
control of the College to the Trustees who represented the Founder. 
The opinions of Chief Justice Marshall and Judge Story are master- 
pieces of judicial reasoning, and the principles laid down by them have 
ever since prevailed. In 56 cases decided by the Court, Acts of State 
Legislatures have been declared invalid in accordance with these prin- 
ciples, because they impaired the obligation of contracts, and it is not 
too much to say that, instead of having a disturbing or disintegrating 
effect upon civil society, these decisions have done more than any other 
single cause to inculcate a reverence for the law, and for the sanctity of 
the right of private property, which is one of the chief objects of free 
government. 

It is true that the constitutional prohibition against laws impairing the 
obligation of contracts does not expressly apply also to Congress. In - 
the Convention Mr. Gerry, a prominent delegate from Massachusetts, 
made a motion that Congress ought to be laid under the like prohibition, 
but found no seconder. But in the amendments which were proposed by 
Congress at its first session, almost as conditions on which many of 
the States had adopted it and which were quickly ratified, other re- 
straints were laid upon Congress which had the like effect. It was ex- 
pressly declared that no person shall be deprived of life, liberty, or 
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property -without due process of law, nor shall private property be 
taken for public-use without just compensation, and Congress is bound 
by these prohibitions. No matter what the emergency, it cannot violate 
these fundamental principles of personal rights. 

The Court has held that the United States cannot, any more than a 
State, interfere with private rights except for legitimate governmental 
purposes, that they are as much bound by their contracts as are in- 
dividuals, that if they repudiate their obligations it is as much repudia- 
tion, with all the wrong and reproach that term implies, as it would be 
if the repudiator had been a State, a Municipality, or a citizen. 

But strict and earnest as the Court has been in enforcing this con- 
stitutional prohibition against laws impairing the obligation of con- 
tracts, it has been ready to recognise and give full force and effect to 
the Statutes of other nations which imposed no such prohibition on the 
law-making power. 

The Canada Southern Railway Company, under its Charter granted 
by the Dominion of Canada, had issued its bonds at a high rate of in- 
terest, and had sold them in New York to citizens of the United States, 
but getting into difficulties the Company devised a scheme of arrange- 
ment, which was enacted by the Dominion Parliament, by which the in- 
terest on the bonds outstanding was scaled down to a lower rate without 
the consent of the bondholders, a clear case of impairing the obligation 
of a contract. The bondholders appealed to the Supreme Court, which 
held that the “Arrangement Act” was valid in Canada, and bound non- 
assenting bondholders there by force of the scheme; that as it did have 
that effect in Canada, the Courts of the United States should give it 
the same effect, even as against citizens of the United States whose 
rights accrued in the United States before its passage; that there was 
no constitutional prohibition in Canada against the passing of laws im- 
pairing’ the obligation of contracts, and that, under these circumstances, 
the true spirit of international comity required that schemes of this 
character, legalized at home, should be recognized in other countries. 

The clause of the Constitution giving Congress the power to regulate 
commerce with foreign nations, and between the States, has been 
another fruitful source of business in the Supreme Court in the way 
of testing the validity of State laws. 

At the outset of steam navigation, the State of New York undertook 
to reward Robert Fulton for his invention and enterprise by an Act 
giving him the monopoly of navigating by fire or steam all the waters 
within the jurisdiction of the State. Under this Act the Assignee of 
Fultom had commenced running a line of boats between certain ports of 
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New Jersey and New York, and obtained from the State Courts of 
New York an injunction to restrain the owners of an opposition line 
of boats, put on between the same ports, from entering the waters of 
New York State with their boats. But the Supreme Court held, upon 
appeal, that the New York enactment was in conflict with the power 
of Congress to regulate commerce, and with its Acts in relation to com- 
merce, and upon this ground vacated the injunction and established the 
right of all vessels to enter the port of New York under the authority 
of Congress. It was held that by virtue of the constitutional clause re- 
ferred to, Congress had exclusive authority to regulate commerce in all 
its forms in all the navigable waters of the United States, their bays, 
rivers, and harbours, and to make navigation free to all without any 
restraint or interference from any State Legislature. 

By a long series of decisions that followed under the commerce clause 
the Court, with inflexible firmness and far-reaching sagacity, established 
the absolute supremacy of the nation over the whole subject of com- 
merce, navigation, travel, and intercourse between the States, which 
went far to strengthen the power of the Union. At the same time they 
secured to the citizens of every State the full enjoyment of the privi- 
leges and immunities of citizens in all the other States, and also that 
absolute freedom of internal trade throughout the country which has 
so vastly promoted the prosperity of the people. 

The influence of the Court in maintaining the faith of Treaties has 
been powerful and far reaching. By the Treaty of Peace with Great 
Britain, in 1783, it was agreed that British creditors should “meet with 
no lawful impediments” in the collection of their claims; and the Con- 
stitution said that Treaties, like laws, made under its authority, should 
be the supreme law of the land. Various attempts had been made by 
several States, before the adoption of the Constitution, to impede or 
prevent the collection of such claims. The subject provoked bitter and 
exciting controversies, but the Court, against the contention of John 
Marshall himself, then at the Bar, held that the Treaty was supreme, 
and equal in its effect to the Constitution itself, in overruling all State 
laws upon the subject, and that its words were as strong as the wit of 
man could devise to override all obstacles directed against the recovery 
of such debts. Of course, any such law passed by a State after the 
Treaty contrary to its terms would be void. 

Perhaps the most striking illustration of the power of the Court to 
declare Acts of Congress itself invalid, as contrary to the Constitution, 
was the celebrated Income Tax case. Congress in 1894 had passed a 
General Revenue Law, certain sections of which imposed an Income 
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Tax upon all incomes exceeding a certain amount named. This tax 
was levied indiscriminately upon all incomes alike, from whatever source 
derived, whether from rents of real estate, the income of invested per- 
sonal property, or from earnings. But the Constitution had ordained 
that direct taxes should be apportioned among the several States ac- 
cording to the numbers of their respective populations, in contradis- 
tinction to duties, imposts, and excises, which should be uniform 
throughout the United States. 

It was contended by those who challenged the validity of the law, 
that taxes on rent, and taxes on’the income derived from invested per- 
sonal property, were direct taxes within the meaning of. the Constitu- 
tion, and that instead of being levied uniformly, man for man, through- 
out the United States, they should have been apportioned among the 
several States according to population. The difference was very con- 
siderable and substantial. The effect of the Act, if sustained, would 
be to throw the principal burden of the Tax upon a few large States, 
in which the relative proportion of wealth was in excess of the relative 
proportion of population, and to.exempt the other States proportionally 
from their constitutional share of the Tax. The opponents of the Income 
Tax also insisted that any inequality, which should arise from its being 
apportioned among the States according to population, was an inequality 
contemplated by the framers of the Constitution, and was intended to 
prevent an attack upon accumulated property by mere force of numbers. 

The Court, against vehement and powerful opposition at the Bar, 
and from a formidable minority of the members of the Court itself, 
took this view, and declared the Tax to have been laid unconstitution- 
ally, so far as it affected incomes from rents and from invested personal 
property. And as the invalid portions constituted so large a proportion 
of the whole Income Tax levied by the Act, that Congress could not be 
deemed to have intended to impose the rest’ without them, it further 
adjudged that all the Income Tax provisions of the Act, which con- 
stituted a single and entire scheme, must be held void. 

There were some popular protests against the decision, and direful 
prophecies that it would disable the nation in future emergencies from 
raising the revenue it needed, but no such results have yet appeared. 
Congress, in its subsequent enactments, has conformed to the decision, 
and when the war with Spain came on, and an immensely enlarged 
revenue was needed at once, it found no difficulty in imposing taxes 
constitutionally and so successfully that, the year after the war closed, 
the Treasury was found to be burdened with so great a surplus that 
the entire body of war taxes had to be repealed at once. 
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The same case contains a fine illustration of the power of the Court 
to protect the States in the exercise of their legitimate power to manage 
their own affairs from interference by the Federal Government. The 
Income ‘Tax was levied also upon income derived from ithe interest 
upon bonds issued by Municipal Corporations, which were but civil 
divisions of the States, and the Court held that as a tax upon the in- 
come of Municipal bonds tended to cripple the power of the local 
authorities to raise money for the purposes of local government, it 
was not within the power of the Federal Government to impose it, any 
more than it would be constitutional for the States to impair the power 
of the Federal Government to raise money for Federal purposes by 
taxing its bonds. 

By the adoption of the Fourteenth Amendment, to meet the condi- 
tions resulting from the abolition of slavery at the close of the Civil 
War, new restraints were imposed upon the States, the consideration 
of which has largely occupied the attention of the Supreme Court. 

It provides that “No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or prop- 
erty without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.” 

Doubtless this amendment was primarily intended for the protection 
of the newly emancipated slaves, especially in the States where they 
had so long been held in bondage, but in its language there is no dis- 
tinction of race or colour, and the Court held that it could make no 
such distinction in its application, which must be made alike to all cases 
and subjects that came within the scope of its language in its natural 
meaning. 

It must not be thought, however, from these numerous restraints 
imposed by the Constitution upon the power of the States, and the very 
considerable number of cases (exceeding 200 in all) in. which the 
Supreme Court has pronounced their Statutes invalid, that the Court 
is biased against the States, or inclined unduly to enforce the limits 
imposed upon them. On the contrary, it has been quite as jealous and 
careful to uphold and maintain the reserved rights of the States in all 
matters of local and domestic concern, and to protect them from viola- 
tion by the Federal Government, as it has been to maintain the exclusive 
province of Congress in national concerns against intrusion by the State 
Legislatures. 

It has endeavoured, with success, to maintain the just and exact 
balance of power between them as prescribed by the Constitution, As 


CHOATE—D6 


882 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


against the 200 cases in which State laws have been invalidated by its 
judgments, vastly more numerous cases will be found, in its reports, in 
which State laws have been maintained by it against attack on the 
ground that they involved a violation of the Federal restraints. If, then, 
it be asked—why has it only pronounced 21 Acts of Congress invalid 
on constitutional grounds, while 200 State laws have been condemned? 
the answer is that there are 45 States and only one Congress, and that 
the members and Committees of Congress are much more familiar with 
the Federal Constitution than those of a State Legislature, who natu- 
rally look first to that of their own State. It is notable, too, that the 
legislators of some States must be much more studious of the Federal 
Constitution than others, for while Louisiana, which became a State 
in 1812, and from its French origin has retained the civil law instead 
of the common law, has had 20 of its laws pronounced invalid for 
violation of the Constitution, Massachusetts, one of the original thirteen 
States, has only suffered twice in this way in her whole history. 

Congress is, of course, in the first instance the judge of the constitu- 
tionality of its own Acts, and its members being mostly lawyers, are 
familiar with the letter and spirit of the Constitution. The cardinal and 
wholesome rule of the Court has been, not to pronounce either a State 
or Federal law invalid on constitutional grounds unless the violation 
is clearly established, that the presumption is in favour of the validity 
of a Statute, and that this continues until the contrary is shown beyond 
a rational doubt. 

The Supreme Court has felt that one branch of the Government 
cannot encroach on the domain of the other without danger, and that 
the safety of our institutions depends in no small degree on a strict 
observance of this salutary rule. It speaks volumes for the wisdom and 
caution of the Court which is vested with this remarkable and fasci- 
nating power, that in so great a mass of State legislation, some of it 
crude and undigested, consisting of thousands of volumes, it has not 
found it necessary to exercise the power much more frequently. 

It has been a source of frequent wonder to foreign observers that a 
written Constitution, which was framed in the 18th century for thirteen 
feeble States, with three millions of people of substantially uniform 
wealth or poverty, scattered along the Atlantic seaboard, and for whose 
government it was regarded as a preearious experiment, should be 
found to answer as well in the 20th century for the needs of a great 
nation of eighty millions in forty-five States, occupying the breadth of 
the Continent, with gigantic accumulations of individual and corporate 
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property, with conflicting interests and sentiments, and wide differences 
of social condition. 

There was much debate in the discussions which resulted in the 
adoption of the Constitution, whether the Government which it called 
into being could reach and control even a people that was expected to 
occupy the territory which the Treaty of Peace of 1783 secured to the 
United States, which extended only from the Atlantic to the Mississippi 
River, and from the lakes to the northern boundary of Florida. Since 
that time our territory has expanded more than four times, and now 
embraces insular possessions of vast extent, at enormous distance from 
the seat of Government and half way round the globe. 

The fundamental difficulties of time and space have been overcome 
by the triumphs of steam and electricity, wholly unforeseen and un- 
expected in 1787, but which now, in the case of the United States and 
Great Britain alike, have rendered possible the administration of Gov- 
ernment from London or from Washington on any portion of the 
earth’s surface. At the time of the adoption of our Constitution it took 
about as long to travel the length or breadth of the then United States 
as it does now to go from New York to Manila, or from London to 
Pekin, and orders of either Government which then would have taken 
months to transmit, now reach their destination so as to be put in 
execution at the other end of the world in a few hours, and sometimes 
in a few minutes. 

But in our case, we can account for the fact that a written Constitu- 
tion, instead of being torn asunder and left by the way as the Nation 
expanded, as new and wholly unexpected conditions arose, has grown 
with the growth of the Nation, like the hide of an animal from its 
birth to its maturity, so that it still embraces and covers the whole of 
our vast national life. We owe it, first, to the wisdom of its framers, 
who inserted in it only fundamental rules and principles, generally and 
briefly expressed, leaving it always to Congress to fill in and provide 
for all details; and secondly, to the vigorous and masterly manner in 
which the Supreme Court has exercised its essential and lawful function 
of construction. By this it has applied the whole instrument and each 
of its parts to new conditions as they arose, and has developed and 
strongly asserted the inherent powers of sovereignty intended to be 
vested in the Government of the United States, and necessarily result- 
ing from their existence as a Nation. It was our happy fortune that 
for 34 years, in that critical period of our history which was to deter- 
mine whether we were to be a great and powerful Nation, adequate for 
all the needs of a first-class Power in the world, or only a league of 
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States like the old Confederation, we had the benefit of the broad and 
robust intellect of Chief Justice Marshall, to enforce the liberal prin-. 
ciples of construction which the genius of Hamilton had laid down. 

In a single paragraph he states the whole theory upon which the 
Court has administered the Constitution, and fitted it to the growing 
wants and changing conditions of the Nation: 

“The Government is acknowledged by all to be one of enumerated 
powers. The principle that it can exercise only the powers granted to 
it is now universally admitted. But the question respecting the extent 
of the powers actually granted is perpetually arising, and will probably 
continue to arise, as long as our system shall exist. The powers of the 
Government are limited, and its powers are not to be transcended. But 
the sound construction of the Constitution must allow to the National 
Legislature that discretion with respect-to the means by which the 
powers it confers are to be carried into execution, which will enable 
that body to perform the high duties assigned to it, in a manner most 
beneficial to the people. Let the end be legitimate, let it be within the 
scope of the Constitution, and all means which are appropriate, which 
are plainly adapted to that end, and which are not prohibited, but are 
consistent with the letter and spirit of the Constitution, are constitu- 
tional.” 

Hamilton, in the Federalist, declared that “the judiciary is beyond 
comparison the weakest of the three departments of power; that it can 
never attack with success either of the other two; and that all possible 
care is requisite to enable it to defend itself against their attacks.” 
Montesquieu, whose works, with Blackstone’s, were the text-books of 
constitutional liberty which the framers had constantly in hand, declared 
that “the judicial power is next to nothing.” And it was said by an- 
other French publicist, “It has no guards, palaces, or treasures, no arms 
but truth and wisdom, and no splendour but the justice and publicity 
of its judgments.” But the Supreme Court, sustained generally by the 
_ confidence and affection of the people, has more than held its own. 
Keeping carefully within its own limits, it has for the most part la- 
boured to keep the other departments of Government within theirs, and 
the powers of the States and of the Nation from coming into conflict. 
In its hands the judicial power has been the force of gravitation which 
has kept each member of our federal system in its proper orbit, and 
maintained the essential harmony of the whole. 

The closing scene in the Federal Convention, which made the Court 
in a way the guardian of the Constitution, will be ever memorable. 
After months of discussion, sometimes violent, more than once ap- 
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proaching the very brink of dissolution, in hopeless despair of coming 
to any agreement, at last the grand triumph of compromise and mutual 
concession was accomplished, and the members met to affix their names 
to the instrument. Hamilton, one of the youngest, acted as scribe, and 
after Washington had signed first as “President and Deputy from Vir- 
ginia,” inscribed on the great sheet of parchment the name of each 
State, as the delegates came forward.in geographical order to add their 
names. When all had signed, Franklin, the oldest and most famous of 
them all, pointing to the sun emblazoned behind the chair in which 
Washington had presided through the whole struggle, said to those 
about him, “In the vicissitudes of hope and fear, I was not able to tell 
whether it was rising or setting. Now, I know that it is the rising sun.” 
After more than a century’s trial of their work, the sun which Franklin 
saw is not yet near the zenith—much has been done, but vastly more 
remains to be accomplished, and it'is still morning with our young 
Republic, ; 
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RALPH WALDO EMERSON 


Appress DELIVERED AT THE PassMoRE EDwarps INstTITUTE, LONDON, 
June 15, 1903 


We come to-day, in these congenial surroundings of the Passmore Ed- 
wards Settlement, to unveil the bust of a great American, certainly one 
of the greatest of them all, Ralph Waldo Emerson, the centenary of 
whose birth, on the 25th of May last, was celebrated with reverence 
and enthusiasm throughout his own country and in many distant lands. 
Hundreds of speakers and writers have been discussing his merits, 
and I have absolutely nothing new to offer on a subject so freshly 
familiar. I would much rather set him before you in his own words 
than in any of my own. 

His claims to distinction as poet, philosopher and prophet have been 
warmly advanced by his disciples; and as freely contested by the critics, 
but whatever controversy there is about him seems to me to be really a 
war of words and a contest of definitions. It is generally agreed that 
he was one of the great intellectual lights of the nineteenth century ; 
that, as a result of his forty years of wide and almost universal reading, 
profound contemplation, brilliant writing, and enlarged discourse, he 
came to be recognized as one of the wisest of men, a great and efficient 
teacher of his own generation, and of that which came after it, and far 
in advance of his age on many important questions. 

He certainly had a vivid and fertile imagination, a wonderful power 
of idealizing the facts of nature and the events of life, and a quick 
sympathy with all that concerned and interested humanity, which en- 
abled him to produce some poems which still live after half a century, 
and which are likely to find many readers in coming generations. 

His neighbors assembled at Concord Bridge to celebrate the com- 
pletion of the monument which marked the spot where the plain farmers 
of New England offered the first armed resistance to British troops. 
There bloodshed on both sides began the long conflict which divided 
the British Empire into two independent nations,—nations which now at 
last happily vie with each other in words and acts of mutual friend- 
ship, and in efforts to advance the best interests of mankind. In a 
single stanza he told the thrilling story in words that still echo like the 
sound of a trumpet: 


“By the rude bridge that arched the flood, 
Their flag to April’s breeze unfurled, 

Here once the embattled farmers stood, 
And fired the shot heard round the World.” 
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Recalling his visit to Rome, and what he had seen of the work of 
Michael Angelo, as an architect, upon the great cathedral with its 
soaring dome, he apostrophized architecture as the Divine Art, directly 
illuminated by the Spirit of God, in words that ought to be immortal: 


“The hand that rounded Peter’s Dome, 

And groined the aisles of Christian Rome, 
Wrought in a sad sincerity; 

Himself from God he could not free; 

He builded better than he knew: 

The conscious stone to beauty grew.” 


He had absolute faith in the close relation between the living God 
and the spirit of the individual man, and in the boundless possibilities 
of human nature as its direct result. 

Listen to another single verse which ought to live as long as the 
language lasts, expressing this idea. He was showing how noble 
youth, brought up, it-may be, in luxury and ease, in sport and idling, 
prove to be heroes when the trumpet sounds and their names are 
called; and turning their backs on all they have prized before, on home 
and love itself, risk life and limb and happiness to save or serve the 
cause of their country: 


“So nigh is grandeur to our dust, 
So near is God to man, 

When Duty whispers low “Thou must,’ 
The youth replies, ‘I can.’” 


Nor are these utterances isolated and exceptional in their style and 
character. Much of his poetry breathes the same lofty spirit, the same 
living imagery. And sometimes he was master of a lighter vein, full 
of ‘sparkling wit and genial fun. - 

Witness his fable of the quarrel between the squirrel and the 


mountain : 

“The Mountain and the Squirrel had a quarrel, 
And the former called the latter ‘little Prig.’ 
Bun replied: 

‘You are doubtless very big, 

But all sorts of things and weather 
Must be taken in together 

To make up a year 

And a sphere, 

And I think it no disgrace 

To occupy my place. 

If I’m not so large as you, 

You are not so small as I, 

And not half so spry. 

T’ll not deny you make 

A very pretty squirrel track. 

Talents differ: all is well and wisely put, 
If I cannot carry forests on my back 
Neither can you crack a nut.” 
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Whether he is justly to be called a great poet or is destined to an 
immortality of centuries or not, he gave us much delightful poetry, 
and the lovers of poetry, who form but a small part of the readers 
of the English language, will always find much to cherish in what 
he has written. 

You all know the main facts of his simple and uneventful life. 
He was a Puritan of the Puritans, or if there be such a thing as a 
Puritan of the Puritans of the Puritans, he was exactly that. He 
was descended from a long line of dissenting clergymen, beginning 
with the original immigrant who had fled from persecution at the 
hands of Archbishop Laud. Being silenced for Non-conformity he had 
escaped to New England, and founded a church at Concord, the little 
village fifteen miles from Boston, which was to be Emerson’s home 
for life. 

Graduating at Harvard College at the age of 18, Emerson studied 
theology, and, under the influence of Dr. Channing, he became a 
Unitarian minister, a Protestant of the Protestants, and soon found 
himself the pastor of a church in Boston; but even the gentle trammels 
of that mild communion could not long: contain his independent soul. 
He gave up the sacred office, and all the difficulties’ which it involved 
for his gentle spirit, and retired to his ancestral village of Concord, 
where for forty years he ,devoted himself to plain living and high 
thinking, to deep reading and writing and lecturing, by which he ob- 
tained his livelihood, for he had been born and bred in poverty and 
received nothing by inheritance. 

To two successive generations of his countrymen, in his lectures, 
addresses and published writings, he gave, from time to time, the rich 
fruits of his reading, study, and contemplation. He read everything 
good, but Shakespeare, Plato, Plutarch, Goethe, Bacon, Swedenborg 
and Montaigne seem to have been his favorite authors. He remem- 
bered what he read as few people do, and made. notes of whatever im- 
pressed him, which furnished the material for those copious and apt 
illustrations of which his works are full. 

Though he severed his connection with the churches he certainly 
had a religion of his own which exalted and spiritualized him. Dr. 
Holmes, who knew him well and is one of his most appreciative 
biographers, says: “His creed was a brief one, but he carried it every- 
where with him. In all he did, in all he said, and, so far as all out- 
ward signs could show, in all his thoughts, the indwelling spirit was 
his light and guide: through all nature he looked up to Nature’s God; 
and if he did not worship the man Christ Jesus as the Churches of 
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Christendom have done, he followed His footsteps so nearly that our 
good Methodist, Father Haylos, spoke of him as more like Christ than 
any man he had known,” 

The great influence which, by his siden and spotless life, he 
rapidly acquired and maintained to the end, certainly had a marked 
effect in mitigating the rigid tone of dogmatism from which he re- 
volted. Dean Stanley, on his return from America, is said to have 
reported that “religion had there passed through an evolution from 
Edwards to Emerson, and that the genial atmosphere which Emerson 
had done so much to promote is shared by all the churches equally.” 

The same Father Taylor, a great apostle of Methodism, was so 
impressed by his pure and exalted spirit, that when some of his Metho- 
dist friends took him to task for maintaining his friendship with 
Emerson, on the ground that, being a Unitarian, he must go to a place 
not to be mentioned in good society, he replied, “It does look so, but I 
am sure of one thing; if Emerson does go to—that place—he will 
change the climate there, and emigration will set that way.” 

Of his prose writings, héw is it possible to say more than was 
said by Matthew Arnold, who judged him very critically, and cannot 
be said to have exaggerated anything in his favor? What he says 
is this: 

“As Wordsworth’s poetry is in my judgment the most important work 
done in verse in our language during the present century” (the nine- 
teenth, of course), “so Emerson’s Essays are, I think, the most im- 
* portant work done in prose.” 

His busy brain was never still, his driving pen was never idle, his 
eloquent voice, in lectures, and discourses, profound, entertaining and 
instructive, was heard by his countrymen with ever increasing delight 
and satisfaction. Self-reliance, absolute trust in his own conscience 
and convictions, and a fearless following of these in conduct and 
action, wherever they might lead, were the constant guides of his own 
life; and he never failed to urge upon his hearers and readers to 
pursue the same path. 

He appealed always to the higher, the highest, motives, instincts, 
passions of our nature, moral, intellectual and spiritual, and was never 
content to discover and repeat. what other men had said and thought 
on the subject in hand, except to illustrate his own thoughts and 
conclusions, which he evolved fearlessly from his own inner light, 
to which alone he looked for inspiration. The wide scope of subjects 
which he treated embraced the whole range of human life, conduct and 
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aspirations. His mission was to arouse, to stimulate and elevate the 
public and private life of America to a higher and nobler plane. 

He began to answer Sydney Smith’s cynical question “In the four 
quarters of the globe who reads an American book?” and led the way 
in rescuing American literature from the sluggish and torpid stream 
in which it had long been confined. He lived to see it flowing in a 
broad and ever widening current, which refreshed and animated .the 
whole of our national life. It was his peculiar gift and function 
to stimulate and inspire those who labored with him or followed 
after him in the field of letters, and before he died the real question 
came to be “In the four quarters of the globe, who does not read 
American books and recognize American ideas?” 

As time went on his books found many sympathetic and admiring 
readers among thoughtful men and women in England, and in foreign 
countries into whose many languages they were translated, and the 
Emerson cult became very widely spread. Herman Grimm wrote to 
him from Berlin: “Whenever I think of America I think of you,” 
and I have no doubt that to many serious and earnest souls in many 
lands, the name of our young Republic suggests first the image of this 
profound thinker and stimulating teacher. 

I confess that of all the authors with whom I have become familiar, 
I turn always first to him,for light and leading, and find him more 
suggestive, more instructive, more awakening than any other; there 
are but. few subjects dealing with the conduct of life, or the duties of 
man, or the study of nature, of which he has not treated more or less 
directly; and anyone who has to take up such a subject for the first 
time, cannot begin better than by turning to his pages to see what he 
has said about it. 

President Eliot, of Harvard, in a carefully prepared essay, quite 
worthy of Emerson himself, read in Boston on the centennial of his 
birth, has demonstrated that Mr. Emerson was far in advance of his 
time on many moral, social, and political questions, and that he indicated, 
with singular sagacity and foresight, the course of their future de- 
velopment—as the same actually occurred—so that although.the ranks 
of the prophets are closed against him, we may well describe him. as 
the forerunner of American thought. 

He rarely took part in any controversies, although many were raised 
in the path of his advancing progress, but left them to be fought. out 
by others, while he kept the even tenor of his way, thinking and 
teaching still. He cherished with unfaltering hope and confidence the 
noblest aspirations for his country, and uniformly predicted its ultimate 
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success and triumph in those better things that constitute true civiliza- 
tion; but he never hesitated to scourge his countrymen for their 
shortcomings, which stood in the way of their reaching the final goal 
of his high ideal. This he could always do with effect and authority, 
because he stood aside from politics, and because his courage and 
virtue commanded universal reverence. 

He lent the generous and telling influence of his character and 
opinion to the cause of reform, but sometimes turned rather a cold 
shoulder to practical reformers, whose rough and tumble methods were 
at variance with his gentle and retiring spirit. In great crises, how- 
ever, his soul was stirred, and his voice rang out like a megaphone 
across the land. 

In his address at Concord in commemoration of Emancipation in 
the West Indies he concluded with these prophetic words: 

“The sentiment of Right, once very low and indistinct, but ever more 
articulate because’ it is the voice of the Universe, pronounces Freedom. 
The Power that built this fabric of things affirms it in the heart; and 
in the history of the First of August has made a sign to the ages, of 
His will.” 

Within twenty years from that utterance, Lincoln had signed the 
proclamation which freed all the slaves in America, and the vast 
Empire of Russia had no longer a slave within its borders. 

When Sumner was struck down in the Senate for words, spoken in 
debate, he declared: 

“The events of the last few years and months and days have taught 
us the lessons of centuries. I think we must get rid of slavery or we 
must get rid of freedom.” 

When the attempt was made to force slavery upon Kansas by armed 
might, he said: 

“T wish we could stop every man who is about to leave the country. 
Send home every one who is abroad lest they should find no country 
to return to. Come home and stay at home while there is a country 
to save. When it is lost, it. will be time enough for any who are 
luckless enough to remain alive, to gather up their clothes and depart 
to some land where Freedom exists.” 

When the Proclamation of Emancipation was actually signed, he said : 

“The first condition of success is secured in putting ourselves right. 
We have recovered ourselves from our false position and planted our- 


selves on a law of Nature.” 
“Tf that fail, 
The pillared firmament is rottenness, 
And Earth’s base built on stubble.” 


892 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


“The Government has assured itself of the best constituency in the 
world. Every spark of intellect, every virtuous feeling, every religious 
heart, every man of honor, every poet, every philosopher, the generosity 
of the cities, the health of the country, the strong arms of the mechanic, 
the endurance of farmers, the passionate conscience of women, the 
sympathy of distant nations, all rally to its support.” 

When Lincoln was struck down he said of him: 

“By his courage, his justice, his even temper, his fertile counsel, 
his humanity, he stood a heroic figure in the centre of a heroic epoch. 
He is the true history of the American people in his time. Step by step 
he walked before them; slow with their slowness; quickening his 
march by theirs; the true representative of this continent, an entirely 
public man, father of his country; the pulse of twenty millions throb- 
bing in his heart, the thought of their minds articulated by his tongue. 
Only Washington can compare with him in fortune.” 

Scouted at first as a mystic and a dreamer, Ralph Waldo Emerson 
lived long enough to receive the general homage of the confidence and 
affection of his countrymen. ‘They honored him for his dauntless 
courage, his sublime devotion to what he believed to be the truth and 
the right, his clear and controlling conscience, his wisdom of which 
they garnered the ripe fruits, and his life-long endeavor to elevate the 
standard of their literature, morals, and manners. They admired his 
unfaltering patriotism, and his ardent sympathy with human nature, 
which no time could limit and no continent could bound. They loved 
him for his sweet and simple nature and life, his serene and spotless 
character, his modest and unassuming manners, and, most of all, be- 
cause he loved them, and spent his life in thinking and working for their 
highest welfare. Heart and soul he was full of sunshine; he shed 
its beams all about him and saw and revealed only the bright side. 

I rejoice that this striking image of him has found an abiding-place 
in this noble building, the home and centre of a great and good work. 
I congratulate Mr. Passmore Edwards and Mrs. Humphry Ward on 
acquiring this bust as a fitting ornament‘of this Institute, on the shelves 
of whose Library his books will be found. I am sure that they will 
reach many readers, and know that they will exercise on their minds 
nothing but a wholesome, elevating and inspiring influence. It all de- 
pends on what you read for. If you read only for dissipation of 
thought, or for oblivious languor, don’t touch Emerson. But if you 
seek for ideas and information, for light and leading, for real inspira- 
tion, for love of country, and faith in God and faith in man, you will 
find them all in him, 
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Three years ago, when “The Hall of Fame for Great Americans” 
was established in the University of New York by the lavish generosity 
of a citizen, the name of Emerson came out from the public election, 
confirmed by the votes of the council, as the eighth among famous 
native-born Americans of all the past. The seven who preceded him 
were Washington, Lincoln, Webster, Franklin, Grant, Marshall, Jef- 
ferson, all men of affairs, of the greatest affairs. But Emerson, as 
a pure man of letters, stood first in the hearts of his countrymen, and 
there we may be content to leave him to the judgment of posterity. 
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EDUCATION IN AMERICA 


INAUGURAL ADDRESS AT THE OPENING OF THE OxFrorD UNIVERSITY 
EXTENSION CouRSE OF SUMMER Lectures, Aucust 1, 1903 


In responding to the flattering invitation of the Vice Chancellor to 
open this Course of Summer Lectures by an Inaugural Address, it was 
with no presumption on my part that I could say anything that would 
instruct the instructors, or educate the educators. He would be a vain 
man indeed who would dare to come to Oxford with any such idea as 
that. The only service that I can render is to open the way for those 
public spirited and self-denying teachers, who for the coming month 
will guide your studies by unfolding the rich stores of their ample learn- 
ing. 

In casting about for a subject—if I required a subject for this oc- 
casion—I appealed to the tried experience of the Secretary, who 
kindly suggested that as the principal course of the season was to be 
upon the Middle Ages, I should take that vast subject for my theme. 
But America has no place in the Middle Ages. I see by the programme 
that the year 1485 is assigned as the terminus of that period of modified 
darkness, but surely there must be a mistake of seven years, for Col- 
umbus did not discover America till 1492. Then it was that there 
was a new creation—a new adjustment of the little world which we 
inhabit. Up to that time one half of the earth was still waste and 
void. It had been lost since the beginning of time. It was buried in that 
darkness which was upon the face of the deep; but the spirit of God 
moved upon the face of the waters, and opened the new hemisphere 
to the yearning eyes of the brave Genoese—and again He said Let there 
be Light, and there was Light. 

But however you may bound the Middle Ages, America contributes 
nothing to the studies and discussions which await you. I have care- 
fully examined your programme and find not the remotest allusion to 
the Western Hemisphere. From ocean to ocean, from the North Pole 
to the South, it was—except for the barbaric civilization.of Mexico 
and Peru—a trackless wilderness, whose wild inhabitants afforded no 
lessons for modern society, unless indeed it be for that very minute 
section of it, on either side of the water, the mere sportsmen—who do 
nothing but sport—for they spent their whole lives through the entire 
Middle Ages in hunting, shooting, fishing and canoeing. There never 
was such splendid sport, although nothing ever came of it but more 
sport. They were indeed our leisure class, the only leisure class Amer- 


EDUCATION IN AMERICA 895 


ica ever had—dating back to an unknown antiquity, certainly before 
the Conquest, perhaps before the Flood. Possibly our Pilgrim and 
Puritan Fathers took warning from their example when they resolved 
to found a new civil society which should consist, like More’s Utopia, 
of working classes only, and established the Commonwealth on the 
gospel of hard work, as it continues to this day. And so, perhaps, 
after all, America in the Middle Ages has contributed something to 
the sources of modern history. 

I will therefore, if you will allow me, confine myself to the very 
modest endeavor to give you a mere glimpse of Education, of Uni- 
versities, and University Extension in America, which may suggest 
to you their relation to the same great things in this country, without 
exposing me to the peril of commenting at all upon matters purely 
domestic here. A breeze from the West may sometimes be at least 
refreshing. 

For 130 years from the great Discovery, while England was ad- 
vancing by leaps and bounds, while Erasmus and Colet and More 
were doing their momentous work for the revival of learning in Eng- 
land, while Elizabeth’s marvellous reign was perfecting the English 
language and literature, culminating in Shakespeare and Bacon—the 
whole Western Hemisphere remained undisturbed and undeveloped, 
except as the boundless enterprise and. ambition of Spain invaded its 
tropical regions, and the energetic rivalry of Jacques Cartier and his 
successors led them to explore the St. Lawrence as the Pioneers of 
New France. 

The first great act of the English Colonists after the landing of 
the Pilgrim Fathers at Plymouth in 1620, and the more important Puri- 
tan Emigration under Endicott and Winthrop in 1628-9, was the first 
and a very signal example of University Extension—the foundation 
of Harvard College as a nursery of godly ministers for the service of 
the Colonies. ‘The new College was the direct child of Cambridge: the 
leaders of the Colony were Cambridge men, with a very little Oxford 
leaven, and John Harvard, born in Southwark, and baptized in St. 
Saviour’s Church, who gave his name, his library, and the half of his 
fortune to the new foundation, was a graduate of Emmanuel, the dis- 
tinctly Puritan College at Cambridge. Its nurture and discipline were 
all drawn from Cambridge sources, and for the first few decades it was 
-a small counterpart, but in extreme poverty and littleness, of one of 
the Colleges of the ancient University from which it sprang. 

While the Colonies still formed an integral part of the British Km- 
pire, eight more Colleges were founded after the same type, of which 
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Yale, Pennsylvania, Princeton, and Columbia, still maintain their as- 
cendency. As their limited and very scanty endowments would permit, 
these all followed the English types exemplified in Oxford and Cam- 
bridge. ‘They rendered great service to the Colonies and the Empire 
by training men, according to the approved classical and scholastic 
model, for the learned professions and for public life, and adequately 
answered the very moderate demands of the community for higher 
education. 

It was nearly two centuries from the foundation of Harvard in 1636, 
before the inadequacy of the Universities to supply the intellectual 
needs of the world, and to lead its advancing movements, was sus- 
~ pected, and another generation still before it was fully found out and 
exposed. So long as they were only expected to furnish for the serv- 
ice of the nation the necessary supply of lawyers, doctors and ministers, 
of teachers, scholars and public men, and to lead and promote the 
growth of its literature, the old routine, the old curriculum of the 
Colleges and Universities embracing Latin, Greek and Mathematics, 
with a little philosophy, metaphysics and history, were supposed to 
constitute the essential elements of the higher education which had 
sufficed for many generations. 

But a new era was at hand. Probably there never has been such a 
revolution in social and civil life, as was produced by the application of 
steam and electricity to the practical use and service of man, which 
began in the lifetime of men standing here to-night, and ushered in an 
epoch of material development and progress such as the world never 
witnessed before, and which has by no means reached its culmination 
yet. The growth of the population of the United, States from ten 
millions to eighty millions, the reduction of a virgin Continent to their 
use, the creation of a vast system of transportation by railroads that 
occupied every corner and reached every town in the country, the 
adaptation of all the applied arts to the construction, equipment and 
decoration of public and private buildings, the rapid advance of science, 
the multiplication of inventions, the unparalleled growth of manu- 
factures, and the consequent extension of commerce and trade,—all 
combined to create a new and enlarged civilization, which had outgrown 
the old Colleges and Universities, and threatened to leave them out, 
or at any rate far behind. This rapid and unbounded material and 
intellectual progress demanded and employed an amount and variety 
of education and brain power, which neither their numbers, their 
resources, or their system of training enabled the old Universities to 
furnish. Probably a very small proportion of this mighty work, which 
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characterized and marked the 19th Century, had been done or devised 
by the graduates of our old institutions of learning. While they had 
been filling the professions, the halls of legislation, the great public 
offices, the chairs of the teachers and men of letters, the nation had 
looked for and found a great army of men of brains and men of action 
to attend to its construction, its transportation, its manufactures, its 
commerce, and business of every kind. 

It was found then that our higher education must be adapted to this 
startling and violent change in our national life, and that if our Col- 
leges and Universities would hold their own, they must greatly in- 
crease their numbers, change their methods, and assume new and 
closer relations with the people whom they still aspired to instruct 
and lead. 

In the first place their numbers were multiplied. At the beginning 
of the century there were only twenty-six Colleges and Universities 
in the whole territory of the United States, and many of these were 
in an infant and undeveloped state. They are now numbered literally 
by hundreds, bringing the higher education home to the people every- 
where, many of them richly endowed, most of them furnishing to the 
youth of the surrounding community an adequate and varied training, 
adapted to qualify them for business and for any public or private duty 
to which they may be called, although it may be far below the standard 
now set by Harvard or Columbia, Yale or Princeton. 

These new Colleges were not all on the same model, but afforded a 
wide choice of courses of study, to suit the varied necessities of a 
greatly diversified community. 

With the exception of a few of the older States which were already 
well provided with them by private means, each State in the Union 
has, by the use of public funds and lands, created a State University ; 
—and it has been the laudable ambition of several of our multi-mil- 
lionaires to create Universities by the generous application of portions 
of their vast fortunes. It has been interesting to see how by this means 
powerful and most useful institutions of learning could be created 
all at once as it were. I mean of course in a very few years. Of 
these, the University of Chicago, founded in 1892, endowed chiefly 
by the generosity of one man, now numbering over 3,000 students, 
and with an equipment approximating to that of its oldest sisters, is 
the leading example and compares favorably with the best. 

The origin and foundation of the Stanford University, which owes 
its entire endowment to the lavish generosity of Mr. and Mrs. Stan- 
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ford, is full of pathetic interest. Travelling in Europe they had the 
unspeakable misfortune to lose their only child, a youth of great 
promise, Leland Stanford, junior. Returning to America they con- 
sidered how they might best perpetuate his beloved memory, and 
conceived the noble idea of creating a great University that should 
ear his name to a distant posterity. ‘They were not much versed in 
University traditions, and had no special knowledge as to how to create 
an institution of learning. But they cherished and fostered the happy 
idea that had come to them. ‘They consulted the best experts that could 
be found ;—they visited Harvard and Yale and studied their history 
and methods, estimated the cost of value of their entire plants, and 
concluded that by an original investment of five million dollars, and a 
further five millions for equipment and maintenance, they might bring 
into existence a school of learning that should rank with the best, 
and be worthy of their highly honorable purpose. 

They put their noble design into immediate execution, and on a 
splendid estate in one of the most beautiful regions of California, 
erected buildings that would be quite worthy of Oxford or of Cam- 
bridge, and in a very few years the Stanford University took its place 
among the valuable seats of learning in the United States, richly en- 
dowed and equipped, commanding the services of distinguished pro- 
fessors and instructors, and thronged with many hundreds of students. 
Not only has it received the liberal amounts originally designed, but 
Mrs. Stanford surviving her husband has actually devoted to it the 
whole of their vast fortune, and thus they have indeed created a Uni- 
versity which will be a lasting monument not to their lost son only, 
but to their own unstinted benevolence. 

The Johns Hopkins University in Baltimore is another magnificent 
instance of private endowment, and is unique in its character among 
American Universities. It is mainly a post-graduate institution and em- 
braces schools of Medicine, Science, and Physics, and is a nursery of 
original research, publishing from time to time the results of researches 
of professors and students. It has well fulfilled the hopes expressed 
for it by Mr. Huxley in his splendid address at its opening in 1876. 

By far the most signal advance in University Extension yet made 
in America is the latest in date—the creation of the Carnegie Institute 
of Research at Washington—with an endowment of ten million dollars, 
to be devoted absolutely to original research. Whoever believes that 
there is no more truth to be found, no new law of nature to be dis- 
covered, may as well join the ranks of those deluded ones who believe 
the end of the world is at hand. So long as ideas rule the world, this 
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Institute will occupy a foremost place among institutions of learning, 
and bring lasting fame to its generous founder. 

I ought not to pass from this part of my subject without a reference 
to the source from which some of our oldest and most prominent 
Universities, like Harvard and Yale and Columbia and Princeton, de- 
rive the means of their maintenance and development, to enable them 
to meet their ever-increasing needs, and the enlarged demands of the 
present day. They receive no aid from the public funds; they have 
been built up and sustained by private contributions; and their in- 
creased means of usefulness are chiefly due to the loyalty and gratitude 
and generous enthusiasm of. their own graduates and their friends— 
which are found to be an unfailing support. It has come to be a 
common saying that no rich graduate can live or die without giving 
something to his University. 

It goes without saying also that technical, professional, and trade 
schools of great importance and value, and in considerable numbers 
hold a high place among our modern educational establishments. 

The Massachusetts Institute of ‘Technology stands at the head of the 
whole system of technical education in the United States. It is pri- 
marily a school of industrial science. At the same time it finds room 
for the humaner studies. Mr. Mark, whose essay on “Education and 
Industry in the United States” has been published by the Board of 
Education, says of it: 

“Over and above the engineering courses of various kinds, there are 
courses in architecture, chemistry, biology, physics, geology, and there 
is a general course for those students who wish to secure an education 
based upon scientific study and experiment, but including a larger 
amount of philosophical study in history, economics, language, and 
literature, than would be consistent with the technical requirements of 
other courses.” 

Lord Bacon says that every man owes a debt to his profession, and 
many of these technical, commercial and professional schools in Amer- 
ica owe their high character, their great success and their munificent 
endowment to the loyalty and zeal of men who, without such advan- 
tages, by sheer force of brains and character, have succeeded in their 
various callings. Every man is naturally proud of the profession, busi- 
ness or art, in which he has himself succeeded, and it is to the eternal 
honor of many of our captains of industry that they manifest their 
gratitude by thus smoothing the footsteps to success of those who 
would follow where they have led. 
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The Drexel Institute in Philadelphia, the Pratt Institute in Brooklyn,. 
the Armour Institute in Chicago, are conspicuous examples of the gen- 
erous sympathy of successful men—with the struggles and necessities of 
those who come after them. 

The founders, Mr. Drexel, Mr. Pratt, and Mr. Armour were very 
active and prominent men of business. Magnificent success had 
crowned their own efforts, and each of them determined to leave a 
memorial that should bear his own name, and spread through a wide 
circle the benefits of his great fortune. Nothing is more natural than 
that the founders of such institutions should desire to attach their own 
names to them, and so enjoy a certain earthly immortality—a privilege 
that cannot fairly be denied to them. ‘They cherished ideals and as- 
pirations far nobler than the material success which had come to them. 
One couplet of the Psalm of Life had for them a practical meaning: 

“Lives of great men all remind us, 
We may make our lives sublime, 


And departing leave behind us 
Footprints on the Sands of Time.” 


There are no more enduring memorials than these “footprints om 
the sands of time.” It was a “footprint on the sand” that, by the aid 
of the magic touch of De Foe’s genius, has immortalized the name of a 
naked savage on a desert island; and geologists tell us that the surface 
of the earth is marked with “footprints on the sand” that have lasted 
for countless ages, and are to-day as.distinct and clear as when they 
were first implanted. What better footprints, what nobler memorial 
can any man leave behind him than to give his name to one of these 
new creations, which shall carry the light of knowledge to the youth 
of distant generations? . 

You will perfectly well understand that our older Universities be- 
gan as single Colleges, devoted to a strictly academic course, but as. 
time went on there grew up about them and under their government, 
professional schools, each with its own separate and special faculty, 
of which the President of the University was the head. Taking Har- 
vard only as an example, it has its Schools of Divinity, Medicine and 
Law, each distinct from and independent of the old academic depart- 
ment, Harvard College proper. For admission to each of them some- 
thing equivalent to a degree of Bachelor of Arts already obtained is in 
general required. So widespread is the repute of these schools that 
students resort to them from all parts of the country, bearing the Di- 
plomas of the most approved Colleges—and we now hear that certain 
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eminent English Jurists are advising their sons to go over to the Har- 
vard Law School, as the best foundation for legal studies. 

Harvard also maintains, under the supervision of its Faculty of 
Arts and Sciences, a Scientific School crowded with students upon 
whom after a full course of study it confers the degree of Bachelor 
of Science. It also maintains, under the same supervision, a Graduate 
School, which is yearly growing in strength and importance, and is 
already one of the most interesting departments of the University. It 
provides advanced courses of study for the Graduates of Harvard and 
other approved colleges, and enables them to qualify for the higher 
degrees in Arts, Science and Philosophy. 

Thus have we endeavored to accomplish the first and not the least 
important part of our University Extension, by increasing the number 
of our schools of learning, and enlarging and varying the branches of 
knowledge and instruction to which they are generally or specially 
devoted. 

No adequate idea can be formed of the importance and utility of 
this enlarged system of Universities, Colleges, and Professional and 
Technical Schools, without a knowledge of the broad and firm founda- 
tion on which they rest—the common schools of the United States, 
which from the beginning have been the peculiar care of the people. 
It is not too much to say in this regard that Education has been the 
chief industry of the nation. The Constitution of the State of New 
York declares that the Legislature must provide for the maintenance 
and support of a system of free Common Schools, wherein all the chil- 
dren of the State may be educated. And this is but a single applica- 
tion of the general policy, that each State owes to all of its children 
of both sexes, an education at the public expense, up to the point at 
which they may be able to sustain themselves in the struggle of life. 
Without this it was deemed that our Institutions, resting as they do 
upon universal suffrage, could not be safe or enduring. According as. 
the condition in life of its parents permits, every child may, without 
expense to them, pass through the successive grades of primary, gram- 
mar, and high schools, and be prepared not merely for its narrow vo- 
cation in life, but also for the discharge of that public duty which the 
possession of the suffrage involves. 

Of course only a small proportion of the children of the State can 
avail themselves of the full benefit of secondary education provided, 
and a much smaller percentage can advance to a University training, 
but in the aggregate education is so generally diffused among the peo- 
ple, that the average laborer, mechanic, farmer or clerk, knows much 
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more than enough to qualify him for his narrow and peculiar occu- 
pation, and can understand, and act, with some intelligence upon the 
public questions on which he is called upon to vote. Upon this broad 
and deep foundation our Universities rest, out of it they have grown, 
and with it they form one entire and co-ordinated system, upon which 
a Government depending wholly upon the sum of public opinion of all 
its citizens may safely abide. 

It is difficult to present the simplest statement of the magnitude of 
our common school system, without seeming to be guilty of gross ex- 
aggeration. According to the latest available statistics, the whole 
number of pupils enrolled exceeds 16,000,000, of whom fifteen and a 
half millions are in the primary and grammar schools, and 600,000 in 
the high schools and academies. It was to these common schools that 
the nation looked, when the Universities failed, for the supply of that 
brain power, energy and enterprise, which the making of the nation 
demanded. From this great mass the accidents of birth, fortune and 
circumstance select the few, about 120,000 in all, who can avail them- 
selves of the College and University training. But the combined in- 
tellectual force of the country is in the Common Schools, and out of 
it by a process of natural selection have been eliminated the effective 
genius, talent, and faculty which the exigencies of the age required 
for the expansion of modern life. To these in chief measure we owe 
the engineers, the inventors, the mechanicians, the practical scientists, 
who have directed our material development. 

In the same way those who have read that fascinating book, Smiles’s 
“Lives of British Engineers” must have been struck with the fact that 
men who did so much for the making of England, for the most part 
enjoyed but little of the advantages of the higher education, but sprang 
from the people, and seemed by the mere force of natural faculty to 
educate themselves for their great and responsible work. But, school 
or no school, college or no college, Genius will work its way to the 
front. 

A single word more about our common schools, to me always a 
fascinating subject. Of the teachers whose numbers amount to about 
half a million, it is safe to say that much more than two-thirds are 
woimen—who here find a field of usefulness and honor, which lies at 
the foundation of our national prosperity and distinction. By general 
consent, the conscience, the sympathy and the superior patience of wo- 
men are deemed to qualify them in the highest degree for the wise 
and tactful instruction of the youth of both sexes. At any rate with 
us their general employment as teachers has proved a complete success. 


EDUCATION IN AMERICA 903 


I freely acknowledge my great obligations to the accomplished and 
faithful women who taught in the common schools of Massachusetts 
which it was my good fortune to attend. But since that remote day 
the scientific training of women in the fine art of teaching has advanced 
in a sort of arithmetical progression in normal schools, in colleges for 
women which fairly rival in dignity and equipment the best colleges 
for men, and in such institutions as the Normal College for Women 
in the City of New York. So that to-day great numbers of women, 
thoroughly qualified for the service of the State in the common schools 
and even in higher education, are to be found in all parts of the Union, 
and they exercise a wide-spread and powerful influence in elevating, 
refining and humanizing the youth of the Nation. 

But however much we may multiply the number of our seats of 
learning, we cannot adapt them to the demands and exigencies of mod- 
ern life, without a wide and radical departure from the ancient cur- 
riculum, which aimed only at qualifying youth to prepare for certain 
limited professions, or to take part in the administration of public 
affairs. Whatever special calling a man is to follow after leaving the 
University, he ought to start with a generous and liberal education 
such as every gentleman should have. But if we want our Universities 
to fill the full measure of their usefulness in the grand action of the 
world of to-day, and to be responsible for the leaders in such great 
occupations as those of the Engineer, the Architect, the Manufacturer, 
the Merchant, the Banker, the Railroad President, the Journalist, the 
man of Science, and those who apply science to the useful arts on the 
grand scale upon which those callings are now pursued, cannot some 
system be evolved on a broader scale than that which prevailed in all 
the Universities before this tremendous expansion of modern life be- 
gan? Can we not attain the desired object of a liberal education up- 
on which we insist for them all, without binding them all down to that 
system of training which once sufficed for candidates for the older 
professions, for public service and for the cultivated life of the leisure 
class? Cannot a scheme be devised which will enable every man who 
enters the University, to get the most out of himself, to begin to pre- 
pare for the life occupation for which he is best fitted, and to serve the 
community by the best exercise of the faculties with which he is by 
nature endowed? 

These questions have been answered in the United States by the 
adoption of the second form of University Extension to which I have 
referred, the broadening and expansion of the courses of instruction, 
and by the introduction of the open door for the human mind into the 
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University curriculum. What is known as the elective system, which 
was practically unknown fifty years ago, has now, against great oppo- 
sition, and in the face of inveterate. prejudice, been steadily gaining 
ground, and promises to prevail in our principal seats of learning. 
President Eliot, who is well entitled to be called the author of this 
system in the United States, explains it thus: 

“The state of society at large under. freedom is perfectly illustrated 
by the condition of things in a University, where the choice of studies 
is free and every student is protected and encouraged in developing 
to the utmost his own gifts and powers. In Harvard University for 
example, thousands of students enjoy an almost complete liberty in 
the selection of their studies, each man being encouraged to select those 
subjects in which he most easily excels and consequently finds most 
enjoyment and most profit.” 

It is not, however, to be supposed that because this wide liberty of 
choice is allowed to the individual student a less amount of work is 
required of him; on the contrary, a full and equivalent measure of 
study is prescribed and exacted as under the old system, and the same 
degree is given for both. 

I would not undertake to judge how far such a system could be 
adopted with wisdom or success, under the totally different social con- 
ditions which prevail here, but a glance at the programme of this 
Eleventh Summer Meeting prepared by the Delegacy for the extension 
‘of teaching would seem to show that it has already made considerable 
progress, and I believe that at Oxford there is practical freedom of 
choice for each student, without regard, of course, to degrees or honors. 

You must not suspect for one moment that Harvard, or any of the 
other American Universities which have adopted the elective system, 
are being converted into Technical Schools or Commercial Colleges. 
‘Far distant be the day when the first step in that direction shall be 
taken. On the contrary, they adhere rigidly in their academical course, 
to the orthodox theory, that special study for professional or business 
life should be postponed, till a broad and general education has de- 
veloped the faculties and character, and that only upon such a founda- 
tion can education in specialties safely rest. But many men have many 
gifts and different faculties. They are not all run in one mould, or all 
capable of making the most of themselves by studying the same things. 
The old classical course is still always open to all who desire to follow 
it, and is maintained in a high degree of excellence. No preferential 
tariff is imposed on the humaner courses, an equal amount of duty 
and performance is exacted from the others; and the modern languages, 
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natural history, science and the many other studies that have been 
added to the curriculum, are accepted only as equivalents and substi- 
tutes for the more ancient requirements. 

You are too familiar with the other forms of University Extension 
in which the United States have faithfully followed the lead of Ox- 
ford and Cambridge, to require me to enlarge upon them. 

Chautauqua, with its 10,000 students; the fourth quarter or the 
summer term at the University of Chicago, where academic work goes 
right on throughout the year (48 weeks), like any other business, 
drawing students and professors from nearly all the other American 
Universities; the Harvard and Columbia Summer Schools, each gath- 
ering hundreds of students from all parts of the United States and 
from foreign lands; the splendid and effective work done by the Ex- 
tension Society of Philadelphia,—are but examples and illustrations of 
what is going on for the promotion of higher education in many parts 
of the country. ‘ 

Among them all the Chautauqua summer assemblage has done more 
than any other to stimulate and satisfy the desire for knowledge, and 
an earnest purpose to acquire something like a University education, 
among those to whom fortune denied a regular college training. You 
should read Mr. Herbert B. Adams’s account, of which I can only give 
you an abstract. It is really a University itself in session for the sum- 
mer months, with schools of English language and literature, of mod- 
ern languages, of classical languages, of mathematics and science, of: 
pedagogy, of religious teaching, of music and the fine arts, of expres- 
sion, of physical education, of domestic science, and of practical arts, 
instructed by learned professors, and by volunteers from the educated 
men and women of the land, and attended by thousands from every 
State and from foreign parts. It is really the pioneer of summer 
schools, having held its regular sessions for nearly thirty years, and 
has constantly increased in the extent and power of its influence. It 
lays out courses of home study and reading for four years. “Work 
begun under competent direction at Chautauqua, may be continued, 
at home, by correspondence with the head of the ‘school’ throughout 
the year.’ In very rare cases, after very searching tests and examina- 
tions, such work may be rewarded by the degree of Bachelor of Arts 
or Bachelor of Science, which the Regents of the University, the high- 
est educational authority of the State of New York, are empowered 
to confer. ‘The number of local reading circles in all parts of the 
country, inspired and guided from Chautauqua in the last twenty 

.years, has been about 10,000, and its total enrollment of readers in 
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that time has been about a quarter of a million. This is really bring- 
ing higher education home to the people in earnest. Chautauqua stands 
for hard study and high thinking, and its votaries are almost entirely 
the people of plain living. It is hard to measure its influence and pow- 
er for good. President Roosevelt, who has long been known as a 
historical lecturer and writer, visited the assemblage in 1899, when he 
was. Governor of New York. Welcomed by 10,000 people in the great 
amphitheatre, he said that he came to preach the gospel of intelligent 
work, that this Chautauqua did not come by chance, that it was the 
result of years of hard work, and that now there is no institution 
more fraught with good to the nation than this. 

The Regents of the University of the State of New York have had 
great success in promoting Extension Lectures in connection with the 
State Library at Albany, with the combined aid of travelling libraries, 
travelling pictures, extension lectures, and State examiners, all work- 
ing harmoniously and efficiently together under one central guidance 
at Albany. The Library is the great foundation of extension work in 
New York. To bring books to the people, to teach them what books 
to read and how to read them, and to bring the best books within their 
reach in connection with the living voice of the lecturer, is the cardinal 
object and means of stimulating the love of study, and the thirst for 
knowledge. 

In some of the States, notably in Massachusetts, travelling libraries 
are hardly needed, and but few Carnegie Libraries are to be found. | 
In that State, which consists of 350 townships, all but five had, at last 
accourits, established each for itself a free public library open to the 
use of all citizens, and maintained at the public expense; but even in 
such States, what to read and how to read it are still very serious ques- 
tions, upon which great light ought to be shed by the Summer Lectures. 

Emerson, whose name has been on all tongues lately in connection 
with the centennial of his birth, and who was one of the greatest read- 
ers of his time, and got more out-of his reading than almost any other 
man, laid down some cardinal rules for his own selection of books. 

“Be sure,” he says, “to read no mean books. Shun the spawn of. 
the press on the gossip of the hour. Do not read what you shall learn 
without asking, in the street and the train. The scholar knows that 
the famed books contain first and last the best thoughts and facts. 
In the best circles is the best information.” 

“The three practical rules,’ he says, “which I have to offer are: 1. 
Never read any book which is not a year old. 2. Never read any but 
famed books. 3. Never read any but what you like.” ‘Thus out of 
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the tens of thousands of books that issue from the press every year, 
he would let the world first winnow for him the chaff from the wheat, 
and from the hundreds of good books that were so eliminated he would 
have each student select for himself what his own necessities and his 
own taste required. At all events, one of the greatest services which 
your lecturers can render, is to guide you in the choice of the books in 
your selected course. 

But enough of our American methods. By substantially the same 
means the two countries are pursuing the same end of popularizing 
the higher education—of bringing it home to the people—and securing 
its benefits not only to those whom fortune or circumstance enables to 
spend four years at the University—but to that vastly greater number, 
whose thirst for knowledge and desire to make their working lives 
more useful and more happy, lead them to seek and avail themselves 
of the great privileges which the various methods of University Exten- 
sion supply. ‘To continue in after life the delights and profit of those 
studies, which the great majority of University men leave behind them 
when they take their degrees—to extend them in generous measure to 
the less fortunate, who have had to enter upon the struggle of life 
without them—and to apply the systematic methods of College train- 
ing to many general and popular subjects, for which no place is found 
in the established curriculum, are the three great objects which these 
and other summer courses of lectures and reading have successfully 
attained. 

To come for these high purposes to Oxford—this most ancient seat 
of education known to the English race—about whose venerable Halls 
and Libraries, quadrangles and walks, cluster all the history, traditions 
and memories of many centuries of learning and study, whose very 
air is redolent of knowledge and wisdom, seems to me to be the high- 
est reward and privilege of the earnest seeker after truth. 

One supreme advantage you enjoy, which will make the month you 
spend here more rich and profitable than a whole year to the ordinary 
University student. He who comes here because he is sent, because 
it is the fashion to come, because his parents know not what else to 
do with him in the four years which separate youth and manhood, 
often carries away, I fear, very little to show for his time. But you 
who are in dead earnest, who come because you cannot stay away, and 
with the firm resolve to make the most of the opportunity, will go 
home bearing your sheaves with you, and fruits of study which will. 
enrich and gladden all your days. 


/ 
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Upon one thing I must especially congratulate you—the presence of 
women on an absolutely equal footing in attendance upon all the cours- 
es that are offered here. Here in conservative Oxford, and in the 
Summer School of Harvard which on other occasions equally ignores 
the idea of co-education, these men and women, earnest and ardent 
seekers after truth, sit on the same benches, hear the same lectures, 
pursue the same studies, and live the same lives, while this ideal month 
lasts. The young daughter of Somerville or Girton, of Radcliffe or 
Barnard, who is in search of more light and the higher life, finds here 
her full and equal opportunity. 

And this brings me to the last point I wish to make, that these 
Summer Meetings are not only an opening of the doors of the Uni- 
versity to those who have been shut out—not merely an exchange of 
learning between different Universities and Colleges and Schools, but 
they constitute a real international exchange of knowledge and oppor- 
tunity. I see in this audience visitors from all the Continental nations, 
all bound on the same glorious errand, and what I rejoice in still more, 
men and women from my own country, who having acquired what 
our own Universities had to give, have crossed the seas for the sole pur- 
pose of spending a month in this congenial company, in these sympa- 
thetic and inspiring surroundings, in this Oxford, the historic and per- 
petual home of the scholar. 

It is such intercourse as this—the exchange of ideas, of sentiments, 
of hopes and aspirations, that will be of priceless benefit to both coun- 
tries. Cecil Rhodes, that great Englishman,—‘“great empire build- 
er,” as the Times calls him—great citizen of the World as I prefer to 
call him, for so his will attests him,—with the most comprehensive and 
exalted view of the unity of the race to which he belonged,—has pro- 
vided that henceforth forever, there shall at all times be at Oxford 
100 American youth selected from all the States, here to receive and 
enjoy, and to carry home, the best fruits of her nurture and instruc- 
tion, which this ancient nursery of scholars and wise men has to be- 
stow. We shall try to give you our very best—picked men on whom 
no opportunity will be wasted—men who will ‘be ambitious to win your 
highest honors and rewards—and I am sure they will carry home with 
them what is of more value than all that, a better knowledge of our 
own country and of yours—a better understanding of the relations 
which should exist between them, a more generous symnatiysA of race 
with all who speak the English tongue. 

And now will not some rich American—there are plenty of them who 
could do it without feeling it—I could name scores of them—will not 
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some broad-minded and patriotic American respond to Mr. Rhodes’s 
challenge, and in his lifetime—now—straightway—make a similar and 
equal provision for one hundred young Britons—English, Scotch and 
Irish—to be maintained at all times at such Universities in the United 
States as they may select—the best men you can give us—who would 
study England from the American point of view, while they are study- 
ing America from the English point of view—and learn that the two 
peoples, in spite of their different methods and usages, are very much 
alike, and in pursuit of the same ends and objects. 

I know both peoples pretty well now, but I do not know which 
Country, or which set of young men, would be the greater gainer by 
the exchange. I am sure that it would put an end for ever to that 
provincial spirit which still lingers on both sides, and especially among 
the young men of both sides, and would establish an endless chain of 
intercourse and sympathy, which it would be to the perpetual interest 
of both countries to preserve. 

What I mean by the provincial spirit which still exists among the 
young men of both countries, is that national prejudice born of intense 
love of country, which refuses to see or believe that anything can be 
done quite as well abroad as it is at home, and which looks with con- 
descension and patronage upon the best efforts and achievements of 
other nations. This prejudice, though traceable to a very noble mo- 
tive, does certainly stand in the way of the highest national develop- 
ment, and I know of no cure for it so effectual as would be the con- 
stant interchange of students in large numbers, between the great 
Universities of the two nations. And if the movement lately inaugu- 
rated, for a more intimate relation and interchange of ideas and students 
between the Universities of English-speaking countries is to proceed 
in earnest, the Universities of the United States must not be left out. 

In a matter so vital and far-reaching as Education, on which the 
supreme interests of both nations so absolutely depend, England and 
the United States cannot stand apart. They must each study the 
methods, motives, and results of the systems pursued by the other, 
and in a spirit of generous rivalry strive each to promote the moral, 
intellectual and spiritual welfare of its own people—being sure that in 
so doing they ‘will best advance the cause of civilization, and co-operate 
for the general welfare of mankind. I know of no more notable com- 
pliment ever paid by one to the other, than when your Board of Edu- 
cation published last year, for the information of the British public, 
in its Special Reports on Educational subjects, those two great volumes 
upon Education in the United States—so expressive of the sympathy 
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and interest of this kindred people in all our experiments, mistakes 
and successes—and you may be sure that all the friends of Education 
in America, including every intelligent and public spirited citizen, are 
watching with equal sympathy and attention the great work which is 
being done here in the same direction. 

If the moral courage and intellectual achievements of the English 
race the world over are to keep in advance, or even to keep pace with 
its material and industrial progress, it can only be done by maintain- 
ing at its highest level the standard of Education on both sides of the 
water, and especially by extending the higher education as broadly as 
possible among the men and women of both countries. And so I say 
let us stand together, and learn from each other and help each other 
all that we can. 

As Mr. Lowell well said: “The measure of a nation’s true success 
is the amount it has contributed to the thought, the moral energy, the 
intellectual happiness, the spiritual hope and consolation of mankind.” 

The more strenuously we contend for that success, the stronger and 
warmer will be our friendship, our sympathy, and our mutual con- 
fidence and respect. 
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Education is now in all civilized countries the question of the hour, 
and the unsolved problems of secondary, technical, and university edu- 
cation are engaging universal attention. As a diversion from this gen- 
eral discussion, it may not be uninteresting to. study the lives of those 
great and rare men who, without any of these extraneous aids, achieve 
undying fame and confer priceless blessings on mankind. For them 
schools, colleges, and universities are of little account, and are not re- 
quired for their development. The world is their school, and necessity 
is often their only teacher, but their lives are the world’s treasures. It 
is in this view that I ask your attention for a brief hour to the life, 
character, and achievements of Benjamin Franklin of Philadelphia. 

His whole career has been summed up by the great French states- 
man who was one of his personal friends and correspondents in six 
words, Latin words of course: 

“Fripuit coelo fulmen, sceptrumque tyrannis,’ which, unfortunately 
for our language, cannot be translated into English in less than twelve: 

“He snatched the lightning from the skies and the sceptre from 
tyrants.” 

Surely the briefest and most brilliant biography ever written. He 
enlarged the boundaries of human knowledge by discovering laws and 
facts of Nature unknown before, and applying them to the use and 
service of man, and that entitles him to lasting fame. But his other 
service to mankind differed from this only in kind, and was quite equal 
in degree. For he stands second only to Washington in the list of 
heroic patriots who on both sides of the Atlantic stood for those funda- 
mental principles of English liberty, which culminated in the independ- 
ence of the United States, and have ever since been shared by the 
English-speaking race the world over. 

You must all be familiar with the principal facts in Franklin’s life. 
He was born a British subject at Boston in Massachusetts, then a village 
of about 12,000 inhabitants, in 1706, the year in which Marlborough 
won the battle of Ramillies and made every New Englander very proud 
of being a subject of Queen Anne. He was the fifteenth child in a 
family of seventeen, a rate of multiplication enough to frighten the life 
out of Malthus, and more than sufficient to satisfy the extreme demands 
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of President Roosevelt. His father, born at Ecton in Northampton- 
shire, came of that ancient and sturdy Saxon yeomanry which has done 
so much for the making of England. Having followed the trade of a 
dyer for some years at Banbury, he emigrated in 1685 to Boston, where, 
finding little encouragement for his old trade, he engaged in the business 
of tallow chandler and soap boiler. The boy could never remember when 
he learned to read and write, and at eight years old he was sent to the 
Boston Grammar School, one of those free common schools then and 
ever since the pride of the Colony and the State. But in two years, at 
the age of ten, his school days were over for ever. His father finding 
that with the heavy burden of his great family he could afford him no 
more education, took the child home to assist in his business, and the 
next two years the future philosopher and diplomatist spent in cutting 
candle wicks, filling moulds, tending the shop and running errands. 

That he highly valued the little schooling that he had, meagre as it 
must have been, appears from his last will made sixty-two years after- 
wards, in which he says that he owed his first instruction in literature 
to the free grammar schools of his native town of Boston, and leaves 
to the town one hundred pounds sterling, the annual interest to be laid 
out in silver medals to be distributed as honorary rewards in those 
schools, and to this day the Franklin Medals are striven for and valued 
as the most honorable prize that a Boston boy can win. 

But how did this particular boy, without an hour’s tuition of any 
kind after he was ten years old, come to be the most famous American 
of his time, and win his place in the front rank of the world’s scientists, 
diplomatists, statesmen, men of letters, and men of affairs? It was by 
sheer force of brains, character, severe self-discipline, untiring industry 
and mother-wit. His predominant trait was practical common sense 
amounting to genius. God gave him the sound mind in the sound body, 
and he did the rest himself. He soon revolted at the vulgar duties of 
his father’s business, and at the age of thirteen was apprenticed till his 
majority to his elder brother, who was a printer and bookseller, and 
the publisher of the New England Courant, one of the earliest news- 
papers in the Colonies. 

From this time forward the printing office was his school and his 
university, and probably did more for him than Oxford or. Harvard 
could then have done. With a raging thirst for knowledge he developed 
a keen and unfailing observation of things and of men, and, above all, 
a constant study of himself, of which he was a very rare example. He 
denied himself every pleasure but reading, and robbed his body of food 
and sleep that he might find time and food for his mind, reading every 
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good book on which he could lay his hands. He soon mastered the 
art of printing as it was then known, and very early developed a fac- 
ulty for the use of his pen which gave his brain a vent. He began with 
two ballads—“The Lighthouse Tragedy” and “Blackbeard the Pirate” 
—and hawked them about the town. The first, he says, sold wonder- 
fully, but his father discouraged him by ridiculing his performances, 
and telling him verse makers were generally beggars, and “So,” he says, 
“T escaped being a poet ; most probably a very bad one.” 

So precocious was his literary faculty that very soon he began con- 
tributing leading articles to the Courant, and when he was sixteen, his 
‘brother having been placed under an interdict for criticizing the authori- 
ties, he became himself the publisher and editor, and of course the 
circulation increased. But he was still only an apprentice, and his 
manly and independent spirit found it as hard to brook the indignities 
and blows to which his master, though he was his brother, subjected 
him, as he had found it before to ladle the tallow and fill the moulds 
in his father’s shop, and so at seventeen he took to his heels, shook the 
dust of Boston from his feet, and ran away to Philadelphia. 

He landed in the Quaker City with but one dollar in his pocket, and 
as he had often dined on bread, be bought three rolls, and marched up 
Market Street, his pockets stuffed with shirts and stockings, eating 
one roll and with another under each arm. His future wife saw him 
in this guise as he passed her father’s door, and thought he presented 
a ridiculous appearance, as he certainly did. But he had thoroughly 
learned his trade, and soon found employment as a journeyman printer. 
He would have gone on very well had he not been sent to London by 
the Governor of the Province on a promise of business which totally 
failed. He found himself in that great city without a friend, and with 
little money in his pocket. But he soon found employment at good 
wages in the best printing offices at thirty shillings a week, lodged in 
Little Britain at three and sixpence, and so managed to keep his head 
above water for eighteen months, but lived an aimless and somewhat 
irregular life. 

However, he worked hard at his trade, and made some ingenious 
acquaintances, among them Sir Hans Sloane, the founder of the British 
Museum, and Sir William Wyndham, once Chancellor of the Exchequer 
—the former by selling him a curiosity which he had brought from 
America; the latter by his skill in swimming, in which he had from 
boyhood been a great expert. His own account of his last acquaintance 
is not a little diverting. He had visited Chelsea with a party of friends, 
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and on the return by water was induced to give them an exhibition of 
his skill in this manly art. He swam all the way from Chelsea to Black- 
friars, performing many feats of agility both upon and under water 
that surprised and pleased the spectators. Sir William, hearing of this, 
sent for him, and offered if he would teach his two sons to swim to 
set him up in that business, and so he might have spent his life in 
London as the head of a swimming school, and never have lived to 
snatch the lightning from the clouds or the sceptre from tyrants, or to 
change the map of the world. 

Before leaving London he accepted from a reputable merchant who 
was returning to Philadelphia an offer of a clerkship, and in a few 
months, he learned much of the business, but was thrown out of it 
by the death of his employer, and by a terrible illness, from which he 
barely recovered. Referring to this illness he wrote his own epitaph, 
which, fortunately for the world, there was no occasion to use: 


The Body 
of 
Benjamin Franklin 
(Like the cover of an old book, 
Its contents torn out 
and stripped of its lettering and binding), 
‘Lies here, food for worms. 
Yet the work itself shall not be lost, 
For it will, as he believed, appear once more 
In a new 
And more beautiful Edition, 
Corrected and Amended 
By 
The Author. 


Soon after this illness he turned over a new leaf, with firm resolve 
to train himself for a successful and honorable life by the practice of 
every virtue. He returned to his old business of printing, which for 
twenty years he followed with the utmost diligence, and became very 
prosperous. 

About this time he conceived the bold and arduous project of arriv- 
ing at moral perfection, and rigidly schooled himself in the virtues of 
temperance, order, resolution, frugality, industry, sincerity, moderation, 
and cleanliness. By constant reading, study, and observation he made 
the very best of the great mental capacity with which he had been en- 
dowed by Nature. He set to work deliberately and with conscientious 
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fidelity to improve to the best advantage all his faculties, not for his 
own good and happiness only, but for the benefit of the community to 
which he belonged. From an odd volume of the Spectator which fell into 
his hands he modelled his style, training himself more rigorously than 
any school could have trained him, and thus acquired very early in life 
that power of clear and lucid expression which made all his subsequent 
writings so effective. 

A brilliant modern writer, Hugh Black, has said that “culture is the 
conscious training in which a man makes use of every educational 
means within his reach, feeding his inner life by every vital force in 
history and experience, and so adjusting himself to his environment 
that he shall absorb the best products of the life of his time, thus mak- 
ing his personality rich and deep.” 

It was this self-culture that Franklin sought to attain, and he never 
lost sight of his object. Self-control once achieved, enabled him in 
large measure to control others. No wonder, then, that in Philadelphia, 
at that time already a large city, he not only rapidly achieved success 
in his business, but became before long a marked figure in Pennsylvania 
and throughout the thirteen’Colonies. He never wasted time, and so 
time never wasted him, and at the age of forty-two he was able to 
withdraw from the active management of his business, and to devote 
himself to public affairs and to scientific studies in which his soul de- 
lighted. 

In the meantime, and always in the way of business, he had engaged 
in two literary ventures, which at the same time exercised his active 
brains, and extended his reputation very widely. He purchased the 
Pennsylvania Gazette when it was on the verge of ruin and collapse, 
and it became under his editorship the best newspaper in America, and 
by means of it he exercised vast power and influence throughout the 
Colonies. And Poor Richard’s Almanac, which he started when he was 
twenty-six years old, and continued to publish for twenty-five years, 
proved to be a splendid vehicle for the exercise of his wonderful com- 
mon-sense, lively wit, and keen interest in all sorts of affairs. He was 
very human, and nothing human escaped his searching interest. It was 
an almanac designed for the general diffusion of knowledge amcng the 
people. Where there were few or no books, it found its way with the 
Bible into every household in the land. Every number was full of 
worldly wisdom, proverbial philosophy, inculcating the practice of all 
the homely virtues, such as honesty, frugality, industry, temperance, 
and thrift as the sure guides to success and happiness, and with all 
this a generous sprinkling of the liveliest wit and fun. Its circulation 
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rapidly multiplied, and Poor Richard, as a pseudonym of Benjamin 
Franklin, made him and his personal traits, which it so fitly displayed, 
familiar in every household, and the influence which he wielded by it 
was simply unbounded. 

In later years he published “Father Abraham’s Speech,” which was 
a comprehensive summing up of all Poor Richard’s good things, ran- 
sacking all literature for proverbs of wit and wisdom and inventing 
many of his own, touching the conduct of life at all points, so far as 
utility and worldly advantage are concerned. The world greedily seized 
it and still cherishes it, for it may now be read, not’ in English only, 
but in French, German, Spanish, Italian, Russian, Dutch, Bohemian, 
Modern Greek, Gaelic, and Portuguese. Under the title “Science du 
Bonhomme Richard” it has been thirty times printed in French and 
twice in Italian, and as “The Way to Wealth” twenty-seven times in 
English in pamphlet form, and innumerable times as a broadside. It 
is by far the most famous piece the Colonies ever produced. No wonder, 
for if any man would follow its precepts as faithfully as Franklin did 
himself, he was sure to become healthy, wealthy, and wise. A cheerful 
temperament that was worth millions, and irresistible good humor, per- 
vaded all he wrote. Sydney Smith, another example of the same 
traits, by way of playful menace, said to his daughter “I will disinherit 
you, if you do not admire everything written by Franklin.” 

From the time that his circumstances permitted him to do anything 
but work solely for daily bread, Franklin manifested and cultivated a 
constant interest in public affairs, and his unerring instinct for public 
service was as keen as if he had been specially trained to that end at 
Oxford or at Cambridge. His fellow citizens, recognizing his capacity 
and efficiency, eagerly availed themselves of his leadership in every 
public movement. Thus he became the founder or promoter of the 
first debating society for mutual culture and improvement in Phila- 
delphia, the first subscription library, the first fire club, of the American 
Philosophical Society, and of what finally became the University of 
Pennsylvania, which still holds a deservedly high rank among institu- 
tions of learning. Under his inspiring lead Philadelphia became better 
lighted, better paved, better policed, and better read than any other city 
on the continent. As Clerk, and for many years a Member of the 
Assembly, Postmaster of Philadelphia, and Deputy Postmaster-General 
for the Continent, he rendered great service, and came to know the 
affairs of his own and the other Colonies, and thus became known him- 
self better than any other man in the land. 

In 1754 he was the leading spirit in the Convention held at Albany, 
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to form a plan for the common defence of the Colonies and the Empire 
against the French and Indians. It was Franklin who devised the 
broad and comprehensive scheme which the Convention adopted, many 
features of which subsequently appeared in the Constitution of the 
United States. But it was rejected by the Colonies because it gave too 
much power to the Crown, and by the British Government because it 
gave too much power to the Colonies—a sure proof of that wise moder- 
ation which always characterized its author. In the following year he 
rendered great services to General Braddock, who had entered on his 
ill-fated expedition for the capture of Fort Duquesne without proper 
supplies or means of transportation, and after his calamitous defeat 
Franklin actually took the field with a considerable military force, and 
commanded on the frontier, building stockades and forts, and protect- 
ing the panic-stricken Colonists from the threatened onset of the enemy. 

Carlyle thus describes Franklin’s services to Braddock: 

“About New Year’s Day, 1755, Braddock with his two regiments and 
completed apparatus got to sea; arrived 20th February at Williamsburg, 
Virginia; found now that this was not the place to arrive at; that he 
would lose six weeks of marching by not having landed in Pennsylvania 
instead; found that his stores had been mispacked at Cork; that this 
had happened and also that—and, in short, found that chaos had been 
very considerably prevalent in this adventure of his, and did still in all 
that now lay round it prevail. Poor Braddock took the Colonial militia 
regiments; Colonel Washington, as aide-de-camp, took the Indians and 
appendages, Colonel Chaos much presiding; and, after infinite delays 
and confused hagglings, got on march—2,000 regulars, and of all sorts 
say 4,000 strong. 

“Got on march, sprawled and haggled up the Alleghanies—such a 
commissariat, such a wagon service as was seldom seen before. Poor 
General and Army, he was like to be starved outright at one time, had 
not a certain Mr. Franklin come to him with charitable oxen with £500 
worth provisions, live and dead, subscribed for at Philadelphia. Mr. 
Benjamin Franklin, since celebrated over all the world, who did not 
much admire this iron tempered general with the pipe-clay brain.” 

Thus, by the time he reached middle life, Franklin had become the 
best known and most important man in the Colonies; but with all his 
varied work he had never lost sight of science and its practical applica- 
tion to the service of man, which was really his first love. His vast 
reading had made him a living encyclopedia, and he had managed to 
acquire some knowledge of French, Italian, Spanish, and Latin, which 
then and afterwards stood him in great stead. His inventive genius was 
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called into constant play, and he made from time to time many new and 
useful inventions, for no one of which would he ever take a patent or 
any personal advantage to himself, for he said that as we enjoy great 
advantages from the inventions of others, we should be glad to give 
the world the benefit of our own. 

But his discoveries and inventions finally culminated in his studies- 
and experiments in electricity, and their startling and marvellous result 
made him as famous in all other countries as he already was in his own, 
and placed him in the very front rank of living men. The story of 
Franklin and his kite drawing the lightning from the clouds, and making 
positive practical proof of its identity with electricity, has been too: 
often told to need to be repeated here. It was no lucky accident. It 
was seven years since the Leyden Jar, the first storage battery of elec- 
tricity, was made, and during the whole interval Franklin and all the ~ 
other scientists in the world interested in the subject had been studying 
and’ experimenting to find out what this mysterious substance was, He 
had been writing from 1747 to 1751 the results of his investigations to: 
his friend Collinson in London, by whom they were read at the Royal 
Society, at first, as he says, only to be ignored or laughed at. 

In May, 1751, came Franklin’s masterly but very modest paper de- 
claring the identity of electricity and lightning, and suggesting how by 
pointed iron electricity might be actually drawn from a storm cloud, 
and buildings and ships protected from its danger. It was soon trans- 
lated into French, German, and Latin, had great sales, and made a 
tremendous sensation. But Franklin’s fame reached the highest point 
when D’Alibard, a French philosopher, following the suggestions in 
his pamphlet, constructed an apparatus exactly as Franklin had direct- 
ed, and made actual demonstration of the truth of his theory, a month 
before the great discoverer himself flew his kite in his garden in Phila- 
delphia. 

Franklin took the universal applause that followed as quietly and 
modestly as he had put forth his suggestions. It was all fun to him 
from the beginning. Dr. Priestley says that at the close of the first 
summer of his experiments, when it grew too hot to continue them, the 
Philosopher had a party on the banks of the Schuylkill, at which spirits 
were first fired by a spark sent from side to side through the river 
without any other conductor than the water, a turkey was killed for 
their dinner by the electrical shock and roasted by the electrical jack, 
before a fire kindled by the electrified bottle, when the health of all the 
famous electricians in England, Holland, France, and Germany was 
drunk in electrificd bumpers under a discharge of guns. from the 
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electrical battery. Honors and distinctions now crowded upon him: the 
Royal Society, as if to make quick amends for its previous neglect, by 
a unanimous vote made him a member, exempting him from the pay- 
ment of all dues, and the next year with every circumstance of distinction 
awarded him the Copley Medal, and Yale and Harvard conferred their 
honorary degrees upon him. 

However much the people of Pennsylvania appreciated and enjoyed 
his growing fame, they were not willing to give him up to science, but 
enlisted his services and insisted ‘upon his leadership in every great 
political question. When the dispute between the Penns as Proprietors 
and the people of Pennsylvania, on the claim of the former that their 
estates should be exempt from taxation, reached a crisis in 1756, the 
Provincial Assembly decided to appeal to the King in Council for a 
redress of their griévances, and who but Franklin should go to repre- 
sent them? 

This vexatious business, finally ending in a compromise which was 
on the whole satisfactory to his constituents, detained him in England 
for upwards of five years—from the summer of 1757 till 1762. Times 
and the man had changed since the stranded journeyman printer took 
lodgings in Little Britain at three and sixpence a week, and won his 
chief distinction by swimming in the Thames from Chelsea to the City. 

The houses of the great were now thrown wide open to him, and 
the modest house in Craven Street, where he took up his residence, and 
which is still marked by a tablet to commemorate the fact as one of the 
notable reminiscences of London, was thronged by great scientists to 
congratulate him on his triumphs, and to witness at his own hands his 
scientific experiments. Congratulatory letters reached him from all 
parts of Europe. He made the acquaintance and friendship of such 
men as Priestley, Fothergill, Garrick, Lord Shelburne, Lord Stanhope, 
Edmund Burke, Adam Smith and David Hume, Dr. Robertson, Lord 
Kames and David Hartley, with all of whom he enjoyed delightful 
intercourse. He witnessed the Coronation of George the Third, and 
revelled in the meetings of the Royal Society, where his welcome was 
very warm. Pitt, who had vastly weightier things upon his mind than 
Franklin’s errand—Pitt, who afterwards as Lord Chatham was, as we 
shall see, one of his staunchest friends and admirers, he found in- 
accessible. 

At this time Franklin was a most intensely loyal British subject, and 
gloried in the anticipation of the future greatness and power of the 
British Empire, of which the Colonies formed no, mean part. In this 
respect, the Colonists whom he represented were all of the same mind. 
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Green, in his “History of the English People,” says of them at this 
time: “From the thought of separation almost every American turned 
as yet with horror. The Colonists still looked to England as their home. 
They prided themselves on their loyalty, and they regarded the difficul- 
ties which hindered complete sympathy between the settlements and 
the mother country as obstacles which time and good sense could 
remove.” 

He freely lent the aid of his powerful pen while in England to the 
maintenance of British interests. In his pamphlet, to which great praise 
was awarded, on the question whether Canada or the sugar islands of 
Guadeloupe, both of which had been conquered, should be restored to 
France in the event of peace, and in which he stoutly maintained the 
retention of Canada, he declared that a union of the Colonies to rebel 
against the mother country was impossible. “But,’”’ he added, “when I 
say sucha union is impossible, I mean without the most grievous tyr- 
anny and oppression. People who have property in a country which 
they may lose, and privileges which they may endanger, are generally 
disposed to be quiet, and even to bear much rather than to hazard all. 
While the Government is mild and just, while important civil and re- 
ligious rights are secure, such subjects will be dutiful and obedient. 
The waves do not rise but when the winds blow. What such an admin- 
istration as the Duke of Alva’s in the Netherlands might produce I 
know not, but this I think I have a tight to deem impossible.” When 
Mr. Pratt, afterwards Lord Camden, a stalwart friend of America 
through all her troubles, said to him, “For all that you Americans say 
of your loyalty and all that, I know that you will one day throw off 
your dependence on this country, and notwithstanding your boasted 
affection for it, you will set up for independence,” he answered, ‘‘No 
such idea was ever entertained by the Americans, nor will any such 
ever enter their heads unless you grossly abuse them.” “Very true,” 
replied Pratt, “that is one of the main causes I see will happen, and 
will produce the event.” 

But Franklin was more than a staunch loyalist. He was an Imperialist 
in the most stalwart sense of- the word, and on a very broad gauge. 
His biographer, Parton, truly says: “It was one of Franklin’s most 
cherished opinions that the greatness of England and the happiness of 
America depended chiefly upon their being cordially united.- The 
‘country’ which Franklin loved was not England nor America, but the 
great and glorious Empire which these two united to form.” 

And Franklin himself wrote to Lord Kames on this visit: “No one 
can more sincerely rejoice than I do on the reduction of Canada, and 
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this is not merely as I am a Colonist but as I ama Briton. I have long 
been of opinion that the foundations of the future grandeur and 
stability of the British Empire lie in America; and though, like other 
foundations, they are low and little now, they are nevertheless broad 
and strong enough to support the greatest political structure that human 
wisdom ever yet erected. I am, therefore, by no means for restoring 
Canada. If we keep it, all the country from the St. Lawrence to the 
Mississippi will in another century be filled with British people. Britain 
itself will become vastly more populous by the immense increase of its 
commerce ; the Atlantic Sea will be covered with your trading ships, and 
your naval power thence continuaily increasing will extend your in- 
fluence round the whole globe and awe the world.” 

Again he wrote, in 1774: “It has long appeared to me that the only 
true British policy was that which aimed’ at the good of the whole 
British Empire, not that which sought the advantage of one part in 
the disadvantage of the others; therefore, all measures of procuring 
gain to the Mother Country arising from loss to her Colonies, and all 
of gain to the Colonies arising from or occasioning loss to Britain, es- 
pecially where the gain was small and the loss great. * * * I in my 
own mind condemned as improper, partial, unjust, and mischievous, 
tending to create dissensions, and weaken that Union on which the 
strength, solidity, and duration of the Empire greatly depended; and I 
opposed, as far as my little powers went, all proceedings, either here or 
in America, that in my opinion had such tendency.” 

This first protracted stay in England was evidently one of the hap- 
piest periods of his long and useful life. For the first time he en- 

_joyed abundant leisure, and the opportunity to indulge to the full among 
congenial and sympathetic friends his joyous social disposition and love 
of the best company. He made many delightful country visits, and ex- 
cursions to Scotland, France, and Holland, and greatly enjoyed the rec- 
ognition he received in the degrees of LL. D. at Edinburgh, and D. 
C. L. at Oxford. He sought out the humble birthplace of his father 
at Ecton, and worshipped in the ancient church around which his rude 
forefathers slept. In 1762 he returned to America with regret, appar- 
ently almost wishing to come back and spend the rest of his days here. 
For not long after his return he wrote to Mr. Strahan, one of the friends 
he left behind him: ‘No friend can wish me more in England than I 
do myself. But before I go everything I am concerned in must be so 
settled here as to make another return to America unnecessary ;” and 
again, “I own that I sometimes suspect my love to England and my 
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friends there seduces me a little, and makes my own reasons for go- 
ing over appear very good ones.” 

So there was at least a possibility that he might become a resident 
of England for the rest of his life, and thus the wheels of Time might 
have been set back awhile, in fixing the date of the final separation of 
the American Colonies from Great Britain, which sooner or later was 
obviously inevitable. 

But, wholly unexpectedly to himself, Franklin was destined to spend 
ten years more in England, years equally momentous to himself, to 
the Colonies which he represented, and to the Mother Country of 
which he was so loyal and devoted a son. * 

Hardly had he reached Philadelphia on his return from his five years’ 
sojourn here, when there was a new outbreak of the old trouble be- 
tween the people of the Province and the Penns as Proprietaries of 
Pennsylvania as to their claim to exemption of their property from tax- 
ation. Worse still, the ominous news came from London that George 
Grenville had determined upon the passage of the dreaded Stamp Act, 
and thereby to impose taxes upon the Colonies by Act of Parliament, 
in defiance of what they claimed as their immemorial right and usage 
to pay only such internal taxes as their own provincial governments 
should impose. ‘They did not dispute or seek to shirk their obligations 
to grant aid to the King, and make their just contribution to the com- 
mon cause, but insisted upon their right to do it in what they claimed 
to be the only constitutional way, by the vote of their own representa- 
tives, and that taxation without representation—without their consent— 
was an injustice to which they would not submit. 

No sooner did these dismal tidings reach Pennsylvania, than Frank-— 
lin was again dispatched to London to do the best he could to prevent the 
disastrous measure. And what was now of much less importance, to 
present to the King the petition of the people of Pennsylvania, that he 
would take the government of that Province into his own hands, they 
making such compensation to the Penns as should be just. But of 
course the question of the injustice of taxation without representation 
and contrary to ancient usage, which affected all the Colonies alike, 
swallowed up all local issues. Franklin arrived only in time to find 
that the immediate passage of the odious measure was inevitable. He 
joined with the agents of the other Colonies in an appeal to Grenville, 
but all their efforts were fruitless. ‘We might,” said Franklin, “‘as 
well have hindered the sun’s setting. Less resistance was made to the 
Act in the House of Commons than to a common turnpike Bill, and the 
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affair passed with so little noise that in town they scarcely knew the 
nature of what was doing.” 

Having done all that he could to prevent the passage of the Act, 
Franklin was inclined to counsel submission. But public opinion in 
the Colonies was obstinate, and by unanimous action they refused to 
obey it, or to take the stamped paper on any terms. To the great dis- 
gust of his constituents, by whom he was denounced as a traitor, he 
went so far, at the request of the Government, as to nominate a stamp 
distributor under the Act for Pennsylvania. But he and all the other 
officials under the Act were compelled by the anger of the colonists to 
decline or resign. Agreements were signed everywhere not to buy any 
British goods imported, and English trade fell off to such a degree 
that the new Administration under Lord Rockingham, who had op- 
posed the Act, very quickly considered its repeal. 

One of the most celebrated incidents of Franklin’s career was his 
exainination by a Committee of the House of Commons, which was 
considering the question of repeal. He was summoned before it to 
give evidence respecting the state of affairs in America—a subject on 
which he was better informed than any other man in the world. 

Without passion, with perfect coolness and absolute knowledge, he 
demonstrated that the Act was unjust, inexpedient, and impossible of 
execution, and gave convincing proof that it should be immediately 
repealed. 

His testimony is one of the most memorable pieces of evidence in 
the English language, and some of his answers can never be forgotten. 
Being asked what was the temper of America towards Great Britain 
before 1763-—(it will be remembered that the Stamp Act was passed 
in 1765)—he said: 

“The best in the world. They submitted willingly to the Govern- 
ment of the Crown, and paid in their Courts obedience to the Acts of 
Parliament. ‘They had not only a respect but an affection for Great 
Britain, for its laws, its customs, and manners, and even a fondness 
for its fashions that greatly increased the commerce. Natives of Brit- 
ain were always treated with particular regard. To be an Old England 
Man was of itself a character of some respect, and gave a kind of rank 
among us. * * * ‘They considered the Parliament as the great bul- 
wark of their liberties and privileges, and always spoke of it with the 
utmost respect and veneration. Arbitrary Ministers, they thought, 
might possibly at times attempt to oppress them, but they relied on it 
that Parliament on application would always give redress.” 
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“Q. Can anything less than a military force carry the Stamp Act in- 
to execution? 

“A. I do not see how a military force can be applied to that purpose. 

“Q. Why may it not? sie 

“A. Suppose a military force sent into America, they will find nobody 
in arms. What are they then to do? They cannot force a man to take 
stamps who chooses to do without them. They will not find a rebel- 
lion: they may indeed make one. 

“QO. If the Act is not repealed, what do you think will be the conse- 
quences? 

“A. A total loss of the respect and affection the people of America 
bear to this Country, and of all the commerce that depends on that 
respect and affection. 

“QO. If the Stamp Act should be repealed, and the Crown should 
make a requisition to the Colonies for a sum of money, would they 
grant it? 

“A. I believe they would. 

“Q. Why do you think so? 

“A. I can speak for the Colony I live in. I had it in instruction from 
the Assembly to assure the Ministry, that as they had always done, so 
they should always think it their duty to grant such aids to the Crown 
as were suitable to their circumstances and abilities, whenever called up- 
on for that purpose in the usual constitutional manner. 

“Q. Would they do this for a British concern, as suppose a war in 
some part of Europe that did not affect them? 

“A. Yes, for anything that concerned the general interest. They | 
consider themselves a part of the whole. 

“Q. Don’t you know that there is in the Pennsylvania Charter an ex- 
press reservation of the right of Parliament to lay taxes there? 

“A. I know there is a clause in the Charter by which the King grants 
that he will levy no taxes on the inhabitants unless it be with the con- 
sent of the Assembly or by Act of Parliament. 

“Q. How then could the Assembly of Pennsylvania assert that lay- 
ing a tax on them by the Stamp Act was an infringement of their right? 

“A. They understand it thus—By the same Charter and otherwise, 
they are entitled to all the privileges and liberties of Englishmen. They 
find in the Great Charters and the Petition and Declaration of Rights 
that one of the privileges of English subjects is that they are not to 
be taxed but by their common consent. They have, therefore, relied 
upon it from the first settlement of the Province that the Parliament 
never would, nor could, by color of that clause in the Charter, assume a 
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right of taxing them till it had qualified itself by admitting representa- 
tives from the people to be taxed, who ought to make a part of that 
common consent.” 

So clear, convincing, and irresistible was Franklin’s testimony, that 
the repeal of the Stamp Act followed immediately. His evidence before 
the Committee closed on the 13th of February. On the 21st, General 
Conway moved for leave to introduce in the House of Commons a Bill 
to Repeal—which was carried. ‘The Bill took its third reading in that 
House on the 5th of March. It passed the House of Lords on the 17th, 
and on the 18th of March, only five weeks after Franklin had been 
heard, the King signed the Bill. 

The debates on that critical occasion, which promised for the moment 
to reconcile England and her Colonies for ever, have been but scantily 
reported, but Pitt, in support of the repeal, in one of his last speeches as 
the Great Commoner, is said to have surpassed his own great fame; 
and Burke’s renown as a Parliamentary orator was established. Ma- 
caulay says: “Two great orators and statesmen belonging to two dif- 
ferent generations repeatedly put forth all their powers in defence of 
the Bill (for repeal). The House of Commons heard Pitt for the 
last time and Burke for the first time, and was in doubt to which of 
them the palm of eloquence should be assigned. It was indeed a splen- 
did sunset and a splendid dawn.” 

Franklin’s own personal way of celebrating the joyous event of the 
Repeal of the Stamp Act was peculiarly characteristic of that spirit 
of fun and good humor which pervaded his whole life. He made it 
the occasion of sending a new gown to his wife. He wrote her: “As 
the Stamp Act is at length repealed, I am willing you should have a 
new gown, which you may suppose I did not send sooner, as I knew 
you would not like to be finer than your neighbours unless in a gown 
of your own spinning. Had the trade between the two countries total- 
ly ceased, it was a comfort to me to recollect, that I had once been 
clothed from head to foot in woollen and linen of my wife’s manufac- 
ture, that I never was prouder of any dress in my life, and that she 
and her daughter might do it again if it was necessary. I told the Parlia- 
ment, that it was my opinion, before the old clothes of the Americans 
were worn out, they might have new ones of their own making. I have 
sent you a fine piece of Pompadour satin, fourteen yards, cost eleven 
shillings a yard, a silk négligée and petticoat of brocaded lute-string 
for my dear Sally, with two dozen gloves, four bottles of lavender 
water, and two little reels. ‘The reels are to screw on the edge of the 
table when she would wind silk or thread.” 
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The repeal, following so closely as it did on the close of Franklin’s 
examination as its necessary sequence, raised to a very high point his 
reputation in England, where he already commanded universal respect 
and esteem, and roused the Colonies to the wildest enthusiasm over his 
name. His constituents in Philadelphia, quite ashamed of their recent 
criticism upon him, gave him the whole credit of the great result. 

Everybody on both sides of the water, except the King and the 
“household troops,” as Burke called them, hoped with him that “that 
day’s danger and honor would have been a bond to hold us all together 
forever. But alas! that, with other pleasing visions is long since van- 
ished.” 

The attempt to impose taxation by Act of Parliament on the Colo- 
nies was almost immediately renewed, and ushered in that long and 
unhappy controversy which finally resulted in the accumulation of op- 
pressive measures on the one side, and acts of resistance on the other, 
that brought the Colonists to an appeal to arms in defence of what 
they deemed to be their rights and liberties. 

We will not undertake to rake over the ashes of the memorable con- 
test, to measure out praise or blame to one side or the other. His- 
torians are now happily agreed that. the leaders on both sides in the 
great struggle were actuated by honest intentions and patriotic motives. 
It was impossible for them to see in the same light the great questions 
of right and of policy which divided them, and which nothing but the 
final separation of the Colonies from the Crown could solve. 

It might be claimed with some show of reason that, at the outset at 
least, it was not a contest between the English people and the Ameri- 
can people, but between the King with a submissive Ministry and 
Parliament here and his subjects beyond the sea, and that a great part 
of the English people had very little to do with it. If we may accept 
the statements of your own most approved historians, large portions 
of the English people were no more represented in the Parliament than 
the Colonists themselves. 

I may be permitted to quote once more in this connection from 
Green’s “History of the English People.” He is speaking of Parlia- 
ment between 1760 and 1767, the very time we have been considering ! 

“Great towns like Manchester and Birmingham remained without a 
member, while members still sat for boroughs which, like Old Sarum, 
had actually vanished from the face of the earth. * * * Some bor- 
oughs were ‘the King’s boroughs,’ others obediently returned nominees 
of the Ministry of the day, others were ‘close boroughs’ in the hands 
of jobbers like the Duke of Newcastle, who at one time returned a 
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third of all the borough members in the House. * * * Even in the 
counties the suffrage was ridiculously limited and unequal. Out of a 
population of eight millions of English people, only a hundred and sixty 
thousand were electors at all!’ 

What would be thought to-day of great questions of national policy 
being decided by a House of Commons in which neither Birmingham 
nor Manchester had a representative, and in the election of whose 
members only one person out of fifty of the English people had a vote! 

At any rate, we may, I think, exchange congratulations to-night, that 
with our great struggle the good people of Birmingham had literally 
nothing to do, and at least a considerable portion of the people of Eng- 
land hardly more.. 

But you get an idea of the vast difficulties with which Franklin, who 
gallantly remained at his post in London, through all those weary years 
from 1766 to 1775, had to contend, as the representative of the United 
Colonies, for, besides Pennsylvania, he was presently made the agent 
of Massachusetts, New Jersey, and Georgia. “His great powers,” says 
John Fiske, “were earnestly devoted to preventing a separation be- 
tween England and America. His methods were eminently conciliatory, 
but the independence of character with which he told unwelcome truths 
made him an object of intense dislike to the King and his friends, who 
regarded him as aiming to undermine the Royal authority in America.” 
But it is not to be forgotten that Chatham, Burke, Fox, Barré, and 
Conway, all champions of the cause of the Colonists, were regarded in 
the same light by the same party. 

And strange to say, down to this time Franklin had no suspicion that 
the obnoxious measures of the Ministry had their origin or chief back- 
ing in the Royal closet. “I hope nothing that has happened or may 
happen,” he wrote in the spring of 1769, “will diminish in the least our 
loyalty to our Sovereign, or affection for this nation in general. I 
“can scarcely conceive a King of better dispositions, of more exemplary 
virtues, or more truly desirous of promoting the welfare of his sub- 
jects.” “The body of this people, too, is of a noble and generous na- 
ture, loving and honoring the spirit of liberty, and hating arbitrary pow- 
er of all sorts. We have many, very many, friends among them.” 

No doubt, however, he did in the end incur the King’s hearty dis- 
pleasure; and a story that has long been current would seem to in- 
dicate that the royal mind at last opposed even his views on electricity, 
of which it might have been supposed that Franklin was himself king. 
The substance of Franklin’s discovery was that sharp points of iron 
. would draw electricity from the clouds, and he recommended lightning 
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rods with such sharp points. The story is that in the heat of his ani- 
mosity against the Americans and Franklin the King insisted, on po- 
litical grounds, that on Kew Palace they should have blunt knobs in- 
stead of sharp points. The question between sharps and blunts be- 
came a Court question, the Courtiers siding with the King, their ad- 
versaries with Franklin. The King called upon Sir John Pringle, 
President of the Royal Society, for an opinion on his side in favour of 
the knobs, but Pringle hinted in reply that the laws of Nature were 
not changeable at the Royal pleasure. How far the story in detail is 
true can only now be guessed from a well-known epigram that was 
actually current: : 

“While you, great George, for safety hunt, 

And sharp conductors change for blunt, 

The empire’s out of joint. 
Franklin a wiser course pursues, 


And all your thunder fearless views, 
By keeping to the point.” 


During these ten years in London Franklin kept up a lively fire of 
pamphlets and communications to the newspapers, advocating with all 
the resources of his wisdom, wit, and satire the integrity of the Em- 
pire and the cause of the Colonists. ‘Two of these—“‘Rules for reduc- 
ing a great Empire to a small one,” and “An Edict of the King of 
Prussia”—had a tremendous circulation, and became, and continued 
for many years, very famous. He continued his philosophical investi- 
gations, and was also the most popular diner-out in London, where the 
charms of his conversation made him a universal favourite. He main- 
tained his intimate association with the most distinguished men of sci- 
ence and learning, and a most loving and constant correspondence with 
his wife, daughter, and sister, from whom his protracted separation was 
to his great and tender heart a source of constant anxiety and privation. 

But at last, as the prolonged contest waxed hotter and hotter, as the 
representative of all the Colonies he became the very storm centre round 
which all the elements of discord and growing hatred gathered in full 
force, and was often the target for the attacks of both sides. In Eng- 
land the Ministry regarded him as too much of an American, and the 
most ardent patriots at home as too much of an Englishman. He evi- 
dently thought that both sides were in fault. Here he constantly ex- 
erted all his great powers to justify his countrymen and uphold their 
cause. To them by every mail he urged patience and moderation, beg- 
ging them to give the Ministry no ground against them. As Mr. Par- 
ton truly says, “His entire influence and all the resources of his mind 
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were employed from the beginning of the controversy in 1765 to the 
first conflict in 1775, to the one object of healing the breach and pre- 
venting the separation.” 

But at such times, when the air is charged with mutual suspicion and 
hatred, when forebodings of war are agitating the public mind, what 
Hamlet says is more true than ever: 


“Be thou as chaste as ice, as pure as snow, thou shalt 
not escape calumny.” 


The Court party professed to regard him as the embodiment of all 
the alleged sins and offences which they imputed to the entire body of 
Colonists, and they determined at all hazards to make an end of him. 
The news was on the way of the famous Boston tea party, in which a 
body of leading citizens of the New England capital in disguise board- 
ed the ships that brought the tea, on which the obnoxious duty had 
been imposed, and emptied it all into salt water. The whole harbor of 
Boston became a seething cauldron of East India Company’s tea on 
which no duty had been paid. Passive resistance was at last breaking 
out into open rebellion. Probably the frenzy of excitement on both 
sides had never reached such fever heat—and in January, 1774, the 
storm burst on the head of the devoted Franklin. 

I shall not attempt to describe the scene in the Cockpit at the meeting 
of the Committee of Lords of the Privy Council, met to pass upon the 
Petition of the Assembly of Massachusetts Bay for the removal of the 
Governor and Lieutenant-Governor. Franklin had transmitted to the 
Speaker of the Assembly, as in duty bound, their letters showing, as 
he believed, a studied purpose on the part of the colonial Royal officers 
to bring down more stringent measures upon the Colonists and to 
abridge their liberties, and he had sent them, as he was expressly au- 
thorized to do, for the avowed purpose of mitigating the wrath of the 
Colonists against the Government at home which, as they believed, had 
initiated and was solely responsible for those measures. 

The hearing before the Committee of the Privy Council, on the pe- 
tition of the people of Massachusetts to remove these officers because 
of the letters, was made the occasion of a ferocious attack upon Frank- 
lin, who had presented the Petition. The Solicitor General over- 
whelmed him with vituperation, while the Lords of the Committee ap- 
plauded with jeers, and cheers, an attack universally condemned ever 
since. His calm self-command and unruffled dignity, as he stood for 
an hour to receive the pitiless storm of calumny, in such marked con- 
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trast to the conduct of his assailant and his titled applauders, is strik- 
ing evidence of his conscious innocence. Upon the canvas of history 
he stands out from that ignoble scene a heroic figure, bearing silent 
testimony to the cause of the Colonists for whose sake he suffered— 
not a muscle moved, not a heartbeat quickened—and casting into the 
shade of lasting oblivion all those who joined in the assault upon him. 
He said to Dr: Priestley next day that “he had never before been so 
sensible of the power of a good conscience; for that, if he had not 
considered the thing for which he had been so much insulted as one 
of the best actions of his life, and what he should certainly do again 
in the same circumstances, he could not have supported it.” An eye- 
witness who watched him closely says, “He stood conspicuously erect 
without the smallest movement of any part of his body. The mus- 
cles of his face had been previously composed so as to afford a tran- 
quil expression of countenance, and he did not suffer the slightest al- 
teration of it to appear during the continuance of the speech.” 

He has been blamed by several writers of high repute, but on what 
exact ground is not definitely specified. From whose hands he received 
the letters is not known. He did receive them confidentially “from a 
gentleman of character and distinction,” but who he was was a secret 
which, at any cost to himself, Franklin was bound to keep, and he car- 
ried it to the grave with him at the cost of all the dust and obloquy 
that has been thrown about the matter. Having come honorably into 
possession of the letters, he could not have withheld the knowledge of 
them from the leaders of the Colony to whom he was responsible for 
his conduct, without a breach of trust towards them, and his country- 
men, who justly regarded the assault upon him as an affront to them- 
selves, accepted his own view and statement of the matter. 

There is no doubt that the powerful invectives of Wedderburn, which 
were extremely eloquent and ingenious, and became the talk of the 
town, did seriously impair the prestige of Franklin during the rest of, 
his stay in London. On the following day he was summarily dis- 
missed from his office of Deputy Postmaster-General. But all this did 
not deprive him of the respect and esteem of the distinguished friends 
whom his character and commanding abilities had gathered about him. 

“T do not find,” he wrote a fortnight after the assault, “that I have 
lost a single friend on the occasion. All have visited me repeatedly with 
affectionate assurances of their unaltered respect and affection, and 
‘ many of distinction, with whom I had before but slight acquaintance.” 

In demonstration of his own fidelity to Franklin, Lord Chatham not 
long afterwards, on the occasion of a great debate on American affairs 
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in the House of Lords, invited him to attend in the House, being sure 
that his presence in that day’s debate would be of more service to Amer- 
ica than his own, and later, in reply to a fling of Lord Sandwich at 
Franklin, he took occasion to declare “that if he were the first Min- 
ister of this country, and had the care of settling this momentous busi- 
ness, he should not be ashamed of publicly calling to his assistance a 
person so perfectly acquainted with the whole of American affairs as 
the gentleman alluded to, and so injuriously reflected on: one, whom 
all Europe held in high estimation for his knowledge and wisdom, and 
ranked with our Boyles and Newtons; who was an honor not to the 
English nation only, but to human nature.” 

Franklin continued his efforts at conciliation as long as he remained 
in London. He actually advised Massachusetts to pay for the tea which 
had been destroyed, for which again he was rudely blamed by the 
leaders in Boston. He even offered, without orders to do so, at his 
own risk, and without knowing whether his action would be sustained 
at home, to pay the whole damage of destroying the tea in Boston, 
provided the Acts against that Province were repealed, and to his last 
hour in London he labored without ceasing to heal the growing breach. 
Hostile critics have insinuated doubts of his sincerity in all his efforts 
for peace and union, but the evidence of his fidelity is overwhelming. 

Speaking of Franklin in London from 1764 to 1774, the Encyclo- 
pedia Britannica says, “He remitted no effort to find some middle 
ground of conciliation. * * * With a social influence never pos- 
sessed probably by any other American representative at the English 
Court he would doubtless have prevented the final alienation of the 
Colonies, if such a result under the circumstances had been possible. 
But it was not.” 

Let me cite another witness out of a host that might be called: the 
- Annual Register for 1790 announcing Franklin’s death says “Previous 
to this period (the affair at the Cockpit) it is a testimony to truth and 
bare justice to his memory to observe that he used his utmost endeavor 
to prevent a breach between Great Britain and America.” 

Dr. Priestley, who spent with him the whole of his last day in Eng- 
land, says of the conversation, “The unity of the British Empire in 
all its parts was a favorite idea of his. He used to compare it to a 
beautiful china vase, which if ever broken could never be put together 
again, and so great an admirer was he of the British Constitution that 
he said he saw no inconvenience from its being extended over a great 
part of the globe.” 
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Professor Tyler, in his “Literary History of the American Revolu- 
tion,” describes Franklin at the date of the Battle of Lexington as “a 
man who having been resident in England during the previous ten years 
had there put all his genius, all his energy of heart and will, all his 
tact and shrewdness, all his powers of fascination, into the effort to keep 
the peace between these two kindred peoples, to save from disruption 
their glorious and already planetary empire, and especially to avert the 
very appeal to force that had at last been made.” 

But Franklin’s efforts were of no avail. His mission of mediation 
and conciliation had failed, his dream of an imperial and perpetual 
union of England and the Colonies, as an Empire, one and inseparable, 
had vanished. ‘The measures taken on both sides rendered any rec- 
onciliation impossible, and in March, 1775, he sailed for home, to throw 
in his lot with his own countrymen—arriving at Philadelphia two weeks 
after they had drawn the sword and thrown away the scabbard, and 
the Battle of Lexington had begun the actual War of Independence. 

I have now brought Franklin to the great parting of the ways, to 
the point where he ceased to be a British subject and became an Ameri- 
can citizen, bound now to secure and maintain the cause of the Colo- 
nies with all his might, and as loyally as he had thus far sought to 
reconcile the Colonies and the Mother Country. 

I may not on this occasion pursue further the narrative of his life, 
except to indicate how clearly it displayed his astounding abilities and 
capacity for public service, his enlightened patriotism and his rare 
devotion to duty. No sooner had he arrived in Philadelphia after 
his ten years’ absence than his fellow citizens deeming him more 
than ever the indispensable man, made him a member of the Con- 
tinental Congress, where he was one of the Committee of five 
appointed by the Congress to prepare the famous Declaration of In- 
dependence, the other four members being Jefferson, John Adams, 
Sherman, and Livingston. The declaration drawn by Jefferson was 
only slightly amended by Franklin, who signed it with the other mem- 
bers of Congress. It will presently be seen that eleven years after- 
wards he also signed the Constitution of the United States, which he 
had a hand in making. To have signed,both of these historical instru- 
ments is equivalent in American history to the highest patent of no- 
bility, only five others sharing the honor with Franklin. 

But, in spite of the Declaration of Independence, the cause of the 
Colonists was in danger of becoming hardly better than hopeless un- 
less they could secure foreign aid and alliances—and, who again but 
Franklin, the printer’s apprentice, the veteran diplomatist, the scientist 
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of world-wide fame, the accomplished linguist, the one man of letters 
whose works had been translated into many languages, and the most 
experienced man of affairs on the Continent, could be chosen for that 
arduous and delicate service? He was almost immediately dispatched 
to Paris for that purpose. Although he had now passed his seventieth 
year, and was already beginning to feel the infirmities of age, he con- 
sented to serve, and there for nine years more of exile he discharged 
his diplomatic duties with such wisdom, energy, pertinacity, and tact, 
and such marvellous shrewdness that the much needed supplies of 
money and military stores were from time to time obtained and the 
Colonists enabled to maintain their footing in the field. After the Bat- 
tle of Saratoga, which has been justly described as one of the decisive 
battles of history, the Treaties of Commerce and Alliance were signed 
which powerfully assisted the Colonists to make good their Declaration. 

This brilliant achievement was chiefly due to the skill and sagacity of 
Franklin, and it was largely \aided by his marvellous personal popularity 
among all classes'of the French people. His arrival in Paris was the 
signal for a tremendous outburst of popular enthusiasm, which met 
with a hearty response throughout Europe, and it extended at once to 
the fashionable world and to the philosophers and scholars as well as 
to the populace. 

“His virtues and renown,” says Lacretelle, “negotiated for him; and 
before the second year of his mission had expired no one conceived it 
possible to refuse fleets and armies to the countrymen of Franklin.” 

The German, Schlosser, says: 

“Franklin’s appearance in the Paris Salons, even before he began to 
negotiate was an event of great importance to the whole of Europe. 
Paris at that time set the fashion for the civilized world, and the ad- 
miration of Franklin carried to a degree approaching folly produced a 
remarkable effect on the fashionable circles of Paris. His dress, the 
simplicity of his external appearance, the friendly meekness of the 
old man, and the apparent humility of the Quaker procured for freedom 
a mass of votaries among the court circles. * * *” 

Pictures of him appeared in every window, and portraits, busts, me- 
dallions, medals, bearing his familiar head were in every house and 
every hand. 

A French writer of the day, in his description of Franklin at the 
Court, says: “Franklin appeared at Court in the dress of an American 
cultivator. His straight unpowdered hair, his round hat, his- brown 
coat formed a contrast with the laced and embroidered coats, and the 
powdered and perfumed heads of the courtiers of Versailles. This 
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novelty turned the enthusiastic heads of the French women. Elegant 
entertainments were given to Dr. Franklin, who to the reputation of a 
philosopher added the patriotic virtues which had invested him with 
the noble character of an Apostle of Liberty. I was present at one 
of these entertainments when the most beautiful woman of three hun- 
dred was selected to place a crown of laurels upon the white head of 
the American philosopher, and two kisses upon his cheeks.” 

An American Ambassador of to-day still affects similar simplicity of 
dress by Act of Congress, but he would hardly know how to take such 
a reception as was thus accorded to the venerable philosopher. 

But all this incense did not turn his head, which he kept level for 
the important affairs that he had in hand. 

The amount and variety of business which fell upon him would have 
taxed the energies and capacity of the strongest man in middle life, and 
his health was already beginning to decline. He was obliged to act 
not only as Ambassador, but in lieu of a Board of War, Board of 
Treasury, Prize Court, Commissary of Prisoners, Consul, and dealer 
in cargoes which came from America. When Peace happily returned 
he took an active and important part in negotiating the final Treaty 
with Great Britain, and no one in the world rejoiced more heartily 
than he in the restoration of friendly relations between Great Britain 
and the United States. It would be impossible to describe in anything 
short of a volume the activity, the brilliancy, and the success of his 
long years in Paris. 

It was exceedingly fortunate for both countries at this time, that 
in spite of the intervening contest of so many years, Franklin in his im- 
portant post of Ambassador in Paris still retained the esteem and 
friendship of many distinguished Englishmen whose acquaintance he 
had made during his fifteen years’ residence in London. ‘To two of 
these—Lord Shelburne and David Hartley—are posterity indebted for 
much of the wisdom, moderation and statesmanship on the part of 
Great Britain which contributed so largely to the Treaty of Peace. The 
first overtures came from Franklin to Lord Shelburne, afterwards the 
first Marquis of Lansdowne, Minister of the Colonies, who responded 
by sending a confidential mission to Franklin, with a letter which con- 
cluded, “I wish to retain the same simplicity and good faith which sub- 
sisted between us in transactions of less importance.” 

Presently Mr. Fox, as Minister of Foreign Affairs, sent ‘Thomas 
Grenville over to represent him in the negotiations. Great Britain then 
had no diplomatic representative at the French Court, and so it came 
about, as Bancroft says, that Franklin, the Deputy Postmaster Gen- 
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eral, who had been dismissed in disgrace in 1774, now as the envoy of 
the rebel Colonies at the request of Great Britain introduced the son 
of the author of the Stamp Act to the representative of the Bourbon 
King. : 

The final negotiations of the Treaty on the part of England were 
entrusted to Franklin’s lifelong friend, Mr. David Hartley, in whose 
apartments in the Hotel de York the definitive Treaty was signed. The 
credit and honor of the negotiation on the American side must be di- 
vided between Franklin, Jay, and Adams, to whom, for this great serv- 
ice, their countrymen owe an incalculable debt of gratitude. 

At the signing of one of the Treaties in Paris Franklin is said to have 
worn the same old suit of spotted Manchester velvet which he had last 
worn on the fatal day at the Cockpit years before, when Wedderburn 
attacked him, showing how deeply, on that occasion, the iron had en- 
tered into his soul. 

In view of his fifteen years’ service in England and ten in France, 
pf the immense obstacles and difficulties which he had to overcome, of 
the art and wisdom which he displayed and the incalculable.value to 
the country of the Treaties which he negotiated, he still stands as by 
far the greatest of American diplomatists. 

In his eightieth year, quite worn out by his labors and infirmities, he 
returned to his “dear Philadelphia” to spend the brief remnant of his 
days, as he hoped, in rest and retirement, but that was not to be. He 
was immediately elected President of Pennsylvania—an office of great 
responsibility, in which he continued for three years. 

“T had not firmness enough,” he said, “to resist the unanimous desire 
of my country folks; and I find myself harnessed again in their serv-. 
ice for another year. ‘They engrossed the prime of my life. They 
have eaten my flesh, and seem resolved now to pick my bones.” 

In 1787, at the age of 81, he was a member of that remarkable body 
of men who met to frame the Constitution of the United States, and . 
it was most fortunate for the nation that he was so. In spite of his 
great age, he attended all the sessions five hours a day for four months, 
and took an active part in the discussions and committees. He it was 
who proposed the amendment by means of which the States came to- 
gether to form a more perfect union. The small States had been con- 
tending most vehemently and persistently for absolute and entire equal- 
ity. The large States were equally tenacious for a proportional repre- 
sentation. Agreement seemed impossible until Franklin in Committee 
proposed the simple compromise, which was adopted, and on which the 
Constitution has thus far safely rested, that in the Senate all States, 
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great and small, should have an equal vote, but in the House of Rep- 
resentatives each State should have a representation proportioned to its 
population, and that all Bills to raise or expend money must originate 
there. 

He gave close attention to all the great questions discussed in the 
Convention, which sat in secret session. As he was too infirm to stand 
and speak he was permitted to write out what he had to say to be read 
for him by a fellow member, and so it came about that his are the only 
speeches reported entire, and they are very brief and pithy. On one 
occasion, when there seemed no prospect of any further progress be- 
cause of hopeless dissensions, he moved that prayer be resorted to at 
each day’s opening of the Convention as the only remedy. 

“T have lived, Sir, a long time,” he said, “and the longer I live, the 
more convincing proofs I see of this truth: that God governs in the 
affairs of men. And if a sparrow cannot fall to the ground without 
His notice, is it probable that an Empire can rise without His aid? We 
have been assured, Sir, in the sacred writings that ‘except the Lord 
build the house, they labor in vain that build it.’ I firmly believe this; 
and I also believe, that without His concurring aid we shall succeed in 
this political building no better than the building of Babel.” 

When the great Compact of Concessions and Compromises was fin- 
ished it probably suited no member exactly, so much had each been 
obliged to yield of his own cherished opinions in the cause of harmony. 
But Franklin threw the whole'weight of his influence in favor of an 
unconditional signature of the great instrument by all the delegates. 

“T consent, Sir, to this Constitution,” he said, “because I expect no 
better, and because I am not sure that it is not the best. The opinions 
I have had of its errors I sacrifice to the public good. I have never 
whispered a syllable of them abroad. Within these walls they were 
born and here they shall die.” 

He carried his point and all the members signed. 

It can hardly be doubted that it was the combined personal weight 
and influence of Washington and Franklin that prevailed with the peo- 
ple in all the thirteen States in favor of the adoption of the famous 
Constitution, which they had done’so much to devise and perfect. 

He lived to see Washington, who had been his close friend and fel- 
low laborer since the days of the Braddock disaster, elected unanimous- 
ly the first President of the United States, and to see the new Nation, 
which he had been so potent to create, fairly launched upon, its great 
career. He lived long enough to see the youthful Hamilton at the age 
of thirty-two installed as Secretary of the Treasury, and to read the 
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first report of that marvellous genius on the Public Credit of the new- 
born Nation. His last public act only twenty-four days before his 
death, was a powerful appeal for the abolition of slavery, full of his 
old wisdom, wit, and satire, and of the spirit which animated the sub- 
lime proclamation of Lincoln three-quarters of a century later. And 
then at last, utterly worn out by his long years of public service, but 
rejoicing in their grand result, he “wrapped the drapery of his couch 
about him and lay down to pleasant dreams.” 

His grateful country honors his memory and cherishes his ever- 
growing fame as one of its noblest treasures, and transmits from gen- 
eration to generation the story of his matchless services. His auto- 
biography, written near the end of his wonderful career, is valued by 
‘ all readers of the English language as one of the most fascinating con- 
tributions to its literature. And the lessons of honesty, temperance, 
thrift, industry, and economy, which he inculcated and practised with 
such brilliant success in his own person, have been of priceless value to 
his countrymen, and contributed very largely to their social, material, 
and intellectual well-being. So that, taking him for all in all, by gen- 
eral consent they class him with Washington and Hamilton and Lin- 
coln in the list of illustrious Americans. 
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Revolutionary periods produce, if they do not create, men of genius 
whom the exigencies of the times demand. Whether they are bred out 
of the conditions which create the Revolution, or always exist in every 
community, waiting for the supreme summons to call them forth, seems 
little to the purpose to inquire. The appointed hour strikes and the 
man appears. 

Napoleon, the most consummate individual force in modern history, 
evolved out of years of terror and anarchy to rescue a great nation 
from chaos, will occur to every one as the most striking example. Lin- 
coln, of happier destiny, rising above the bloody carnage of civil war 
to save his divided Country, by striking the shackles from four mil- 
lions of slaves, and so converting the doubtful war for Empire into a 
sublime and triumphant contest for Freedom, seems to have been prov- 
identially created for that awful crisis. Going back to the very be- 
ginning of our young Republic when, after all hope of conciliation with 
the Mother Country was abandoned, the Continental Congress appoint- 
ed Washington as the Commander-in-Chief of the American Army, to 
withstand the overwhelming power of the mightiest of nations, and by 
his matchless patience, skill, and valor, to achieve the Independence of 
the Colonies, they appear to have found and selected the one man in all 
history best qualified for that most critical task. 

In the subsequent making of the new nation, which the success of 
Washington and his companions-in-arms at last rendered possible, there 
appeared a considerable body of statesmen, trained in political discus- 
sion, tried by seven years of war, aroused by the four years of an- 
archy that succeeded, whose combined wisdom and foresight framed 
the Constitution of the United States, and set in motion the Govern- 
ment which it called into being, in a way that to-day challenges the 
admiration and approval of all thinking men. Foremost among these 
in intellectual brilliancy, individual force, constructive capacity, and 
personal influence was Alexander Hamilton, to whose character and 
achievements I would briefly invite your attention. 

Just a hundred years ago, in the full career and triumph of vigorous 
middle life, he was wantonly slain in a duel that was forced upon him, 
and which he accepted in the spirit of false chivalry that then prevailed ; 
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but the work of his hands and his-brain has all the time been growing 
and his fame has steadily advanced, until to-day he stands, as I think, 
next to Washington and Franklin among the celebrated Founders of 
the American Republic. At last even fiction has been busy with his 
name, as if by a sort of mystical birth a miraculous genius had been 
created to be a conqueror among the men of his time. But truth is 
stranger than fiction, and the plain facts of his life constitute a ro- 
mance almost as thrilling and fascinating as the pen of the novelist has 
ever painted. 

I shall not attempt a biography of this extraordinary man—only a 
brief series of biographs, rapidly shifting, within the limits of the pre- 
scribed hour. Nor shall I try to solve the mysterious problem of his 
birth and pedigree. We know that he was born in the little West India 
island of Nevis, and that his father was a Scotch merchant who soon 
fell into bankruptcy, and had little part in his training. His mother 
was a brilliant Creole lady of Huguenot descent, noted for her beauty 
and wit, who died in his early childhood. Whatever their own mis- 
fortunes, their union was blest by the birth of this son, whose nature 
combined the national characteristics of both most felicitously blended 
—a keen and powerful intellect, of marvellous precocity, a tropical and 
fiery energy which sustained a soaring ambition, and an endless and 
untiring capacity for labor. 

His early training and education were most accidental and desultory, 
and at the age of twelve he found himself working for his daily bread 
as clerk in a local counting house. But his talents were not to be thus 
hidden under a bushel. They were discovered and known to a few 
friends of his family, who provided the means for sending him to New 
York to be educated in a way worthy of his high promise—and so he 
was rescued from the threatened doom of obscurity in a remote corner 
of the world, and transferred to what was soon to be the theatre of 
great events, a fit arena for the exercise of his marvellous faculties. 

At King’s College, known to-day as Columbia University, he more 
than made up for all past deficiencies by intense application and pro- 
digious labor, and, at the same time, he studied the course of passing 
events, quite as ardently as the prescribed curriculum. It was a day 
of stirring action; the prelude of a historic political drama. ‘The 
quarrel between the American Colonies and the Mother Country was 
reaching its crisis. ‘The destruction of the taxed tea in Boston Harbor 
had been quickly followed by the Act of Parliament closing the Port 
of Boston, and the other punitive measures designed to bring to terms 
the rebellious State of Massachusetts. These measures had the directly 
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contrary effect, to rouse and unite all the Colonies in a determined rally 
to the defence of their distressed brethren in Boston. New York alone 
held back; her Assembly controlled by the Tories and by the home 
Government, declined to send delegates to the first Continental Con- 
gress, and the patriots, as we now justly call them, convened a great 
meeting in the fields near the City to give voice to the popular senti- 
ments. It was the first opportunity for Hamilton, a stripling in the 
middle of his eighteenth year, and he seized it with startling avidity. 
A handsome youth of comely figure and of classical countenance, in- 
tensely absorbed in the question of the hour, he listened in the crowd 
with breathless attention, and as the meeting drew towards its close, | 
leaving untouched the thoughts that were burning within him for ut- 
terance, he mounted the platform amid the inquiring glances of its 
occupants, who wondered who this bold young stranger might be. He 
proceeded at first with faltering voice, but with ever growing courage 
and ardor to address the excited audience, who soon recognized him with 
shouts as “the Collegian! the Collegian!’ and listened with constantly 
increasing attention and delight to his bold and eloquent exposition of 
the rights and grievances of the Colonies, of which he had made a 
special study. When that meeting adjourned, the young West Indian, 
utterly obscure and unknown before, was head and shoulders above 
his fellows, already famous, and marked as a future leader of the Colo- 
nial Cause. 

From this time he lost no opportunity to hold and increase the ad- 
vantage he had gained, and to impress himself upon the anxious and 
interested community. In the following year he wrote and published 
anonymously two political tracts: “A full Vindication of the Con- 
gress” and “The Farmer Refuted,” dealing with the great questions of 
the day, and in reply to a distinguished Tory pamphleteer, to whom 
he administered telling blows and a signal defeat. His style was so 
clear and forcible, his grasp of the principles involved so comprehen- 
sive, and his modes of thought so mature, that the pamphlets were at- 
tributed to various members of the Colonial party, most eminent for 
wisdom, experience and commanding authority. When it came out 
that they were really the work of young Hamilton who had so recently 
made the famous speech at the meeting in the fields, the impression of 
that first performance was greatly strengthened, and men’s minds turned 
to him as a leader already. These papers showed much knowledge of 
history and of the true principles of Colonial Government, and are 
worth reading to-day by the students of political science. 

The actual outbreak of hostilities in 1775 found him already a de- 
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voted student of the military art, and the Captain of an Artillery Com- 
pany, which he drilled with such success as soon to attract the atten- 
tion of leading generals to his capacity in this new direction. Before 
long he came within the observation of Washington himself, who made 
him one of his own Aides-de-Camp, his Private Secretary, and a mem- 
ber of his military family, and so for the four years from March, 
1777, to February, 1781, which covered a very decisive period of our 
great struggle, he was in daily and hourly contact with Washington as 
the most trusted member of his staff. 

I know of nothing more ennobling, more inspiring, more precious for 
an ambitious and aspiring youth, in the formative and still plastic period 
of life from twenty to twenty-four, than such constant and intimate 
personal asSociation with a truly great man; and when the young man 
was the ablest of his time, and his master the greatest man of the age, 
perhaps of many ages, the conjunction was supremely fortunate, and 
here Hamilton acquired a training, discipline, and education, such as 
no University could ever give. He was in close touch with every 
important event of the period. He enjoyed the entire confidence and 
shared in large measure the designs, anxieties, and hopes of his great 
master, and especially his broad, comprehensive, and far-seeing view 
of the future of the Colonies in the event of success. 

We may not linger on his military record, which was highly cred- 
itable. One incident of it cannot be omitted. He was on the spot at 
the time of Arnold’s treasonable attempt to surrender West Point, and 
took part in the hopeless pursuit. He was brought into close contact 
with that accomplished soldier John André, the unfortunate victim of 
_Arnold’s perfidy, and exhibited the most touching and tender sympathy 
with his unhappy fate, laboring in vain to the last moment to mitigate 
the dread severity of his sentence. At the time of his death Hamilton 
wrote of him: “Among the extraordinary circumstances that attended 
him, in the midst of his enemies, he died universally esteemed and uni- 
versally regretted,” a sentiment echoed by many of Hamiiton’s coun- 
trymen to-day at the sight of his tomb in Westminster Abbey, where 
he sleeps among brave and great Englishmen. His latest biographer 
well says: “A sadder tragedy was never enacted, but it was inevita- 
ble, and no reproach rests upon any person concerned except Arnold.” 
André displayed the truly chivalric spirit of self-sacrifice in the message 
that he sent in his last hours through Hamilton, that even in the pres- 
ence of death, he could not bear the thought, that his beloved Com- 
mander-in-Chief, Sir Henry Clinton, to whom he was bound by every 
obligation and tie of affection, should reproach himself, or that others 
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should reproach him on the supposition of his having conceived him- 
self obliged by Clinton’s instructions to run the fatal risk he did. 

Hamilton’s close connection with Washington came to an abrupt and 
untimely end. Like his great chief he was a man of towering passion, 
generally held under strict control, but on one unhappy occasion the 
sorely tried commander administered a sharp reproof for some real or 
supposed delinquency, which the inflammable temper of the subordinate 
resented, and on the spot he resigned his appointment, declining the 
courteous overtures of Washington to re-enter his personal service. 
But he continued in the army and served with distinction to the end 
of the war, conducting with great gallantry and success one of the 
principal assaults at Yorktown, which won him conspicuous honor. 
Nothing shows more grandly the superior magnanimity of Washington 
than his treatment of Hamilton after the ill-judged conduct of the lat- 
ter at the time of their quarrel. He had thoroughly studied the mas- 
terly character and great qualities of the young man, who was less 
than half his own age at the time, and had learned to rely upon him 
with absolute trust, which he continued ever afterwards to do, look- 
ing always to him more than to any other for political counsel and sup- 
port, in all the great duties and cet ilities which were heaped 
upon him. 

And now the war which had lasted for seven years was over. The 
Independence of the United States was achieved. But never was a 
great nation, with boundless resources and possibilities of wealth and 
power, in such a hopeless and helpless condition—and all for the want 
of a strong and stable Government, fit to command obedience at home 
and confidence and respect abroad. The loose-jointed and inefficient 
Confederation of the States, which had held together under the pres- 
sure of war, and had managed to conduct it to a triumphant issue, 
was found when peace returned to be little better than no Government 
at all. It was represented by a Congress of delegates without definite 
powers, without an executive, without a Judiciary, and without au- 
thority to collect a dollar of taxes or raise a single soldier. It could 
only make requests of the States, each one of which might at its pleasure 
or convenience disregard the demands of their common agent. 

For the five years that preceded the adoption of the Federal Con- 
stitution the whole country was drifting surely and swiftly towards an- 
archy. The thirteen States freed from foreign dominion claimed, and 
began to exercise, each an independent Sovereignty, levying duties 
against each other and in many ways interfering with each other’s trade. 
European nations finding that Congress had no power to protect Amer- 
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ican trade, proceeded to impose fatal restrictions upon it. They also 
refused to enter into treaties with the United States because they could 
not tell whether they were dealing with thirteen nations or with one. 
This only was sure, that Congress could carry no treaty into effect. 
Commerce was completely paralyzed. Paper money had done its worst 
and most perfect work by driving specie out of the country, and then 
had itself become worthless. ‘The people, impoverished by long years 
of war, were subjected to cruel sufferings, and were taking the law 
into their own hands, closing the courts by mob violence, and at times 
defying all constituted authority. American ships were being burned 
by Barbary pirates, and their crews sold into slavery, for the want of 
a Government that commanded respect on the high seas. 

“Tt is clear to me as A, B, C,” said Washington, who, from his re- 
tirement at Mount Vernon, watched the course of affairs with the ut- 
most anxiety, “that an extension of Federal Powers would make us 
one of the most happy, wealthy, respectable, and powerful nations that 
ever inhabited the terrestrial globe. Without them we shall soon be 
everything that is the direct reverse. I predict the worst consequences 
from a half-starved, limping Government, always moving upon crutch- 
es and tottering at every step.” And as yet the States and State Goy- 
ernments, jealous of each other and of any central authority, hesitated 
and refused to confer any adequate power upon Congress, which re- 
mained without the means of paying even the interest on the loans due 
to its generous allies, and bankruptcy, public and private, threatened to 
fall like a blight on the whole land. The national resources were am- 
ple, but there was no power to call them into action, and American 
credit was dead. 

Meanwhile Hamilton had married the daughter of General Schuyler, 
of New York, and had vastly bettered his position by this alliance with 
one of the oldest and most distinguished families of the country. He 
had studied law, and had been called to the Bar, always in America 
the recognized nursery of Statesmen. With his known abilities, and 
aided by the personal distinction he had already acquired, he was mak- 
ing rapid advancement in his chosen profession and in civil life, where 
his courage was as conspicuous as it had been in the field. A signal 
instance of this occurred in his early professional career. ‘The legisla- 
ture had passed some severe laws against those who had remained 
loyal to the British Crown, among others a law, giving a right of ac- 
tion to those whose property, abandoned by its owners, had been in 
the occupation of loyalists during the war, under the authority of the 
British Commander. A great part of the city of New York had been 
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so occupied for many years. Under this statute suit was brought by 
a widow, who had been ruined by the war, against a rich merchant who 
had occupied her house during British domination, and Hamilton, 
amidst the most tumultuous clamor for the widow’s cause, took a brief 
for the defence, and threw himself into it with all the ardor and ability 
at his command. He placed his case on the broad ground of public 
law and the faith of Treaties, and fairly persuaded the conscience of 
the Court, against the tremendous weight of popular pressure, to set 
the Act aside. In spite of the temporary odium which this manly act 
brought upon him, his forensic triumph placed him in the front rank 
of the profession—and there he remained to the end of his life. 

But no other interests could keep his active and patriotic mind from 
political thought, and from the day of his first association with Wash- 
ington they had both been of but one opinion, that nothing but a pow- 
erful Federal Government, with all the sanction of National Sover- 
eignty, could save the afflicted people from the fearful dangers that 
menaced them. He lost no chance by voice, pen or personal influence 
to inculcate this fundamental truth, and many a fierce battle he fought 
in defence of it. 

At last his great opportunity came, in 1786, when Virginia called a 
Conference of her sister States to meet at Annapolis to consider the 
commercial situation. Only five of the thirteen States responded, but 
Hamilton with a single colleague was there from New York, and, al- 
though the immediate object of the Conference failed, the real business 
done by this little band of delegates was to issue an address written by 
Hamilton, and sent to all the States, strongly setting forth the existing 
-mischiefs and the only remedy. It urged that Commissioners be ap- 
pointed by all the States to meet in Convention at Philadelphia in May, 
1787, “to devise such further provisions as shall appear to them nec- 
essary, to render the Constitution of the Federal Government adequate 
to the exigencies of the Union.” 

Thus this young and untried Statesman, in his thirtieth year, was 
foremost in the propitious movement for assembling that remarka- 
ble body of men, who met at Philadelphia to rescue their country from 
the terrible and almost hopeless evils by which it was encompassed, and 
who accomplished this great result by framing and adopting the Con- 
stitution of the United States. It has been well described as ‘“‘one of 
the most memorable assemblies the world has ever seen,” and of its 
work Mr. Gladstone, a not too friendly critic, has said that “as the 
British Constitution is the most subtle organism which has proceeded 
from progressive history, so the American Constitution is the most 
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wonderful work ever struck off at a given time by the brain and pur- 
pose of man.” 

The States responded to the call with varying degrees of alacrity. 
Virginia led the way by appointing delegates with Washington at their 
head, which in itself went far to secure the success of the movement. 
After a severe struggle, which was carried in favor of the Convention 
by his own overwhelming energy and persuasive power, Hamilton was 
returned by the reluctant State of New York. But he was handicapped 
by two colleagues who were hostile to the whole purpose of the Con- 
vention, and as the vote there was by States, each State casting a single 
vote by the majority of its delegates, his voting power was nullified. 

Although Hamilton’s work in the Convention was limited, it was of 
a most interesting and important character. He formulated and pro- 
posed a scheme of Government, which in many details was followed 
in the plan actually adopted, but which in two important features dif- 
fered radically from that.  \ 

He proposed a scheme much more closely assimilated to the British 
Constitution, which he declared to be the best model then in exist- 
ence. In the place of a Constitutional Monarchy he would have had a 
republic indeed, but an aristocratic republic based upon the property 
of the country, and would have made it supreme over the States to 
the extent of a practical extinction of their Sovereignty. The course 
of events since the close of the war had given him a great distrust of 
pure democracy, and a settled conviction that a continuance of the in- 
dependent Sovereignty of the States, to whose jealousy he attributed a 
large share of the impending disasters, would be inconsistent with the 
creation of a strong central Government adequate to maintain the dig- 
nity and safety of the nation. 

To this end he proposed that the Congress should have power to pass 
any laws it thought necessary for the general welfare, that the Presi- - 
dent, who was to have an absolute veto, and the members of the Sen- 
ate, should be elected by the votes of property owners only, and should 
hold their offices for life or during good behavior, being removable 
only by conviction upon an impeachment for some crime or misde- 
meanor, and that the governor of each State should be appointed under 
the authority of the United States, and have a veto upon all laws passed 
by the State. 

This novel scheme he supported in a powerful address. With all his 
logic and eloquence, however, he won no support for the special fea- 
tures of his plan. Probably he did not expect to do so, but undoubted- 
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ly his earnest appeal did much to confirm his associates in the de- 
termination to develop a strong-and stable Executive and a Federal 
Government which, in all affairs that concerned the common welfare, 
should be actually independent of the State Governments. His scheme 
would, however, have annihilated the Sovereignty of the States, the 
preservation of which within its proper limits was an object very pre- 
cious in the sight of the Convention. ‘The moral effect upon his asso- 
ciates of his appeal for a strong and self-sufficient government was un- 
doubtedly great. Indeed, Guizot says of him that, “there is not in the 
Constitution of the United States an element of order, of force, of dura- 
tion, which he did not powerfully contribute to introduce -into it, and 
to cause to predominate.” And the Cambridge History of the United 
States, the latest authority, truly says, “Every great undertaking has 
its master-spirit, the Master-Spirit of the Convention that framed the 
Constitution and of all that led to it was Alexander Hamilton. There 
were other strong leaders who played a greater part in the long series 
of debates, but Hamilton, present or absent, was chief among them. 
Hamilton had already thought out the idea of a Constitution, clear, 
definite, and strong to withstand domestic feuds and foreign greed. 
He had thought out, and he laid before the Convention, a form of in- 
strument which he considered better than any likely to be adopted; but 
if he knew that the mark was too high, it was still to be the mark. 
A Nation was to be created and established, created of jarring Com- 
monwealths, and established on the highest level of right.” 

The Constitution as it was adopted by the Convention, has safely 
stood the test of a century, and was the happy result of four months’ 
hot discussions behind closed doors, and of successive great compro- 
mises between sections, States and individuals. Hamilton, in his en- 
thusiasm for a powerful centralized Government which should dominate 
‘the States, had pronounced ‘the Executive too weak, and had declared 
that two sovereignties could not possibly co-exist within the same lim- 
its; but the combined wisdom of the whole body proved greater than 
that of any one member. ‘The Executive created by the Constitution 
has proved to be strong enough for every emergency, and exercises 
in times of foreign war or civil strife an actual power quite as great 
and efficient as that of Kings or Emperors in monarchical states. A 
dual sovereignty was successfully established, by means of which the 
Federal Government within its sphere is supreme and absolute in all 
Federal matters, and for those purposes able to reach by its own arm 
without aid or interference from the States every man, every dollar, 
and every foot of soil within the wide domains of the Republic, leav- 
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ing each State still supreme, still vested with complete and perfect do- 
minion over all matters domestic within its boundaries. Harmony 
between the two independent sovereignties is absolutely secured by the 
judicial power vested in the United States Supreme Court, to keep each 
within its proper orbit by declaring void, in cases properly brought be- 
fore it, all State Laws which invade the federal jurisdiction, and all 
Acts of Congress which trespass upon the Constitutional rights of the 
States. 

But Hamilton, like Washington and Franklin, and all the other great 
patriots of the Convention, subordinated his own views to the united 
judgment of his colleagues, and accepted the result as the best that 
could possibly be got. Although as he said, ‘““No man’s views were 
more remote from the plan than his own were known to be, yet it was 
not possible to deliberate between anarchy and convulsion on one side, 
and the chance of good to be expected from the plan on the other.” 
Franklin urged the same thing with equal earnestness, and with success. 
So that when the doors were opened, and the members reappeared with 
the instrument which was the result of their long labors, signed by all, 
it appeared as their unanimous act, supported by the combined influ- 
ence and character of all, while all the heated and angry discussions and 
differences out of which it had grown were left behind and not dis- 
closed for half-a-century afterwards, all the members having been 
sworn to secrecy as to what took place within the walls of Independ- 
ence Hall. 

It was one thing, however, for the Convention to frame and recom- 
mend the Constitution, and quite another to secure its adoption by the 
people of the several States, which were called upon to surrender so 
much of their power to the Federal Government for the general welfare 
of all, for it was to be the Act of the people of the whole United States. 
Its preamble, which is said to have been written by Hamilton and is 
the best statement of the objects of free government to be found in 
any language, declares “We, the people of the United States, in order 
to form a more perfect Union, establish justice, insure domestic tran- 
quillity, provide for the common defence, promote the general welfare, 
and secure the blessings of liberty to ourselves and our posterity, do 
ordain and establish this Constitution for the United States of Amer- 
ica.” 

It was in this business of convincing and converting a reluctant peo- 
ple to the acceptance and support of the new plan of Government, that 
Hamilton performed those prodigious services, and displayed that sur- 
passing genius, which established his fame as the greatest Constitu- 
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tional Lawyer and Statesman of that eventful era, and commanded the 
everlasting gratitude of his country and of mankind. For to him, 
more than to any other one man, we owe the grand result of the adop- 
tion of the Constitution, which brought our young Republic into be- 
ing with organized powers and internal resources, that have enabled 
her to take the place which she now occupies in the family of nations. 
The immense weight of character of Washington and Franklin inclined 
public opinion to the support of the measure which they had helped 
to frame, but the voice and pen of Hamilton carried home to the hearts 
and consciences of the people the conviction that the adoption of the 
new Constitution was necessary to their welfare. 

When the plan of Government proposed by the Convention was an- 
nounced, the general sentiment of the people was against it, and a hos- 
tile majority in many of the States was outspoken. It encountered the 
fixed prejudice in favor of State Sovereignty and against any external 
government, as it was called, which in the case of British dominion had 
proved so unpopular and disastrous. Men’s passions as well as their 
interests were appealed to, and a bitter and violent anti-federalist party 
was organized in every State, pledged to defeat the Constitution by | 
all honorable means if possible. New York, though only the fourth 
or fifth State in wealth and population, was by its position, which com- 
pletely separated New England from the Southern States, absolutely 
indispensable to the new Union, and her people, led by a Governor 
“with consummate talents for popularity,” were-more emphatically op- 
posed to it than those of any other State. 

But the choice was between the new Constitution and anarchy, and 
Hamilton conceived the idea of a regularly organized campaign of 
education, to open the minds and to instruct the consciences of the 
people on the great question which involved their rights and liberties 
as well as their interests.. This should be done by a consecutive and 
incessant series of papers addressed to the people, presenting the gen- 
eral constitutional principles involved, discussing and analyzing the 
new Constitution, chapter by chapter, clause by clause, and pointing 
out, as to each, the defects of the existing confederation, the conse- 
quent evils and mischiefs under which they were laboring, and the 
remedies offered by the work of the Convention. 

He enlisted the willing and sympathetic aid of Madison, who had 
had much more to do than himself with the framing of the plan pro- 
posed, and of Jay, the acknowledged leader among American jurists, 
who afterwards became the first Chief Justice of the United States. 
They contributed many of the papers, and their reputation, character, 
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and experience gave great authority to the work, but a major por- 
tion of it was indisputably from Hamilton’s own pen. ‘The combined 
result is known as “The Federalist,’ the book which is thought by 
many competent authorities to be the greatest book that America has 
given to the world, and which certainly ranks very high among works 
on constitutional law and principles the world over. It remains to this 
day the highest authority in the Courts of the United States, and of 
other countries, on the construction and meaning of the Constitution, 
and the intentions of its framers, and should be read by every student 
who wishes to understand the principles which lie at the foundation of 
popular government. 

Hamilton wrote the first paper by the light of a candle, while float- 
ing down from Albany to New York in the cabin of the primitive pas- 
senger schooner of those days, and the other numbers followed in 
quick succession, one in every two or three days. ‘They covered the 
whole field of constitutional and public law, and the meaning and pur- 
pose of every clause was made clear to the people. The writers spoke 
from full minds and full hearts. The papers were widely circulated and 
universally read, and are pronounced by competent historians to have 
had more to do than any other cause with convincing the people through- 
out the country that their safety and welfare depended upon the adop- 
tion of the new form of Government proposed. For clear and cogent 
reasoning, plainness and simplicity of thought, earnestness of purpose, 
and purity of diction and literary style, I know of no American book 
that surpasses “The Federalist,” and no student of constitutional or 
public law can do without it. The chief credit of the work, for its 
origin, its successful prosecution and its great merit may, without any 
detraction from the valuable contribution of his associates, be awarded 
to Hamilton. 

The Edinburgh Review, No. 24, says: “The Federalist, written 
principally by Hamilton, exhibits an extent and precision of informa- 
tion, a profundity of research, and an accurateness of understanding, 
which would have done honor to the most illustrious statesmen of an- 
cient or modern times.” 

But New York, his own State, still hung back, and New York was 
still the pivot on which the whole of this political enterprise turned, 
and there the chances seemed desperate indeed. The Opposition Par- 
ty supported by the most formidable interests were in a large majority, 
and determined to defeat it at all hazards. They preferred that New 
York should stand alone, and enjoy, to the exclusion of its sister States, 
the immense advantages of its splendid harbor and its prospective com- 
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merce. Hamilton and Jay and their associates succeeded in forcing 
the calling of a Convention to consider the matter. But when it met 
forty-six out of the sixty-five members present were pronounced anti- 
federalists, with the stalwart and hard-headed Governor at their head, 
and in the chair. Hamilton, leading the forlornly hopeless minority of 
nineteen, had an opportunity to show his points as a debater, and after 
a protracted struggle he won a parliamentary victory such as has rarely 
been heard of in the annals of any legislative body. Day after day 
and week after week, he maintained the contest almost single handed. 
He was superbly equipped for such a hand-to-hand fight. His ex- 
perience: with Washington, and subsequently in Congress, in the two 
Conventions, in the legislature and at the Bar, his strong and pene- 
trating intellect, his fiery energy and absolute conviction, made him an 
irresistible champion at close quarters. Clearness, force, and earnest- 
ness were the characteristics of his eloquence; he had an answer for 
every objection, and made every blow tell. And at last he carried the 
enemy’s works by assault, just as he had stormed the battery at York- 
town. 

The leader of the Governor’s party ran up the white flag, and an- 
nounced on the floor of the House that Hamilton’s arguments had con- 
vinced him, and the victory was won—the Convention ratifying the 
Constitution by a vote of 30 to 27. Thus New York was the eleventh 
State to ratify, nine only being required. By this time the whole 
country was convinced, for nothing succeeds like success. Rejoicing 
was universal, and Hamilton’s name was on every tongue. In the great 
procession in New York to celebrate the glad event, the great Ship 
of State, the emblematic Federal Ship, which was drawn through the 
streets, was emblazoned all over with the name of “Hamilton” in his 
honor. ‘This universal recognition of his service and triumph must 
have made him the happiest and proudest man in America, and he was 
still but thirty years old. 

Great as was the service rendered by Hamilton in securing the adop- 
tion of the Constitution, it was, however, equalled in importance by 
the part which he took in organizing the new Government under it, in 
restoring the public credit, and in devising the policy which was to shape 
the future fortunes of the infant nation, and here he developed a versa- 
tility of talent, and a constructive capacity, almost without a precedent. 

The first Presidential election had resulted in the unanimous elec- 
tion of Washington, “first in war, first in peace, and first in the hearts 
of his countrymen.” No greater responsibility ever rested upon any 
ruler than that of organizing the machinery of the new administration, 
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so as to secure success to the novel experiment of free government. Of 
all the famous statesmen in the land, whom should he choose as his 
most confidential adviser and chief assistant in this arduous work? 
Whom but the still youthful Hamilton, who, at the age of thirty-two, 
was made the first Secretary of the Treasury of the United States, with 
the approval of the whole country, for his thorough fitness in character, 
capacity, power of sustained labor and generous enthusiasm were uni- 
versally recognized. The appointment .was more than justified, for he 
still stands by far our greatest Finance Minister, with whom we may 
safely challenge any comparison. It was not mere language of rhet- 
oric, but literal truth when Webster, borrowing the imagery of two fa- 
mous miracles, said of him, “He smote the rock of our national re- 
sources and abundant streams of revenue gushed forth. He touched 
the dead corpse of public credit and it sprang upon its feet.” 

The labors of Hercules were light in comparison with those that fell 
upon the new Secretary. He came to an empty Treasury; with literally 
not a penny in the till. There was no credit, public or private. ‘There 
were as yet no laws providing for the exercise of the powers conferred 
by the Constitution. ‘There had been no attempt as yet to develop 
the resources of the country, which have since proved to be so inex- 
haustible—business was at a standstill waiting upon events. Above all, 
and casting a heavy cloud, a fearful incubus upon the hopes and pros- 
pects of the new Government just struggling into life, there was a vast 
national debt of eighty million dollars—an insignificant sum to our 
modern view, but then of appalling dimensions, and there were no 
means at hand with which to pay the principal or even the interest up- 
on it. 

After organizing the necessary financial machinery of the Treasury, 
in a way that has lasted to the present time, he produced in rapid suc- 
cession his three able reports on Public Credit, on National Banking 
and on Manufactures, and thereby laid the deep and solid foundations, 
upon which the public credit, the financial system, and the public and 
private prosperity of the United States were built up. They contained 
the germs from which have been developed our distinctive American 
method of government, which still bears the stamp of Hamilton’s strong 
intellect and personality. 

He based his scheme of public credit upon absolute good faith, upon 
a punctual performance of every obligation, on which alone he insisted 
the prosperity of the Nation could safely rest. “States, like individ- 
uals,” he said, “who respect their engagements are respected and trust- 
ed, while the reverse is true of those who pursue an opposite conduct.” 
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And he stated the object of his policy to be: “To justify and preserve 
the confidence of the most enlightened friends of good government; 
to promote the increasing respectability of the American name; to an- 
swer the calls of justice; to restore landed property to its due value; 
to furnish new resources both to agriculture and commerce; to ce- 
ment more closely the Union of the States; to add to their security 
against foreign attack; to establish public order on the basis of an up- 
right and liberal policy.” 2 

For these sacred purposes he insisted upon sufficient revenue by 
taxation to provide for the prompt payment of all public obligations, 
and to furnish an adequate curreney—upon a Funding System which 
should embrace the whole of the existing debt, recognized as to be paid 
in full however depreciated, to the lawful holders—and upon the as- 
sumption by the Nation, of all the debts that had been incurred by 
the States in carrying on the war which brought the Nation into being. 

These important measures were not carried without violent and for- 
midable opposition, and required the exertion by Hamilton of all his — 
power and influence, both as Minister and politician. ‘The public debt, 
which was large, and had been accumulating from the beginning of 
the War of the Revolution, was of three classes. First, that which was 
due to Foreign Nations—to France, Spain, and Holland, for loans and 
advances. ‘This it was generally agreed must be paid in full, principal 
and interest. Second, that which was due to domestic creditors, rep- 
resented by bills or obligations issued from time to time, and which 
had greatly depreciated, as the paper money had done. So that the first 
taker, who had received it from the Government at its face value, had 
parted with it at a discount, and the last taker, who was the present 
holder, had paid but a small percentage of its par value. As to these 
there was a violent controversy, the opponents of Hamilton’s plan in- 
sisting that the present holder should be paid only what he gave for it, 
and any further payments go to the previous holders. But Hamilton 
stoutly ‘and successfully insisted that as the agreement of the Govern- 
ment in each case had been to pay the whole amount to the first taker 
or his assignees, the credit of the Nation required that this agreement 
should be kept in the strictest good faith and the actual holder re- 
ceive the whole. 

On the question of the assumption by the new Nation of the out- 
standing debts of the States there was a still more bitter controversy, 
which involved the jealousy existing between the States ;—but Hamil- 
ton, who believed that the stability of the new Government depended 
very much upon enlisting the capital and the capitalists of the country 
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in its support, insisted successfully upon Assumption, and by this and 
the previous measure he rallied to the support of the Government those 
who, as he believed, could render it the most efficient aid and influ- 
ence, and established its credit on a lasting foundation. Its new fund- 
ed debt, into which these obligations were converted, rose to par and 
more, and was always met at maturity. 

In his report on Banking, which was a very great and powerful con- 
stitutional and legal argument, he laid the foundations upon which have 
safely rested all the plans of National Banks that have from time to 
time been adopted by Congress, and our present excellent system of 
National Banks, so stable and uniform in its operation in all parts of 
the Union. Here, too, he rendered a still more broad and signal serv- 
ice, in first setting forth in clear and convincing ternis the theory of im- 
plied powers and resulting powers vested in the National Government 
under the Constitution—the theory that every power clearly given in- 
volves necessarily the right in Congress to use every necessary and 
proper means to carry that power into execution. In other words, he 
was the author of the doctrine of liberal construction, which has en- 
abled the Supreme Court from time to time to adopt and apply the gen- 
eral provisions of the Constitution, as its framers intended, to suc- 
cessive national exigencies as they arose, whereby that venerated in- 
strument has grown with the growth of the nation, instead of being left 
behind and discarded as an outworn garment rent asunder at every 
seam. 

His report on Manufactures, the third of these great State papers, is 
still more remarkable. ‘Taking the ground that Manufactures were as 
essential to the prosperity of the whole country as Commerce and 
Agriculture, and should therefore be equally encouraged and developed, 
he presents the whole subject in a broad, comprehensive and truly Na- 
tional spirit, setting forth both sides of the question as clearly and 
strongly as possible, and evincing a deep knowledge of the principles 
of political economy and of the science of taxation. This paper did 
not, like the others that have been referred to, result in immediate leg- 
islation, but it was in pursuance of his great National purpose that the 
United States should as rapidly as possible make themselves independ- 
ent of all foreign control or interference, and it is so full and perfect 
a presentation of the general subject, that it will always be worthy of 
careful study, from whatever side the question may be approached. 
It is safe to say that not much has been added to the argument on ei- 
ther side since this Report was published. 

These great subjects, important and fundamental as they were, were 
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not the only ones that engaged the attention of the youthful Secre- 
tary at the outset of the new Government. Congress, earnestly de- 
voted to the study of the legislation necessary for calling into effective 
action the vast and varied powers conferred by the Constitution, was 
continually calling upon him for advice and reports, which he gave 
with wonderful ease and versatility, on a great variety of subjects, 
within and without his own department. He was also during the first 
five years of the Administration of Washington, the chief political ad- 
viser of the President, who relied upon him in every emergency, and 
whose arms he upheld, on every great question of public policy. 

The aim of Hamilton’s efforts from first to last was to create a strong 
and independent Government, in full possession of all the powers that 
by reasonable construction it could derive from the Constitution; to 
establish the credit of the Nation upon the impregnable basis of abso- 
lute good faith, to develop all its resources as rapidly as possible, and 
to hold fast to its support, through a strong spirit of Nationality, all the 
strongest men and most powerful interests in the land. By his untir- 
ing labors, and by the commanding influence which he acquired and 
exercised to these noble ends, he stamped the impress of his character 
and personality upon the National history, and is entitled to a full share 
of that glory which mankind awards to the founders of great States. 
As the Republic which he helped so efficiently to bring into being and 
to place upon its feet, expands and grows, his fame grows with it, and 
will last as long as the Nation endures. His name will be always iden- 
tified with the strength, the splendor, and the purity of Washington’s 
Administration. 

Senator Lodge, his biographer, has truly said of him: “As time has 
gone on, Hamilton’s fame has grown, and he stands to-day as the most 
brilliant statesman we have produced. His constructive mind and far 
reaching intellect are visible in every part of our system of govern- 
ment which is the best and noblest monument of his genius.” 

It is quite impossible to form a just estimate of the value and efficien- 
cy of Hamilton’s ideas and labors in promoting the adoption of the Con- 
stitution, and in the legislation of Washington’s Administration, with- 
out taking a general view of the condition of affairs at the close of that 
period, and contrasting it with that which existed, as we have seen, at 
its commencement. 

Instead of a powerless league of States, held together by Articles of 
Confederation which have been aptly described as “a rope of sand,” a 
young, vigorous and ambitious Nation had been created, with a Gov- 
ernment fully organized, armed and equipped for all national purposes, 
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with the most illustrious man in the world at its head, whose character 
commanded universal respect, confidence and admiration, at home and 
abroad. In its hands had been placed full and adequate powers of tax- 
ation, by which every form of property, occupation, and industry could 
be reached, and compelled to contribute to all those purposes which in- 
volved the general welfare of the people of all the States; to internal 
administration and the support of a judicial establishment; to foreign 
relations; to the building of a Navy; to the organizing and equipment 
of Armies; to the regulation of Commerce; and to carrying out the 
provisions of Treaties. The Nation could now, if need be, without aid 
from the States, draw into its military service every able-bodied man 
within the bounds of the Republic. 

It left untouched all those powers of the States, which were essential 
to the proper conduct of domestic affairs, and at the same time effectual- 
ly restrained them from the exercise of those which would interfere 
with the independence and efficiency of the general government. ‘They 
could no longer levy imposts upon imports from abroad or from any of 
the other States. The citizens of each State were secured the enjoy- 
ment of all the privileges and immunities of citizens in every other 
State. Absolute freedom of trade within the Republic was established, 
which, in connection with the unlimited power to regulate Commerce 
with foreign nations and the absolute control of all external relations, 
has vastly contributed to the general prosperity of the Nation. ‘The 
States were also prohibited from passing any laws impairing the obli- 
gation of contracts, a provision which gave great security and stability 
both to property and business. It put an end for ever to interference 
between creditor and debtor, of which some of the States had been 
guilty, and has done much to maintain the sanctity of contracts and of 
property. 

With such a Government the new born Nation could meet and con- 
front other Nations on equal terms. It could make Treaties, with the 
assurance to itself and to the other party that the terms of the Treaty 
would be faithfully executed. It was no longer looked upon with con- 
tempt, or even with indifference, by other Powers as it had been before, 
but took its place as an equal in the family of Nations. 

The people gradually learned to outgrow the feeling of pupilage and 
dependence upon a foreign nation and on foreign opinion, which had 
characterized them as Colonists. In its place they acquired a new 
spirit of Nationality, proud of their new liberties and rejoicing in the 
strength of a Union, which, as they believed, was destined to be per- 
petual. Confidence and Commerce revived, and the busy hum of In- 
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dustry was everywhere heard. An ample revenue flowed into the 
public coffers, and the public funds and the national currency were 
placed upon a firm basis. The great national domain extending from 
the Alleghanies to the Mississippi was thrown open to immigration, 
and a resistless and incessant tide of life began to flow through every 
mountain pass and along every river bed, eager to possess and subdue 
the forest and the wilderness, and convert them into one great garden 
of plenty. 

I doubt whether in such narrow limits of time, a change in the form 
of Government and the adoption of a new system of Administration 
ever wrought such magical effects. A wholly new people entered up- 
on the great and untried experiment of Self Government, with the most 
buoyant hopes and sanguine expectations. 

An opportunity soon came for testing the power of the new Govern- 
ment against domestic turbulence and disorder, and of trying the work- 
ing order of the new machinery in critical emergencies. The break- 
ing out of the French Revolution created, as might have been expected, 
a tremendous sensation and universal enthusiasm throughout the United 
States, in which doubtless Washington and Hamilton at first sympa- 
thized, welcoming the hope of constitutional liberty arising upon the 
ruins of despotism. But when the true nature and inevitable tendency 
of that awful conflict revealed itself; “when,” as Mr. Lodge finely 
says, “reform became revolution, revolution anarchy, and redress re- 
venge—when hot-blooded killings in the streets changed to cold-blooded 
massacre and cowardly murder in the palace and the prison, culminat- 
ing at last in the execution’of the King and the daily slaughter of the 
guillotine—then public opinion in America shifted,” and the conserva- 
tive elements of society, headed by Washington and Hamilton, raised 
formidable and successful barriers against the tide of Jacobin senti- 
ment, which even the Atlantic was not wide enough to keep out of the 
land. 

When the news arrived of the outbreak of war between England 
and France, the President, on a careful study of the situation, declared 
for absolute and strict neutrality between the contending Powers, and 
determined that our previous relations of alliance and friendship with 
France should not entangle us in any way in the seething turmoil of 
French madness. He issued his famous proclamation of neutrality, 
treating both parties to the war on terms of strict and impartial equal- 
ity, which established for the future our uniform relation to all foreign 
wars, 
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This proclamation of neutrality was, under the circumstances, a mag- 
nificent exhibition by Washington of those great qualities of wisdom, 
firmness and integrity of mind for which he was so remarkable. The 
drift of popular feeling in America was strongly on the side of France. 
We were bound to her by ties of gratitude for the timely, efficient, and 
generous aid she had then so recently given us in the very crisis of our 
fate, and which had enabled us so soon to secure our independence. 
We were also bound by the terms of the defensive Treaty of Alliance, 
which Franklin had won so much fame by negotiating. On the other 
hand there still lingered in the hearts of the people much of that bit- 
terness of feeling against England, which the recent contest had nec- 
essarily excited, and which new causes of difference arising since the 
war had not permitted to subside. After patiently hearing all sides, 
Washington concluded that our National interests and National honor 
alike required us to abstain from all part in the war, and the Procla- 
mation went forth in the most emphatic terms. 

When a representative of the Convention arrived as Minister from 
the French Republic, and endeavored by all sorts of intrigue and plot 
to embroil us—when Jacobin clubs were established, and a great party 
was formed in support of so-called French principles, Washington en- 
forced to the utmost of his ability the doctrine of the proclamation, 
counteracting and defeating all the dangerous efforts of this turbulent 
emissary and his American supporters, and finally insisted peremptori- 
ly upon his recall. The performances of this emissary of the French 
Revolutionary Government, from the day he landed on our shores un- 
til his recall, were most remarkable. Landing at Charleston on the 
very day of the issue of the proclamation, he persistently defied its pro- 
visions. He issued commissions and fitted out privateers to prey upon 
British commerce, appointed consuls and instructed them to act as 
prize courts on our neutral territory, and made triumphal processions 
through the States. He made our soil the base of warlike operations, 
and did his best to drag us into the war, and, as a last act of temerity, 
he had the assurance to appeal from the President to the People, whom 
he had done his best to convert into French Propagandists. During 
this stirring period Hamilton, in the Cabinet and the press, rallied 
mightily to the support of his chief, and impressed himself and his 
ideas most indelibly, not only upon the great Federalist party, of which 
he was the acknowledged chief, but upon the future policy of the 
country for generations. 

Another occasion arose to test the firmness and efficiency of the new 
Government. When the growing necessities of the organized service 
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called for enlarged taxation, and an increased excise was imposed by 
Congress upon distilled spirits, what was known as the “Whisky Re- 
bellion” broke out in the mountains of Pennsylvania, in armed resist- 
ance to the process and officers of the United States—and a wide- 
spread indulgence in disorder and outrage. Great forces of armed 
men in open defiance of the law occupied broad tracts of country, and 
the practical question arose, whether we had a Government capable of 
dealing with such a crisis or not. This was the first time that the new 
Government had had to resort to force against popular violence, and it 
was now to be determined whether it had the power and the nerve to en- 
force obedience to its own laws. 

Washington, firmly supported by his stalwart Secretary, who liked 
nothing better than a fight, soon called an army of fifteen thousand 
men into the field which marched under the general direction of Ham- 
ilton, into the disturbed districts, put a speedy end to what threatened 
to be an obstinate revolution, and set an example of how the Federal 
Government could and should deal with insurrection. All this was in 
striking contrast to what had happened in Massachusetts just before 
the Federal Convention met, when a debtors’ rebellion had taken pos- 
session of the State and closed all the Courts of Justice, and the Gov- 
ernment of the Confederation had not been able to lift a finger to aid 
the State in its suppression. 

I shall not ask you to follow Hamilton through the ten years that 
remained to him after his retirement from public life, which was com- 
pelled by the necessity of providing for a large and growing family. 
His ardent’interest and inspiring influence in public affairs never 
slackened. Although no longer in the Cabinet, he was frequently called 
upon by Washington for advice and assistance, and freely gave his opin- 
ion and counsel on important public questions. He was the acknowl- 
edged head of the historic Federal Party, to whose continual con- 
flicts, alike in victory and defeat, his fiery zeal and passionate nature 
lent always a glowing heat. Apart from these excursions into poli- 
tics, his later years were spent in the enjoyment of a most felicitous 
domestic life, and in the honorable pursuit in a large way of the pro- 
fession which he loved and ennobled, and in which he was easily fore- 
most. 

It is in that honorable calling which he always magnified and adorned, 
that I love to contemplate him, devoting the marvellous force of his 
character, intellect, and will to the service of the community, in those 
great forensic contests to which he was naturally called. Chancellor 
Kent, whose authority on that subject is conclusive, says of him: 
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“Among his brethren Hamilton was indisputably pre-eminent. This 
was universally conceded. He rose at once to the loftiest heights of 
professional eminence by his profound penetration, his power of analy- 
sis, the comprehensive grasp and strength of his understanding, and 
the firmness, frankness and integrity of his character.” ‘The same 
qualities it will be noted made him so nearly supreme in political and 
public life. 

I would not have you believe that I am presenting Hamilton as a 
hero without spot or blemish. He had many and glaring faults, but 
they were mostly the result of that passionate and impetuous nature 
which was a striking feature of his personality. An intrigue in pri- 
vate life, which his enemies seized upon as a means of defaming his 
public character, by the pretence that he had spent upon its object pub- 
lic moneys, compelled him to an elaborate vindication of his official 
conduct. He not only silenced but convinced his slanderers, although 
at the expense of a humiliating confession on his own part which 
marred the sanctity of his private life. His political conflicts, even 
within the party of which he was the acknowledged head, were often 
marked by fierce outbreaks of temper and vindictive passion. ‘These 
involved him in personal quarrels which sadly interfered with the plans 
and the policy of the Federalists, and one of which directly led to their 
overthrow. But his commanding talents and weight of character were 
so transcendent, his genius for public service so unfailing, his political 
vision so clear, and his devotion to public duty so constant, that even 
these great faults have hardly diminished the lustre of his fame, or the 
gratitude of his countrymen for his matchless services in laying the 
foundations of the Republic. He scorned all mercenary ideas and mo- 
tives, all low ambitions, and his integrity was so absolute, and his pa- 
triotism so unselfish and exalted, that his name and career are a cher- 
ished national treasure. 

The tragical death of Hamilton has done much to embalm his name 
in the memory of his countrymen. Great as we have seen him to be, 
he was not great enough to rise above the barbarous and brutal theory 
and practice of that age, which sanctioned and compelled a resort to the 
duel as the honorable mode of Settling personal disputes, but to which 
the cruel sacrifice of his precious life put an end, at least in the North- 
ern States. ‘wo years before, he had followed to the grave his eldest 
son, a victim to the same senseless code of honor, and now, still in the 
very prime of his own life, at the age of forty-seven, in the midst of 
a great career of usefulness, crowned with all the laurels which his 
grateful country could bestow, he was called to meet his own untimely 
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fate. He accepted the challenge, forced upon him by his most dan- 
gerous and unscrupulous political adversary, with whom he had had 
many bitter contests, and who was at last determined to be rid of him. 
One glorious July morning, on the heights of Weehawken, overlook- 
ing the Hudson and in sight of his own happy home in New York— 
whose idol he had been—they met for the last and mortal combat. 
Hamilton fell fatally wounded at the first shot of his adversary, having 
fired his own pistol in the air, and so unhappily and unworthily ended 
the life of one of the noblest, manliest and most useful men of whom 
we have any record—the trusted friend and companion of Washington 
—and one of the best gifts of God to the Nation which they labored 
together to found. | 
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TOEMENGLISHsBIBEE 


ADDRESS AT THE CENTENARY OF THE BRITISH AND FoREIGN BIBLE 
Society, Lonpon, May, 1904. 


My Lord Northampton, Ladies and Gentlemen: I consider it a very 
great honor to be privileged to appear before this great audience as- 
sembled from all the Christian nations to-night, to represent first, my 
country, and secondly, the American Bible Society, as one of its dele- 
gates. 

I shall take as my text for the brief discourse that I am privileged 
to address to you, a direct message which I have received by cable 
from the President of the United States. 

The President, no matter what heavy responsibility, no matter what 
serious labors may rest upon him, is always ready with a good word 
and a helping hand for every great and worthy cause. The President 
cables: “Convey to the British and Foreign Bible Society my hearty 
congratulations on their Centenary and my earnest wish for the con- 
tinued success of their good work. ‘Theodore Roosevelt.” 

My Lord Northampton, for the American Bible Society and in its 
name, I have the honor, in common with my fellow-delegate, the Rev- 
erend Dr. Ingersoll, to submit this address to the President, Vice-Presi- 
dents and officers of your Society: 

“Gentlemen and Brethren, we, the President, Vice-Presidents, Off- 
cers and Managers of the American Bible Society, in accepting the 
honor of an invitation to the celebration of the One Hundredth Anni- 
versary of your Society, and in joining the great number of those who 
congratulate you on the honorable and auspicious accomplishment of 
your first centenary, do hereby pay our hearty tribute of gratitude, ad- 
miration and reverence to our elder sister. 

“The organizers of our Society acknowledge, with deep gratitude, 
the generous gift of money and of sympathy with which the British 
and Foreign Bible Society brightened our first years. In all our ca- 
reer, we have been stimulated by your faithful example. 

“In recognition of the wonderful achievements made possible by 
your steady fortitude and noble devotion in all lands, it has pleased 
us to designate as our official representatives to your celebration the 
Reverend Edward Payson Ingersoll, D. D., Corresponding Secre- 
tary, and the Honorable Joseph H. Choate, the Ambassador at the 
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Court of St. James, to bear personal testimony at your Centenary of 
our fraternal regard and steadfast confidence. We who send these 
greetings and salutations, recognizing your high aims and noble en- 
deavors in every domain of your activity, commend you to Him whose 
we are and whom we serve, praying that He may continue to be your 
light and guide until the Word shall be fulfilled. ‘They shall teach no 
more every man his neighbor and every man his brother, saying “Know 
the Lord,” for they shall know Me from the least of them and unto the 
greatest of them.’ 

“Adopted by the Board of Managers of the American Bible Society 
February 4, 1904. Daniel Coit Gilman, President. 

“William Ingraham Haven, Secretary.” 

And now let me say that the President, in his hearty message of good 
cheer, and the American Bible Society in their more formal address, 
have but spoken the sentiments of the entire people of the United States, 
who have justified from the beginning the cordial and hearty support 
which you have given to the American Bible Society for the last 
eighty-six years. 

I was going to say that the American Bible Society is your own off- 
spring, but, inasmuch as you yourselves were only twelve years old 
when it became into being, I must regard you as our elder sister, and 
our elder sister it was who showed us the way, who encouraged us in 
our small beginning, who sent us a grant of five hundred pounds from 
her treasury to start with, which was a tremendous help in those days, 
and who has ever since been leading the way which we have been glad 
to follow. 

Let me say one word more about the American Bible Society. Like 
yourselves, it has had its struggles and its triumphs. Like yourselves, 
it has an immense work on hand. Like yourselves, it finds the demand 
far greater than the supply that it is able to furnish. It is no small un- 
dertaking to keep eighty millions of people supplied with a Bible in 
every house, and that has been their ambition. And then they have 
to meet about eight hundred thousand immigrants from foreign lands 
every year as they land in New York and other parts of the country, 
and I am sorry to say that they are not always provided with Bibles, 
and the Society has to take care of them. But with all that, I think 
its records will show, as in the past, that now and in the future, it can 
be relied on to do almost as much for foreign lands as it does for its 
own people at home. 

Now this: great harvest which this centenary demonstrates, is only, 
after all, what has grown up from the little seed which, nearly three 
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hundred years ago, your fathers and our fathers united in planting in 
the distant wilderness. When the Pilgrim Fathers embarked in the 
Mayflower in 1620, and when, eight years afterwards, the great Puri- 
tan immigration from old England to New England set in, they carried 
with them, our fathers and the brothers of your fathers, carried with 
them, as their best possession—in fact, the only one which was to have 
a lasting value—King James’s Bible, upon which their infant State was 
built. It was their only book—their only readable book. I have read 
catalogues of the books which some who were best off among them 
had, and the Bible was the only readable book, and that was readable 
by every man, woman and child. It was the ark of their covenant, and, 
really, they did find, within those sacred covers, their shelter from 
the stormy blast and their eternal home. Their faith was founded upon 
it, and having no other book, you can realize how there they stood to 
find, not their religion only, but their literature, their biographies, their 
voyages and travels, their poetry, such as no poets have ever since pro- 
duced, and that magnificent, march of history from the beginning, and 
they searched and found in/it the golden rules of life. 

I do not know that I can more forcibly bring before you how com- 
pletely the Bible was their one treasure, than by describing one of 
the few family Bibles that have come down from those days to ours— 
the only legacy that has reached the remote posterity of the family to 
which it belonged. It was read twice a day in every family by the head 
of the household, with all the members gathered about him, going in 
at Genesis and coming out at Revelation, the whole journey being ac- 
complished twice every year between January and December. Dog’s- 
eared ?—that is a mild term to express its condition, for its leaves were 
absolutely worn away by the pious thumbs that had turned them. It 
was really the fact that New England, in its first generation, was the 
most biblical community on the face of the earth. Their laws, their 
customs, their language, their habits, were founded upon it, and in it 
they found their sole guide of life. 

Let me read a word from one of the greatest of their descendants, 
Phillips Brooks, that most noble product of New England culture, him- 
self a true descendant of their blood. He said worthily of them (I 
could not begin to find language equal to his in point of expression) : 
“Tt never frightened a Puritan when you bade him stand still and lis- 
ten to the voice of God. His closet and his church were full of the re- 
verberations of the awful, gracious, beautiful voice for which he lis- 
tened. He made little, too little, of sacraments and priests, because 
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God was so intensely real to him. What should he do with lenses who 
stood thus full in the torrent of the sunshine?” 

Our New England fathers, with the Bible as the basis of their lives, 
realized that prayer of Erasmus, uttered one hundred years before they 
found foothold upon Plymouth Rock,—a prayer which it was often dan- 
gerous to breathe in those early days: “I wish the Gospels were trans- 
lated into the languages of all people, that they might be read and known 
not only by the Scotch and the Irish and the English, of course, but 
even by the Turks and the Saracens. I wish that the husbandman may 
sing parts of them at his plow; that the weaver may warble them at 
his shuttle; that the traveler may, with their narration, beguile the 
weariness of the way.” 4 

Well, our Pilgrim Fathers were exactly the kind of men that you 
might expect them to have been. I wish you would just imagine, for 
one moment, what our lives would be if, like them, the Bible were our 
only book. No newspapers, no weeklies, no magazines, no novels, no 
libraries, no school reading of any kind. I only hope that we, like 
them, would find’ our refuge where they so safely found theirs. 

In the days of their greatest poverty and distress, they founded 
Harvard College, in order, as they said, that the supply of learned and 
godly ministers might never fail, and they gave it a motto which holds 
to this day: “To Christ and the Church,” and, what means the same 


thing, “Veritas” (truth), and then they founded the great State of 
Massachusetts, which | shall not ask you for one moment to hear 


about. I can only say what Mr. Webster says of her: ‘Massachusetts, 
she needs no eulogy. There she stands; behold her and judge for 
yourselves.” 

If you ask me what more has come of it, what other good things 
founded upon the Bible, besides Plymouth Rock and Boston, I should 
say that a very large share of the good which has been wrought out in 
America from the beginning is traceable to their pious efforts, that if 
the common schools have found their way from the Atlantic to the 
Pacific; if slavery has been abolished; if the whole land has been 
changed from a wilderness into a garden of plenty, from ocean to 
ocean; if education has been fostered according to the best light of 
each generation since then; if industry, frugality and sobriety are the 
watchwords of the nation, as I believe them to be, I say it is largely 
due to those first emigrants, who landing with the English Bible in their 
hands and in their hearts, and assisted by men like themselves here in 
London, established themselves on the shores of America. 

Without detracting at all from the great part which has been con- 
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tributed from other countries, we say that that little leaven has leavened 
the whole lump, and if you ask me what the signs of the leavening of 
the lump are, I point again to the work of the American Bible Society 
and its relation to that community. It is liberally supported and en- 
couraged by many ardent friends in every state and in every territory 
of the Union. I point to the fame and influence which it has acquired 
throughout the land. I point to the millions of dollars which it is gath- 
ering in for this pious use, and to the scores of millions of Bibles which 
it has distributed, on the principle always of the whole Bible for the 
whole world, to all but the poor at cost, to every one of the poor with- 
out money and without price. 

And now, before I sit down, I should like to make a claim for my 
country which may be a little surprising to this audience, and that is 
that one of the first translations from the English text of the whole 
Bible into a heathen language, was made in the earliest days of Massa- 
chusetts with the great aid that was sent over tous from London. There 
came over to us in 1639 a poor clergyman from Jesus College, Cam- 
bridge. ‘There he had been distinguished for his studies in theology and 
for the study of languages, and when he came to America he made 
himself busy in connection with that peaceful, harmless tribe of Indians 
who made their home in Massachusetts, and tried to teach them the 
word of God. After he had learned their language, and it took him 
about twelve years to learn, he sent over a cry for help, and he got a 
response. The same cry and the same response has been going on to 
this day: “Can we to souls benighted the lamp of life deny?’ What 
was the response? Why, Parliament, consisting then only of the Com- 
mons, I am sorry to say, organized a society entitled “The Corporation 
for the Propagation of the Gospel of Jesus Christ in New England.” 
And the preamble of the act passed in connection with this society is a 
very remarkable one and shows how interesting was the relationship 
which our ancestors bore to the Indians to whom they held out the hand 
of fellowship. Here it is: 

“Whereas, the Commons of England have received certain intelli- 
gence by the testimonial of divers faithful and godly ministers in New 
England, that divers heathen natives of that country, through the bless- 
ing of God, upon the pious character and pains of some godly English 
of this nation, who preached the gospel to them in their own Indian 
language, who not only of barbarous have become civil, but many of 
them, forsaking their accustomed charms and sorceries and other Sa- 
tanical delusions, do now call upon the name of the Lord—with tears 
lamenting their misspent lives, teaching their children what they are 


966 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


instructed in themselves, being careful to place their said children in 
godly English families and to put them to English schools, betaking 
to themselves but one wife and putting away the rest, and by their con- 
stant prayer to Almighty God morning and evening in their families, 
expressed to all appearances with much devotion and zeal of heart, 
Therefore,” etc., etc. 

Therefore the Commons established this corporation to raise a fund 
in England for this purpose, and by their apostle John Elliot, com- 
pleted, as early as 1663, or one hundred and forty years before the 
foundation of the British and Foreign Bible Society, a complete version 
of the Bible in the Algonquin tongue. Probably there is not a man 
now living who can read a word of it. Certainly there is not a vestige 
of the tribe for whom it was written, but it is a grand monument for 
its author, and it pointed the way for this Society and for the American 
Bible Society. 

I cannot take up any more of your time. I only wish to ask, What 
is it that we are working for as societies? Each for its own interest 
primarily, but, next to that, we have a greater and a further mission, 
and that is to promote and advance the cause of civilization, of order, of 
religion, of peace and of duty. I believe that such occasions as this 
go far in the accomplishment of that mission. How far, then, is it 
possible to make these two great nations policemen to keep the peace 
of the world? Some rely upon armies and on navies, upon armaments 
and gunpowder and lyddite and dynamite as the best guarantees of the 
preservation of peace, but sometimes these things explode when least 
expected. Others rely upon the slow and tortuous processes of diplo- 
macy, but diplomacy sometimes fails, as we have had illustrations 
lately. 

I believe, and I think that the British and Foreign Bible Society and 
the American Bible Society unite in that belief, that the only sure guar- 
antee of peace is the moral influence of public opinion. Let each nation 
and the people of each nation give their governments to understand 
that they are for peace and there will be no war. I believe that if these 
two nations which you and I represent were to set the example, the 
other Christian nations would follow. Nothing could withstand such 
a weight of public opinion based upon this book, which speaks always 
to the world for peace and good will, “Peace on earth, good will to 
men.” I believe in co-operation in good work, in every good work 
possible, between the people of our two countries. Why should we 
not co-operate in all good work, we who have one God, one Bible, one 
language and one destiny? 


JOHN HARVARD 967 


JOHN HARVARD 


ADDRESS AT THE UNVEILING oF THE Harvarp MremortaL WINDOW 
PRESENTED BY: Mr. CHoatE TO THE DEAN AND CHAPTER OF ST. 
SAVIOUR’S CHURCH, SOUTHWARK CATHEDRAL, May 23, 1905 


My Lord Bishop, I may be permitted to state in a few words my 
object and purpose in presenting the window to the Cathedral. I de- 
sired to signalize my long residence in London by an appropriate gift 
which should be in itself emblematical of the deepseated and abiding 
relations of friendship which happily unite. our two countries. As a 
loyal son of Harvard, I thought that nothing could be more fitting than 
a permanent memorial here of the principal founder of Harvard Uni- 
versity.. John Harvard was born in this ancient borough, close by the 
end of London Bridge, and baptized in this venerable church in 1607, 
almost three centuries ago. Educated at Emmanuel College in Cam- 
bridge, where he spent eight years, during at least four of which Milton 
was at Christ’s, he and Milton received substantially the same nurture 
and discipline, and must often have been thrown together. At any 
rate, he imbibed something of the same spirit as Milton, for his con- 
temporaries speak of him as a scholar and pious in his life. Seeking 
larger freedom of thought than could be found in the London of that 
day, he made his way to Massachusetts, and there, within two years 
of his arrival, he died, prematurely, as it then seemed, but in the ful- 
ness and perfection of time, as is now manifest; for, finding the infant 
colony struggling without means to establish a college in the wilder- 
ness, in the first decade of its settlement, he bequeathed to its founda- 
tion his library and half of his considerable fortune, and, what was 
better still, his name, which has now become so illustrious. ‘The colo- 
nial record is quaint and touching :— “After God had carried us safe 
to New England and we had builded our homes, provided necessaries 
for our livelihood, reared convenient places for God’s worship, and 
settled the civic government, one of the next things we longed for and 
looked after was to advance learning and perpetuate it to posterity, 
dreading to leave an illiterate ministry to our churches when our present 
ministers shall lie in the dust. And as we were thinking and consulting 
how to effect this great work, it pleased God to stir up the heart of 
one Mr. Harvard (a godly gentleman and lover of learning then living 
among us) to give the one-half of his estate (it being in all about 
£1,700) towards the erecting of a college, and all his library. After 
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him another gave £300, others after them cast in more, and the public 
hand of the State added the rest. The college was by public consent 
appointed to be at Cambridge, a place very pleasant and accommodate, 
and is called according to the name of its first founder, Harvard Col- 
lege.” It assumed in its arms, as you will see in the window, a double 
motto—veritas, truth, a word broad enough to embrace all knowledge, 
human and divine; and, what meant the same thing, Christo et Ecclesia, 
to Christ and his Church, that the supply of godly ministers might 
never fail. 

And now, after the lapse of three centuries, the little college in the 
pathless wilderness has become a great and splendid University, strong 
in prestige and renown, rich in endowments, and richer still in the 
pious loyalty of its sons. who supply all its wants upon demand with 
liberal hand. It is not unworthy to be compared with Oxford and Cam- 
bridge, those ancient nurseries of learning from which it drew its first 
life. And the name of John Harvard shares the fame which mankind 
accords to the founders of States. From the beginning until now it has 
occupied the foremost place in America as a radiating source of light 
and reading. In all the great movements of progress by which the 
United, States have advanced from that little handful of storm-swept 
immigrants on the Atlantic coast to the Imperial Republic of to-day, 
Harvard University and its sons have had their full share; and without 
disparagement to her younger sisters, who are many and great, it may 
truly be said that, as she was first in time, she has always been first in 
position and influence; and especially in the matter of education, which 
is and always has been the chief industry of America, she has always 
led and still leads the way. So considerable have been the contribu- 
tions of her sons to the public and social and intellectual life of the 
nation that, if all other books and papers were destroyed, its history 
could be fairly reproduced from the Harvard University Catalogue, 
and from what is known of the lives of the alumni there registered. 
And if you ask if she is still true to her ancient watchwords veritas and 
Christo et Ecclesie, I can answer that, in our own time, in a single 
quarter of a century, she has sent forth Phillips Brooks to be a pillar 
of Christ and the Church, and Theodore Roosevelt to be a champion of 
the truth, and thousands more who in humble spheres follow in their 
footsteps and share their faith and their hope. 

Thus the name of John Harvard, unknown and of little account 
when he left England, has been a benediction to the new world, and his 
timely and generous act has borne fruit a millionfold. Coming back to 
the very beginning of things, we are here to-day to lay a wreath upon 
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his shrine. I hope that this memorial, which the Dean and Chapter 
have kindly consented to accept from my hands, will long remain for 
Americans to come and see the very spot where one of their proudest 
institutions had its origin, and to remind all Englishmen who visit it 
how inseparable we are in history and destiny. I hope, also, that it 
may tend to keep alive the kindred spirit between the Universities of 
the two countries; for Harvard is just as surely the offspring of Cam- 
bridge and Oxford, and the own daughter of Emmanuel, as old Eng- 
land is the mother of New England. In the earlier period of the colony 
we had one hundred teachers from Oxford and Cambridge, and of 
these seventy were from Cambridge, and of these again twenty were 
from Emmanuel. So long as ideas rule the world let all the Univer- 
sities of both countries stand together for truth, and with one voice 
let them say to the youth of both lands, “Take fast hold of instruction. 
Let her not go, for she is thy life.” I am under deep obligations to 
the Dean and Chapter for consenting to receive and cherish this gift, 
and to Mr. LaFarge, the distinguished artist, for the noble manner in 
which he has designed and executed it. 
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THE ENGEISIP BAR 


Appress DELIVERED AT THE THIRTIETH ANNUAL MEETING OF THE 
New York State Bar Association, ALBANY, N. Y., 
January 16, 1907 


I am advised by our strenuous and indefatigable Secretary that usage 
requires your President to receive the members of the Association at 
their annual meeting with an address of welcome in which some subject 
of interest to the profession may be presented. It is certainly delight- 
ful to welcome so large a gathering of the active and prominent mem- 
bers of the Bar of the State as are assembled here to-day. I am sure 
that our meetings and discussions and our published reports are of 
great value to the profession. 

I seize upon the first opportunity to thank you for the great honor 
done me in electing me as your President after a long absence from 
the country, during which I was wholly withdrawn from your ranks. 

In selecting a subject for my address, it has occurred to me that 
some account of the English Bar, as it was my great privilege to meet 
its members under the pleasantest circumstances, might possibly be of 

interest and advantage on an occasion like the present. 

You will, of course, understand that I make no reference to the other 
branch of the profession, which is so distinct—the Attorneys and So- 
licitors—upon whose learning, efficiency and skill, the whole of the 
social and business life of England very largely depends; but I speak 
only of the Bar proper, and of it especially as represented by its leading 
members, with whom I had much personal intercourse. ‘These are 
really a group by themselves, generally University men of generous 
culture, not deficient in means to sustain them during the long and 
dreary waiting for briefs after their call to the Bar, and then working 
their way to the front by force of character, courage and ability, and 
universally recognized as the worthy representatives of the whole body 
of our great profession. 

Let me say in the first place as to the English Bench and Bar both, 
that I always found them full of interest in, and sympathy with, their 
brethren in America. Their fraternity with us was always cordially 
acknowledged, as that of two great branches of the same stock. In 
view of our common history and language and our identical system of 
jurisprudence, which relies upon the same authorities, English and 
American—freely interchanged—for the establishment of the same 
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principles of justice, I found no perceptible difference in what I may 
call the cardinal features of the profession between them and us. ‘Their 
hospitality on all occasions was most cordial, alike in their private 
houses, in the Inns of Court, and in that great banquet which they gave 
to the Bench and Bar of the United States in 1900, which was promoted 
by that great advocate and jurist, Lord Russell of Killowen, the Lord 
Chief Justice, and which took place on the very eve of his, untimely 
death. 

While I was made to feel entirely at home among them, by the gen- 
eral resemblance and identity of our pursuits and surroundings, it was 
in the changes that time and circumstances have wrought in us rather 
than in them that I was most interested—and in the observation of 
which I think we have something to learn. 

When Jeremiah Evarts, the father of my great master in the law, 
and himself a truly great and righteous man, had graduated from Yale, 
and was considering the law as a profession for life, he was greatly 
disturbed by the question whether as the one side or the other of every 
lawsuit was necessarily wrong, he could honestly and conscientiously 
engage in a pursuit in which about half the time he would necessarily 
be struggling to maintain injustice, and he consulted Judge Ellsworth, 
afterwards Chief Justice of the United States, who solved his doubts 
by advising him that any cause that was fit for any Court to hear was 
fit for any lawyer to present on either side, and that neither the judge 
nor counsel had the right to prejudge the case until both sides had been 
heard, and he told him of Sir Matthew Hale, one of the most righteous 
lawyers and judges in English history, who began with the same mis- 
givings, but modified his views when several causes that he had con- 
demned and rejected proved finally to be good. 

That, I think, was true of all the functions of the American lawyer | 
in those old days. His relation to the business of his clients was strictly 
professional, just as much so as that of the physician or the surgeon. 

And so it is to-day of the English barrister. Whether he tries or 
argues a cause, or revises a pleading or a contract, or gives an opinion 
on the facts submitted, he acts without any interest in the matter, or 
any relation to it other than the purely professional one. The rigid 
rules of the profession by which he is bound absolutely forbid him to 
take a contingent interest or share in any controversy in which he acts 
professionally, and the slightest violation of this rule would compel his 
disbarment, And so the whole community knows that in proportion 
to his skill and capacity and judgment they may absolutely confide in his 
professional conduct, and that no private or personal interest in the 
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subject of the controversy can bias him to mislead or confuse the coun- 
sels of the Court. In the same way his compensation is not dependent 
upon the amount involved or upon the result of the controversy, but 
upon his own eminence and reputation. So that when I told some 
leading barristers that our Court of Appeals had decided that the amount 
involved and the result as to winning or losing, were material factors 
in the measurement of the lawyer’s compensation, they fairly scouted 
the idea. 

There is no doubt that two important changes in our system have 
seriously detracted from this strictly professional attitude of the Ameri- 
can Advocate, and laid him open to question. I tnean the fact that we 
have not maintained the distinction between the two branches of the 
profession, but every one of us is a barrister, a solicitor and an attorney, 
and where three or four of us combine to form a firm, each is properly 
held responsible for all that is done by any of the firm. But the chief 
cause of detraction from our absolute independence and disinterested- 
ness as advocates is that fatal and pernicious change made several gen- 
erations ago by statute, by which lawyers and clients are permitted to 
make any agreements they please as to compensation—so that contingent 
fees, contracts for shares, even contracts for half the result of a liti- 
gation are permissible, and I fear not unknown. How can we wonder 
then, if the community implicates the lawyer who conducts a cause with 
the morale of the cause and of the client? If he has bargained for a 
share of the result, what answer can we make to such a criticism? And 
how can we blame the community when it suspects that such practices 
are frequent or common, and even sanctioned by eminent members of 
the profession, if they confound us all in one indistinguishable crowd, 
and refuse to accord to any of us that strictly professional relation to 
_ the cause which the English barrister enjoys? And how can the Courts 

put full faith in the sincerity of our labors as aids to them in the ad- 
ministration of justice, if they have reason to suspect us of having bar- 
gained for a share of the result? 

If you ask me whether there is no way out of this confusion of 
condemnation or suspicion for the individual lawyer, I say emphatically 
there is. 

True, we cannot go back on the habits of generations, or repeal 
statutes which have imbedded such practices in the social habits of the 
people. But the individual advocate can persistently refuse to follow 
such practices, or to take a contingent fee or a share in the controversy, 
and I am old-fashioned enough to wish that every member of the pro- 
fession who aspires to leadership would take such a stand, and to 
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believe that if he did so, it would promote his reputation and success 
in true professional distinction. 

For a whole generation, yes, for two generations, we had before us 
a noble example of this moral distinction—alas, he is no longer with us 
—I refer to the. late James C. Carter, who so long and so gloriously led 
us, and who I believe never touched a contingent fee or a share in a 
controversy of which he had the conduct, and was for all the world 
exactly like the best examples of the leaders of the English Bar. 

In another respect the English barristers have a great advantage over 
us, and one that tends to promote and increase the reasonable enjoy- 
ment of life, and that is in more frequent recreation and relaxation and 
more stated and prolonged holidays—holidays established by custom 
which has the force of law. In all the time of my busy practice in 
New York, we were steadily engaged in Court from the first Monday 
of October to the last Friday of June, with hardly an appreciable break 
—a few days at Thanksgiving, the week from Christmas to New 
Year’s, and the legal holidays, very few in number. With these scanty 
exceptions, it was one perpetual grind of work for nine successive 
months, and the few lucky ones were those who had the temperament and 
the physique to stand the strain. 

But in England the Courts come in with appropriate and appointed 
ceremonies on the twenty-fourth of October, and work for eight weeks, 
which brings them to Christmas and a two weeks’ holiday—when every 
barrister drops his briefs absolutely and quits London for the country 
or for the Continent, which can be reached in a few hours. Then they 
return and work for eight or ten weeks more, which brings them to 
the Easter recess, another real holiday of ten or twelve days, with the 
same advantages—another eight or ten weeks of work and Whitsuntide 
arrives, a third intermediate holiday, of which we know nothing and 
which we ought to borrow at once, and then a fourth term of eight or 
ten weeks of work brings them up to the twelfth of August, when the 
law is off on grouse, and Courts and barristers, King, Lords and Com- 
mons disappear for the long vacation of ten or eleven weeks, which 
brings them back new men for the beginning of the working year again. 

Thus, with the same or only a little more vacation in the aggregate 
these frequently recurring holidays of substantial amount, which are 
thoroughly availed of, relieve both judges and barristers of that pro- 
tracted and unremitting strain and pressure which I used to find it so 
hard to bear. 

The amount of litigation in proportion to the population must, I 
think, be much less in England than in New York. Otherwise it would 
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be quite impossible for the thirty-five judges of the High Court and 
the Lords Justices of Appeal, and the Judicial Committee of the House 
of Lords to dispose of the whole of the principal business of England 
without any serious accumulation of arrears, while in the State of New 
York, with its eight millions of people, we have ninety-seven Justices 
of the Supreme Court, seven Judges of the Court of Appeals and ten 
Federal Judges. Doubtless the County Courts in England dispose of 
more business and give greater relief to the High Court than is afforded 
by similar subordinate tribunals to our Supreme Court, but, for all that, 
the volume of business must be vastly greater here than there. 

It is an essential part of our system to bring justice home to every 
man’s door, and it is made very cheap here, especially for the losing 
party, while in England litigation, for the party who unsuccessfully 
and without merits prosecutes or defends a lawsuit, it is a seriously ex- 
pensive business, for in the exercise of the discretion vested in them, 
the judges in the adjustment of costs are inclined to charge the beaten 
party with the whole expense of the litigation, including the counsel 
fees paid by the other side. 

Here again comes in another unfortunate result of our system of 
contingent fees which has resulted in blocking our calendars with 
thousands of experimental and speculative lawsuits, in arrears, in at 
least one of our departments for two or three years, which it is quite 
impossible for our judges to cope with. 

Everything in the system of English judicature seems to be arranged 
with a view to the despatch rather than the accumulation of business. 
They have nothing like our dismal Code of Civil Procedure with its 
many thousand sections, which itself in the whole history of its growth 
and development has been, and is to-day, a prolific cause of litigation 
and delay, and affords, I should think, an opportunity for a distinct 
and separate motion every week from the commencement of the cause 
till its trial. Instead of that they have a few simple rules of practice 
made by the High Court and always under its control, and these are 
very simply administered, usually before a Master, after the cause is 
at issue—and the barrister is generally relieved of any attention to that 
part of the practice which acts so thoroughly upon the nerves of any 
lawyer who is engaged in great affairs. 

Our pernicious and dilatory habit of waiting for counsel, who are 
engaged elsewhere when the cause is reached or called on the day as- 
signed, is practically unknown, and the consequenee is that in an im- 
portant cause several counsel must be retained, so that if one is not 
ready, another shall be, and the cause proceed. 


THE ENGLISH BAR 975 


Of course the solicitors and attorneys prepare briefs, and relieve the 
barrister of a vast amount of that kind of work out of Court, for which. 
counsel with us are largely responsible. I am sure, however, that every 
conscientious barrister, from the moment of receiving his retainer, is 
ready to hold consultations and advise on every important step, but as 
a rule they are not troubled with interviews with parties and witnesses 
in preparation for the trial. In fact, direct communication between 
the barrister who is to try the case and the witnesses is theoretically 
disallowed, and seldom happens. 

But it is in the actual conduct of the case in Court that the barristers 
derive great assistance and support from the prompt and efficient system 
that prevails. The judges being appointed by the Government, prac- 
tically selected by the Lord Chancellor from barristers who have been 
long in active practice in the Courts, are already fully qualified for the 
performance of judicial duties from the moment they enter on their 
exalted office, and are not only presumed to know the law, but generally 
do actually know it. Such a thing as a judge having to be educated 
upon the Bench, so expensive and so detrimental when it does happen, 
is utterly unknown there, and as a result the judge takes charge and 
holds control of the case from beginning to end. Questions of evi- 
dence and motions for nonsuit which with us are often occasions of 
prolific argument are promptly decided. The judge is presumed to 
know the law of evidence, and it rarely happens that such a question 
has to be more than stated in order to have it disposed of. Perhaps I 
was myself as great an offender as anybody in the consumption of time 
in the discussion of questions of evidence, having often argued them 
by the hour ; and I well remember one case with Mr. Roscoe Conkling 
where we spent an entire day in the argument of a motion to nonsuit, 
and even then the Court adjourned till the next morning to decide it. 

In cases tried without a jury, including equity, probate and admiralty 
causes, when the judge has heard the evidence and the arguments, he 
is generally ready to decide it, and the pernicious habit which once 
prevailed, and I fear still prevails with us, of taking two weeks, often 
extended to four, to hand up briefs, when the judge will have largely 
forgotten the case, and will have to study them at his subsequent 
leisure, is practically unknown, and the proceedings upon appeal in 
cases reserved are greatly facilitated by the appeal being heard on the 
judges’ minutes, and report of the points reserved. 

If you ask me how the leaders find their way to the front, I should 
say exactly as they do with us. They are eliminated by a process of 
natural selection, for merit and fitness, from the whole body of the 
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Bar. I have known the leaders of the Bar on both sides of the At- 
_lantic, and in this respect the same rule prevails. ‘There is every variety 
among them of physical, mental and moral qualities. No two are ever 
alike in personal characteristics, except in one vital and essential quality, 
which is common to them all, I mean the power and the will to hold 
on and hold out, under all circumstances and against all counterinduce- 
ments until the goal is reached. This indomitable tenacity of purpose 
with brains, health and character insures success and leadership there 
as here. 

A very striking story told me by one of the gentlemen named illus- 
trates what I mean. Some forty years ago on the Northern Circuit 
three able and ambitious young men had tried hard for a few years, 
by assiduous attendance, for business in the Courts, and almost hopeless 
of success, they met and seriously discussed the question whether they 
should not give it up, and seek some other service in the Colonies, or 
in some of the many avenues of employment which are open there as 
here to barristers who despair of the future in the direct line of the 
profession—but they held on, for life or for death, and in thirty years 
or thereabouts from the time of their discussion, one had become Lord 
Chief Justice of England, as Lord Russell of Killowen, the second Lord 
High Chancellor, as Lord Herschel, and the third Speaker of the House 
of Commons, who, after an arduous and honorable term of service in 
that high office, now lives in retirement as Viscount Selby. 

The question of emoluments is always an interesting one to lawyers, 
and if things remain as they were when I went to England eight years 
ago I should say that for professional leaders in the same relative posi- 
tion the earnings here and there were about the same. ‘There is a 
well-worn story of Sir Roundell Palmer, who as Attorney General 
contested against Mr. Evarts the Alabama claims before the Geneva 
‘Tribunal of Arbitration, that in one year he realized fifty thousand 
pounds, but that was adding his compensation as Attorney General to 
his large and lucrative private practice, which is not permitted any 
longer to the Attorney General or the Solicitor General. But such 
earnings there or here represent a prodigious and killing amount of 
work; and the story is that an old friend desiring an interview with 
Sir Roundell, called at his chambers one Thursday morning, and asked 
if he could see him. The clerk replied that if he must he could do so, 
but he would advise him not to, for he hadn’t been in bed since Sunday 
night. So I have heard of a great Chancery barrister many years later 
realizing in one year twenty-eight thousand pounds, and during my 
stay in London thirty thousand pounds a year was the highest sum I 
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heard ascribed to the most successful leaders of the day. Such earnings 
anywhere represent the absolute devotion of the highest professional 
qualities and the sacrifice of everything else to the largest interests of 
the commercial world. ‘These figures compare very favorably with the 
best I ever knew or heard of, while I was actually engaged in steady 
practice. Since my return, I have heard of fabulous sums received by 
lawyers, either as shares agreed upon, or from great corporations or 
estates, as rewards for very moderate services. For the credit of the 
profession I decline to believe such stories, for in the long run nothing 
is so damaging to us as a profession as the spirit of commercialism— 
the Wall street notion, that money is the only thing worth striving for, 
an idea which when it once gets hold of a man unfits him for true 
leadership, and when it once gets hold of the profession is sure to de- 
moralize it. 

I have no time to discuss here to-day the much vexed question of the 
comparative merits of legal education here and in England—but from 
what I have seen of the leading English barristers, what splendid men 
they are physically, mentally and morally, how learned and broadly edu- 
cated, accomplished and thoroughly equipped, I should say that the 
system which has produced such men, the combined results of education 
at the universities and the great Inns of Court, ought not hastily to be 
exchanged for another as a training for the English Bar. 

Perhaps some day the Inns of Court will combine their splendid 
resources to create and maintain a great University of Law, to which 
men of all nations, races and languages will resort for legal training, 
but although this was strongly urged upon them, I believe by Lord 
Russell and other prominent benchers, the time for such a serious 
change has not yet come. 

Those splendid Inns of Court to which I have so often referred— 
for it is impossible to speak of English law or English lawyers without 
constant reference to them—afford to our brethren who belong to them 
and to whom they belong, a home around which their affections centre, 
and places and occasions of social and fraternal intercourse utterly 
unknown to us. 

As the sole authority through which admission to the Bar can be 
obtained, as seats of study and learning in preparation for professional 
life, as the custodians and guardians of all the history and traditions 
of the law, they command the loyal affection and devotion of all their 
members. As the great nurseries of the common law and of equity, 
and identified in their annals with the whole progress of justice and of 
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civilization in England, established already for centuries, while we were 
yet a component part of the English nation, I regard them as the com- 
mon property and the common pride of all lawyers the world over who 
speak the English tongue. There our predecessors in the Bar of Eng- 
land have been working out by patient industry, and with ever advanc- 
ing knowledge those principles which underlie the liberties of England 
and America alike, and the debt of gratitude we owe them for that 
long service cannot be overstated. What are those absolute principles 
which thus lie at the foundation of our common civilization? “That 
there is no such thing as absolute power, that King, Lords and Com- 
mons, Presidents, Congress, Courts and people are alike subject to the 
law, that before its supreme majesty all men are equal; that no man 
can be punished or deprived of any of his rights except by the edict 
of the law pronounced by independent tribunals which are themselves 
subject to the law; that every man’s house is his castle, and though 
the winds and the storms may enter it, the King or the President can- 
not; that our government on both sides of the water is in the sublime 
words of the great Sidney ‘a government of laws and not of men.” 

You will not wonder then that in common with all other lawyers I 
felt an immediate and personal interest in those cradles of the law in 
which, before America was discovered, those ultimate principles of right 
and justice which our fathers brought over with Magna Charta and 
the Petition of Right were brought into being, and already in the way 
of final establishment. 

Those graceful and magnificent halls, rich in beauty and teeming 
with great traditions, about which the memories of all that has been 
great and noble in our profession for five centuries still linger, cannot 
but have an ennobling and inspiring influence upon all who frequent 
them. The footsteps of American lawyers on arriving in England 
naturally turn first to them, and often as I haunted them I always met 
and heard of my countrymen there before me. ‘Their unbounded hos- 
pitality often gladdened my long stay among them. On Grand Night 
in each term of Court when the Benchers of each Inn assemble within 
those noble walls to entertain their friends and their members and 
students, with the portraits of the great judges and lawyers of the past 
whom they claim as their own looking down upon them, and the shields 
and arms of their treasurers for centuries surrounding them, they 
seemed to me to represent and embody the living spirit of our law, 
holding now for the time being, and for transmission to future gener- 
ations, all the rich heritage of the past. And when as a tribute to the 
American Bar and in demonstration of their fraternal sympathy and 
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affection they made me too a Bencher of the Middle Temple, to repre- 
sent you all, and in the same spirit bade me farewell at Lincoln’s and 
Gray’s Inns, I felt that my professional life had not been wholly in 
vain, 

My conclusion, from a fair knowledge of both countries, is that in 
the law, as in every other element of our common civilization, each 
nation has yet much to learn from the other, and that to that end we 
ought studiously on both sides to cultivate more frequent and constant 
intercourse and a better knowledge of each other, and no profession 
can do so much as ours to bring about this happy consummation. 

I also became thoroughly convinced that for each country its own 
system of legal administration and of professional life as it stands 
to-day, is better than any abrupt or violent effort at reform would be. 
That system for each nation has been slowly evolved out of social 
usage, and common law and statute in the course of centuries, and any 
sudden changes would be \more likely to mar than to mend it. But we 
may hope on both sides, by the friendly interchange of ideas from 
time to time, to gain much in the way of progress and improvement. 
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HENRY CODMAN POTTER 


REMARKS IN Memory oF BisHop PoTrer AT A SPECIAL MEETING OF 
THE CENTURY Association, NEw York, DEcEMBER 12, 1908 


Mr. President: On such a dignified occasion as this I did not like 
to trust to extemporaneous speech, and I therefore ask to read a brief 
appreciation of our departed friend. 

I certainly could not, for want of knowledge, have talked about him 
as a Bishop. I cannot remember having ever seen him in church, and 
certainly never heard him preach. In truth, I love the outside of the 
churches quite as well as the inside, and am very like James Thomson 
—not the poet of “The Seasons,” although he spelled his name in the 
same way. Few of you, probably, remember him, but he was a great 
habitué here twenty, thirty, forty years ago. He subscribed liberally 
to the church, which his wife attended, duly escorted by him, and the 
pastor called him a buttress of the Church; but Evarts, a great pal of 
his, said he must have been a flying buttress. Now that is the way, I 
am afraid, in which I present myself; and flying buttresses, as every- 
body knows, certainly cannot see what is going on inside, in the chan- 
cel or in the pulpit. 

But if you will let me speak of him as a man of the world, as a man 
among men, which was the phase in which I knew him best, and was 
in frequent contact with him for thirty years, I shall be glad to‘do so. 
In fact we were so much together on the same platforms, in the same 
causes, that we must have grown to look alike. At any rate, I was 
often taken for him in the cars, in the street, in the elevator, much to 
his amusement. One day a good lady sitting opposite to me in an 
omnibus began to talk to me about her spiritual condition. When I 
drew back, a little startled, she started, too, and exclaimed, “Why, are 
you not Bishop Potter?” Again, in an Elevated car, I sat next to a 
man who was reading an evening paper, which had a picture of the 
Bishop. Seeing me looking at it he said, “Do you know, sir, how very 
much alike you and the Bishop look?” I replied, “I have sometimes 
been mistaken for him, but I don’t see it.” “Why,” said he, “the re- 
semblance is DeRIeCk, only the Bishop never looks half as clerical as 
you always do.” 

I got this off on the Bishop once at a aoe meeting, and he gave 
me a Roland for my Oliver, saying, “Well, that is the best thing I have 
ever heard about Choate.” 
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By a man of the world I do not mean.a worldly-minded man at all, 
but a man that was in close touch and sympathy with men and women 
all about him, interested in their affairs, conduct and conversation; 
ready to do for them, act with them, think for them; and that without 
regard to their class, quality or condition; and this Bishop Potter was, 
in an eminent degree. 

It is such men who make the best bishops, lawyers, diplomatists, 
presidents—the best anything, in fact, because they are so human, and 
Bishop Potter was very human. He chose for his motto, “Homo sum, 
et nihil humani a me alienum puto,” and he always lived up to that 
motto. Whether as president of this club, where, of course, he mingled 
with the best men in the city, or of the Thursday Evening Club, where 
he met the best women, or in the deadly heat of summer at the settle- 
ment house in Stanton Street, surrounded by the men, women and 
children of the slums, studying their wants and doing all he could for 
them; visiting the sick in \the hospitals or the wicked in prison; in 
crowded assemblies speaking for every kind of good cause; at the 

‘dinner table with men of his own craft or of any craft, he was always 
the man, full of human interest and sympathy; and the goodness of 
his heart, quite as much as the strength of his head, made him the 
leader that he was for so many years in the social life of New York. 

Of course he was a prodigious worker, never allowing himself an 
idle moment. Another of his mottoes must have been, “Never be idle,” 
and this was one other secret of his marvelous influence and success. 
If you could have followed him about the city you would have found 
him, I think, in some such labor as the Rector of St. Martin’s in the 
Fields found Gladstone. He was visiting one of his parishioners, a 
street crossing sweeper, and asked him if anybody had been to see him. 
“Why, yes,” said he, “Mr. Gladstone.” “What Mr. Gladstone?” “Why, 
the great Mr. Gladstone himself. He often speaks to me at my 
crossing, and, missing me, he asked my mate if I was ill and where 1 
lived, and so came to see me, and read the Bible to me.” 

His friends often wondered how he found time to accomplish all 
the countless things he did. Sermons every Sunday, addresses every 
night, parochial work, parish work, committees and meetings of all 
sorts, and, with it all, time for invalids and sufferers and anxious folks 
of all kinds who came to him or whom he visited for comfort and con- 
solation. But he did find the time. He must have thought out his 
addresses and sermons in his waking hours in bed, and finished them 
on the wing, as he walked or rode, for he had the grand habit of riding 
every day, and he certainly never threw away an hour. Time he valued 
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far more than money, and as Franklin said, ‘““T'ake care of the pennies: 
and the pounds will take care of themselves,” so he said, “Take care 
of the minutes and the hours, days, weeks and years will give a good 
account of themselves.” 

Before I quit the point of his interest in the East Side, in our people 
of the lowest condition, I should like to pay to him the same tribute 
that he paid to another old Centurion, Theodore Roosevelt, a co-laborer 
with him in all that sort of philanthropic work. I do not mean the 
President, but his father, who led a strenuous life and was in his day 
a great power for good in New York; not so famous, but quite as. 
worthy as the son. “Theodore Roosevelt,” he says, “in the Newsboys’ 
Lodging: House, in the Cripples’ Hospital, in the heart of the little 
Italian flower girl who brought her offering of grateful love to his. 
door the day he died, has left behind him a monument the like of which 
mere wealth could never rear, and the proudest achievements of human 
genius never hope to win.” So in city and country alike Bishop Potter 
made himself beloved for his kindness and sympathy. When he lay 
dying at Cooperstown on the Fourth of July, the Selectmen requested 
men and boys alike to abstain from all noise,—so inseparable from the 
day, as John Adams, who must have been a great lover of noise, ad- 
vised,—and it passed with all the stillness of a Sabbath Day; not a 
gunshot, not a cracker, not even a torpedo; and so this friend of hu- 
manity, for the love the people bore him, was allowed to die in peace. 

Before I refer to the long catalogue of good causes to which he was. 
always devoting himself, I should like to insist for a moment upon the 
immense self-denial, the constant sacrifice of comfort and personal 
convenience, the fatigue and exhaustion which such work involves. 
The laborers are few and the pressure upon them is pitiless. I have 
heard that the number of subscribers to the organized charities in New 
York is very small, not more than a few thousands, in our vast host: 
of well-to-do citizens; not nearly so many as the owners of automo- 
biles. ‘The same names are constantly found on all the subscription 
papers. So I know that the list of men who actively participate, by 
their personal presence, thought and speech, in all the movements to: 
promote the social advancement of our people, is a very meagre one. 
Most men prefer to give what they are pleased to call their sympathy, 
and devote themselves to their business and after that is over, to their 
slippered ease at home, to cards, to books, to the theatre, to the opera 
or to sleep. They haven’t the least idea what it costs, what it takes 
out of a man, after the full day’s work is done, to brace up and give 
evening after evening, week in and week out, year in and year out, 
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to philanthropic, charitable, educational, social and public work, as 
Bishop Potter, who, from his high character and position, was always 
called on, was perpetually doing. 

I venture to say, in his more than thirty years of active work, that 
never a week passed, hardly a day, in which he was not actually en- 
gaged in some such good work, and such pressure was brought to bear 
upon him that he found it impossible to say “No.” It was not a part 
of his professional work, but was in addition to it all, and the proper 
work of a Bishop is enough to test the endurance of the strongest, as 
you all know. Was it some movement to advance or extend education 
in the thousand and one forms in which it is constantly coming up, 
or for the correction and cure of some social evil, or for the organiza- 
tion of charities, to improve the condition of the poor, or to induce the 
rich to come forward and give the aid that was needed, for the relief 
of prisoners, or of sufferers from some of those great catastrophes 
which are constantly occurring, or some purely social occasion, or for 
the rescue of the negro race,—no matter what the cause was,—so only 
that it involved the public welfare or the relief of suffering humanity,— 
Bishop Potter was always called upon and always ready. And besides 
this his study was daily besieged for advice by men and women, who 
thought, that because he was a Bishop, he certainly could do something 
for them. 

If one of our clerical brethren would lend me his pulpit and let me 
preach from the text, “Whosoever would be chief among you, let him 
be your servant,” I certainly would illustrate it by the whole life of 
Bishop Potter. 

Sometimes his engagements were more than he could possibly keep. 
I remember once, in the infancy of Barnard College, when we were 
straining every nerve to start it,—after Columbia had banged its doors 
upon women,—and he was to be the chief speaker, but he didn’t come, 
and I was put up to talk against time until Bishop Potter came; and 
for more than an hour I talked about everything and about nothing, 
until at last I had to adjourn the meeting; and afterwards it turned out 
that the Bishop had been caught equally unawares somewhere else and 
kept at work the whole evening. 

He managed to get a vast deal of interest and amusement out of his 
work as he went along, and kept his eyes constantly open for what I 
may call human incidents. Once we were speaking together at the 
opening of Captain Webb’s School for Sailor Boys, and when I sat 
down the Bishop, who was presiding, said to me, “Did you see that 
pretty girl who was enjoying our speeches so much?” and called my 
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attention to a very young lady, whose hand was held by a much older 
lady who sat by her side and constantly played upon it as on a piano, It 
was Helen Keller, deaf and blind and dumb, but she was enjoying the 
meeting’as much as anybody, and the Bishop enjoyed her more than 
he did the meeting. 

I wish that his example might stimulate some of our lazy and self- 
indulgent ones to brace up and throw off their slippers and smoking 
jackets, and help fill the great gap that he has left. 

His buoyant temperament was worth millions. His love of fun was 
a great help to him in his overwhelming labors, and any joke at his 
own expense or that of his profession was always most welcome to 
him: He loved to tell of the old lady on whom he was making a 
parochial visit and whom he asked the question whether she believed 
in apostolic succession, and, after long pondering, she replied, “Well, 
{ have nothing agin it.” “Nothing agin it,” which represents in our 
day quite a high degree of faith. 

He loved Mr. Carter’s story of the young man who was trying for 
a license to enter the ministry, in the good old days, and the examiners 
put him through all the standard questions, which he answered well, 
until they came to the final test, “Would you be willing to be damned 
for the glory of God?” to which he said, “Of course not,” and was 
turned down and went away sorrowful. But he was determined to 
succeed and to try again, if he had failed at first. So he came the next 
year, and when they came to the crucial question, he was ready for 
them. “Would you be willing to be damned for the glory of God?” 
“Why, certainly,” he said, “I should much prefer it.” It is needless 
to say that he got his license without delay. 

Thus, besides being a distinguished Bishop and an eminent publicist 
as the preceding speakers have described him, he was a most public 
spirited and useful citizen, a genuine philanthropist, altogether worthy 
to. be classed with the great Centurions of the past whose company he 
has joined; such men as Bellows and Olmsted and Roosevelt and 
Hewitt, and Dodge and Jesup. And let us hope that our ranks will 
never fail to supply them with worthy successors. 


CHARLES FOLLEN McKIM 985 


CHARLES FOLLEN McKIM 


ApprEess AT THE McKim Memoriat Meetinc, HeLtp IN THE NEW 
‘THEATRE, New York, NovemsBer 23, 1909 


We have assembled-in this wonderful hall to-day, at the combined 
invitation of all the organizations for the promotion of art in New 
York, to pay a tribute of respect and affection to a great artist, a noble 
gentleman, a self-sacrificing and public-spirited citizen, and the recog- 
nized leader for many years of a powerful and brilliant profession. I 
deem it a signal privilege and honor, as a lifelong friend of Mr. McKim, 
to have been asked by this great body of his professional colleagues 
and disciples to address this interested and sympathetic company of 
his admirers. Interested and sympathetic I know you must all be, for 
it was impossible to come into contact with Mr. McKim without loving 
and honoring him, or to be even the most casual observer of his work 
without some appreciation and admiration of that. 

We have all known him in the zenith of his fame—long recognized 
at home and abroad as the foremost of American architects—creating 
in rapid succession building after building, public and private, of singu- 
lar dignity, simplicity, and beauty; surrounded by all the signs of af- 
fluence and luxury, consulted as the leading authority on all matters 
of taste and art, with all sorts of honors and distinctions heaped upon 
him, and yet always as simple as a child, as modest and gentle as a 
woman—shunning publicity and shocked at all ostentation. 

It would be interesting to know from what beginnings all this great- 
ness, this gentleness, this instinct for beauty, came. Some day I hope 
his life will be written by some competent hand. 

Recently there were placed in my hands some letters of his to his 
father, written in his twentieth year—probably before any person pres- 
ent here to-day had any knowledge of him—which seemed to me to 

shed much light on the formation of his manly and beautiful character. 
' We know something of the father and the mother, too—a sturdy 
abolitionist and a famous Quaker beauty. It was from her, no doubt, 
that he got his striking grace and delicacy of feature. They were both 
as brave and fearless as they were plain and simple in life and manner. 
To show their faith by their works, they accompanied the widow of 
John Brown to Virginia to bring home his mangled body, which was 
to lie moldering in the ground while his soul went marching on. 

The letters are from Cambridge in the summer and fall of 1860, 
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where the boy was searching in vain in the vacation for a teacher to 
coach him in chemistry and mathematics to enable him to enter the 
Lawrence Scientific School in the Mining Department. Mining en- 
gineering was what he was bent upon, with no more idea of becoming 
an architect than of studying divinity. 

The Quaker discipline and spirit is stamped upon every line of his 
letters. They are addressed to “Dear Home,” and they reveal on every 
page the simplicity, the earnestness, the narrow means and self-denial 
of that home and of the writer. Simplicity, quietness, self-restraint— 
were not these his guiding motives all through life? Are they not the 
very things that the name of McKim, Mead & White stands for still? 
Truly the boy was father of the man. He uses the Quaker style and 
vernacular: ‘Father, does thee think I had better come home to 
Thanksgiving, or will it be spending too much? I can wait till January 
if thee thinks it best,’ but “Do send mother to see me” is his constant 
refrain. “Dear mother, thee must come!” His prevailing thought 
seems to have been how best to ease the burden of his education on 
the lightly furnished family purse. What he seems to have intended 
was one year in the Scientific School and then two years-in Paris—not 
at all at the Beaux Arts, but in the School of Mines, where the educa- 
tion for his life’s calling would be cheaper and better. ‘The spur of 
necessity was the goad to his ambition, as it always has been to most 
Americans who succeed. Evidently he had no love for mathematics 
or mining, but he could toil terribly even at that. What it was that in 
one short year at Cambridge roused in his soul the dormant love of 
art and passion for beauty we cannot tell. But kindled they were, and 
at the end of the year he went straight to Paris and to the Beaux Arts 
to study architecture and then to travel as long as he could and feast 
his soul on all the wonderful and beautiful buildings which abound in 
France and Italy. And at last he comes home, fully equipped for the 
arduous and fascinating labors that were to fill and crown the thirty 
years of his successful and brilliant career. In architecture, as in every 
other profession, opportunity counts for much, and he found a golden 
opportunity awaiting him. 

When Lincoln at Gettysburg, in the middle of the war, said, “This 
nation under God shall have a new birth of freedom,”’ even he perhaps 
little dreamt of the marvelous growth and development which that new 
birth should usher in. Not only was slavery to be abolished and the 
Union to be rebuilt upon imperishable foundations, but upon these was 
to arise a wholly new America, of a power and grandeur unknown 
before, and pregnant with a progress and prosperity never approached 
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by any nation in the same period of time. ‘The national energy and 
enterprise were to expand and spring forward by leaps and bounds. 
A really new people, fired by the stimulus of success in a great war on 
which the salvation of the nation was at stake, were to grapple with 
the overwhelming problem of national expansion. New cities and 
States were to be founded and the old ones rebuilt, and art and archi- 
tecture especially were to contribute to this development as they had 
never done before. 

Some of you are old enough to remember how New York looked at 
the close of the Civil War. From the Battery to Forty-second Street 
it was covered with buildings in the construction of which stability and 
utility had been consulted, but very rarely beauty at all. Architecture 
was at a very low ebb, and architects were at a decided discount. Scat- 
tered through the city there were many good churches and some good 
public buildings, and there were two actual gems which still exist to 
challenge admiration—St. \Paul’s Chapel and our delightful old City 
Hall, which has, I believe, but one blemish, that while all the rest of 
the building is of beautiful marble, the rear wall was of brown stone, 
it being thought in 1795 that nobody would get so far up-town as to see 
it. But these two noble examples had been so far forgotten and over- 
looked that our new Court-House, hideous in its composition as in its 
history, and the new Post-Office, another horror, were built right over 
against them to hide them from view; and at the other end of the city 
the grim Croton reservoir frowned upon us, on the very spot where 
the New Library now lights up the whole surrounding region. 

But for the great fire of London, which laid waste a whole city for 
him to rebuild, Sir Christopher Wren would probably never have been 
heard of except as the worthy but obscure professor of astronomy at 
Oxford. No other architect in modern history had such an opportunity 
as that. But McKim and his contemporaries, disciples, and followers 
had their opportunity, too, when it fell to their hands to reconstruct 
our somewhat ugly and obstinately commonplace city with its long 
rows of plain and uniform brownstone fronts, and adorn it with so 
many dignified and beautiful structures which we now take pl€asure 
in showing to strangers. 

The architects of the last thirty years have not only built for us a 
noble city, but have raised their own profession into a brotherhood 
which almost outranks all the others in efficiency and utility. 

When McKim came home in 1872 to offer his services to his country- 
men as an architect of recognized qualifications, only a very few of 
the many societies which have been united in inviting you here to-day 
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to do honor to his memory had come into existence. The Metropolitan 
Museum of Art, which heads the list, had but just been founded, and 
was leading a precarious existence, with no idea of the possibility of 
its ever attaining its present splendid position. 

I shall not in this presence undertake to draw any comparison between 
him and any other of his brethren, or to measure or analyze his merits. 
I shall leave all that to his professional brethren. I only know that, 
by common consent of them all, he was for years recognized, admired, 
and honored as their leader and master; that many of the chief orna- 
ments of this and other cities are his personal work, or that of the firm 
of which he was the head and moving spirit; and that not only in his 
own country, but in England and in Italy, the highest authorities in 
art have selected him to receive their special honors. And how modest- 
ly and meekly he bore all those accumulating honors! I remember when 
he came to London in 1903, when at the very top of his profession, 
to receive the Royal Gold Medal for services to architecture the world 
over, how modestly and timidly he bore himself. He was really all 
of a tremble, and nothing would do but that Mr. Henry White and I, 
who had been his friends for many years, must stand by him through 
what he regarded as a terrible ordeal, and so we held up his arms. And 
when it was all over, and he began to receive the congratulations of 
his friends from home, he cabled back: ‘Thanks! many thanks! but 
I still wear the same hat!” And that was the beauty of it and of him. 
No matter what happened, no matter what he achieved in the way of 
success and fame, he always wore the same hat—his head never swelled; 
he carried it all off with absolute Quaker simplicity. It required all 
his early training to bear meekly the flood of applause and adulation 
which, with many men, would have called for a hat of colossal pro- 
portions, 

When he took into his hands the British Gold Medal, he said that 
he accepted it as an honor due not to himself, but to his profession in 
America, whose representative he was proud to be, and I am sure that 
he would not be content to-day if we failed to recognize the encourage- 
ment Which he received from those who went before him, and the con- 
stant aid and support of those who shared his labors and his triumphs. 
It is impossible to-day to forget his indebtedness to Richardson and 
Hunt, those two brilliant masters and examples to whom he was proud 
to declare his allegiance and loyalty. It was in Richardson’s office that 
he began his professional life, and although few traces of the influence 
of that distinguished forerunner are visible in his work, he never 
ceased to be grateful to him for smoothing his first steps. And working 
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side by side in the same city with Hunt, that ardent and intrepid spirit 
whom he cheerfully recognized so long as leader and chief, it was im- 
possible but that each should give much to each other—much aid, much 
encouragement, and much inspiration. Let us not forget that Richard- 
son and Hunt led and blazed the way in which McKim so modestly and 
triumphantly followed. 

Another important factor in McKim’s life-work was the founding 
and maintenance of the professional firm in which the names and 
labors of Mr. White and Mr. Mead were indissolubly linked with his 
own. For more than twenty-five years they were like brothers, brain 
te brain and heart to heart. sharing each other’s labors and designs 
and triumphs. It was impossible often to tell where McKim’s work 
ended and the others’ began, or how much of any given piece of work 
was done by the one or the other, or which contributed the more im- 
portant part. At a great banquet, when Burnham, who was presiding, 
attributed to McKim the great merit of Madison Square Garden, Mc- 
' Kim is said to have interjected, “White,” and that was the only word 
he uttered on that occasion.’ McKim always imputed to his partners 
a full and equal share of the credit and merit of what was done in 
their joint names, and during the whole existence of the firm no single 
piece of work was undertaken except in their joint names, but upon 
almost every piece of their joint work the impress of McKim’s peculiar 
personality and fine genius is indelibly stamped. ‘The truth is that the 
three stood together at the head of the profession, and the city and the 
nation owe to their joint labors an everlasting debt of gratitude. Each 
relied upon the other, and their mutual devotion and admiration knew 
no limits. 

And there was another personal association and ever-abiding in- 
fluence which McKim enjoyed in all his later years—in the friendship 
of Saint-Gaudens. I do not suppose there ever was a closer union, 
or a more active sympathy, between three great artists of kindred 
tastes and the same exalted aims, than that which bound together Mc- 
Kim, Saint-Gaudens, and White—working together, helping each other, 
criticizing each other, and all intent together upon the same end—to ele- 
vate the artistic standard which it was the great object of their lives to 
promote and advance. All three have passed away together in three 
_ short years. As they were united in life, they were not far divided in 
death, a triple calamity and loss to the city and the country. 

The secret of McKim’s professional eminence was not far to seek. 
There was nothing strange or providential about it. 
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Emerson attributes to the greatest of architects a sort of special 
divine inspiration: 
' “The hand that rounded Peter’s dome 

And groined the aisles of Christian Rome 
Wrought in a sad sincerity. 

Himself from God he could not free. 

He molded wiser than he knew; 
The conscious stone to beauty grew.” 


And another poet, two hundred years before Emerson, had explained 
the first miracle in a similar figure of speech: 
“The conscious water saw its God and blushed.” 


But, in the sober prose of modern life, conscious stone is as rare as 
conscious water, and architects must work out their own salvation. 
McKim did this by the hardest of hard work, by concentrating his 
whole mind and heart and feeling upon his work as an architect, never 
turning to the right or left, or trying his hand at any other art. 

Evelyn, writing from Rome, says: “Bernini, the Florentine sculptor, 
architect, painter, and poet, a little before my coming to Rome, gave a 
public opera wherein he painted the scenes, cut the statues, invented 
the engines, composed the music, writ the comedy, and built the 
theatre.” And it has been happily said of Michelangelo that he wore 
the four crowns of architecture, sculpture, painting, and poetry. 

McKim was satisfied with the crown of architecture only, and to win 
and wear it he gave his life’s blood. 

I asked Mr. Mead what he thought was McKim’s chief motive and 
object in life, and he said: “Perfection in whatever he undertook 
to do.” 

To this single lofty aim he devoted all his powers—his fertile imagina- 
tion, a memory richly stored with treasures, a patient study of all the 
best examples of ancient and foreign art, a self-control which enabled 
him to persuade and control others, an insatiable love of beauty, and 
that sweet reasonableness which was an essential part of his nature. 
And with all this, in spite of occasional moods and apparent lapses, he 
had that unyielding tenacity of purpose which kept the end in view al- 
ways from the beginning, and which is the invariable trait of leadership 
in all professions. 

But, besides being a great artist, McKim was a great educator. The 
influence which his work and the work of his firm exercised upon the 
public taste and judgment was of incalculable value. Scattered through 
many cities, each building they designed was an object-lesson to the 
public in dignity, harmony, and beauty. How can even the casual ob- 
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server stop to gaze at such buildings as the Boston Library, the Rhode 
Island State House, or the Columbia or Morgan library without being 
deeply impressed? I am sure these are creating an enthusiasm for 
beautiful buildings, which is sure to grow and never to die out among 
us. And yet I fear that not one in five of this company of his admirers 
has gone out of his or her way as far as Seventh Avenue to study the 
last and perhaps most marvelous of all their works, the new Pennsyl- 
vania Station. 

I must leave it to others to tell you how much he has done to elevate 
the standard and the dignity and the value of his own profession—how 
large a proportion of the younger architects of to-day have graduated 
from his office, and have carried with them into actual work throughout 
the country the impress and the influence of his large imagination and 
his abiding inspiration. You will hear from them, I doubt not, of his 
ever-living sense of public duty and responsibility; how freely he 
gave of his time, his thought, and his influence to the great work of the 
improvement of the Capitol and the laying out of the city of Washing- 
ton; and, more than all the rest, how, remembering the difficulties that 
beset his own career at the outset, he labored in season and out of sea- 
son in the founding of the American Academy at Rome, which in life 
and in death was the darling object of his hopes. Who knows but 
that those hopes may be speedily and finally realized and completed by 
some timely helping hand? 

The name of an architect is generally lost in his works. Of all the 
great buildings and structures that survive from a remote past, only a 
very few have brought with them the names of the great geniuses who 
must have designed them. “Here lies one,” wrote Keats in his own epi- 
taph, “whose name is writ in water.” But those whose names are writ in 
stone are hardly as lasting. I doubt whether one in fifty of this audi- 
ence can give the name of the truly eminent architect who designed our 
City Hall at about the time that Keats, whose fame has ever since been 
growing, was born. Now and then there is a signal exception. The 
name of Agrippa, on the portico of the Pantheon, has kept his fame 
alive as a great builder for centuries after his military achievements 
are forgotten. ‘he ashes of Wren, happy in death as in life, enshrined 
in the great cathedral that he restored, surrounded by what remains of 
the beautiful churches that he rebuilt, are marked with that matchless 
inscription: “Si monumentum quzris, circumspice.” “If you seek for 
his monument, look around you.” Hunt’s statue upon the roof of Mr. 
Vanderbilt’s house—his masterpiece—so unique and characteristic, will 
keep his features in view as long as that beautiful house shall stand; 
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but his monogram “R. M. H.” must be stamped upon it to tell future 
generations who he was. Indeed, there is no sign manual for archi- 
tects as there is always for painters. But McKim’s spirit and memory 
will survive not only in the masterly and beautiful works of his hands, 
but in the new life that he inspired in his great profession, in the valued 
services that he rendered to his country, in the ever-growing idealism 
which he fostered and encouraged in the American people. 

Perhaps this is hardly the occasion to dwell upon those innate traits 
and qualities that made him so dear and precious to his friends, and 
his loss so deeply and widely lamented. But in truth he was one of 
the most charming personalities that America has ever known. Wher- 
ever he came, he always brought light and warmth and sympathy, which 
seemed to flow from him whether he spoke or kept silent. It was im- 
possible to know him and not to love him, and, to borrow the language 
of St. Paul, it may truly be said of him: 

“Whatsoever things are true, whatsoever things are honest, whatso- 
ever things are just, whatsoever things are pure, whatsoever things are 
lovely, whatsoever things are of good report; if there be any virtue and 
if there be any praise, we think of these things” as all embodied and 
transfigured in the life and character of Charles Follen McKim. 
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AMERICAN MUSEUM OF NATURAL HISTORY 


ADDRESS AT THE UNVEILING OF A STATUE OF Morris K. Jesup, AT A 
MEETING IN COMMEMORATION OF THE FOUNDING OF THE Mvu- 
sEUM (1869), NEw York, FeBruary 9, 1910 


Mr. President and Ladies and Gentlemen: ‘Time, like an ever-rolling 
stream, bears all its sons away, and a lapse of forty years sweeps off 
a whole generation and more. After their forty years’ wandering in 
the wilderness, when the children of Israel came again to be numbered 
on the plains of Moab, Caleb and Joshua alone survived of all who had 
escaped out of the house of bondage in Egypt; and so Mr. Morgan 
and I alone survive of those who founded this great Museum in 1869. 
We have accompanied its progress through mazes of doubts and diffi- 
culties until it has come at last within sight at least of a land flowing 
with milk and honey. Iam sure that he will heartily join with me in this 
tribute to our departed associates, that this marvellous growth and de- 
velopment are to be attributed to their fidelity and courage, their pub- 
lic spirit and their unbounded generosity; and when I read their names 
you will realize how near they come to our hearts and homes, and how 
much richer and better New York is for their having lived in it: 


John David Wolfe Theodore Roosevelt 
Robert Colgate Howard Potter 
Benjamin H. Field William T. Blodgett 
Robert L. Stuart Morris K. Jesup 
Adrian Iselin D. Jackson Steward 
Benjamin B. Sherman A. G. Phelps Dodge 
William A. Haines Charles A. Dana. 


It was to their initiative and far-seeing sagacity that the City and 
the country owe the beginning of this great educational and scientific 
institution, and, as you all know, there is nothing so hard as a beginning. 

New York was sadly behind her sister cities in this interesting de- 
velopment of knowledge and science. Although she had many learned 
naturalists, and had made spasmodic efforts for the establishment of a 
museum in which their valuable collections might be gathered, she had 
allowed Philadelphia and Boston to be far in advance. 

The advent of the great naturalist, Professor Louis Agassiz, at Cam- 
bridge, a signal event in the history of Harvard, his boundless enthu- 
siasm for science, and the wonderful manner in which he imparted it to 
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his pupils and hearers, gave an impetus to the study of natural history 
not only at Harvard, but throughout the country, which had never been 
felt before. The truth is that the acquisition of one truly great man by 
a university does more for the advancement of learning than whole dec- 
ades of mediocrity; and Harvard and the country awoke from long 
slumber to a new life of study and inquiry under the light and leading 
of this famous scholar and naturalist, and almost all the men who aft- 
erwards became famous in natural history flocked about him as pupils 
and gathered inspiration from his lips. The arrival of Professor Ar- 
nold Guyot at Princeton soon afterwards was another great incentive, 
and the formation and rapid increase of museums at the two universi- 
ties and in Philadelphia were examples of the practical advance in 
science aS a means of education which New York could not fail to 
imitate. 

There were many strong men here interested in the subject; there 
were ample resources and many interesting and valuable collections 
within reach, but there was a total lack of organization, an apparent 
inability to get together, which paralyzed the growing and general 
desire for the establishment of a museum of natural history which 
should be worthy of New York as a great intellectual center. In fact, 
I am not sure that New York was then a great intellectual center. Its 
intense energies, stimulated by the triumphant close of our great Civil 
War, were concentrated in commercial channels, and while they were 
ready to give generous help to any honorable enterprise, our great mer- 
chants and men of rapidly growing wealth had hardly time to think 
of these higher and better things of the mind. They had to be solicited 
urgently and intelligently, before they could realize the importance to 
the city of such things. 

Fortunately there came among us at an opportune time a young and 
intrepid enthusiast who realized keenly the possibilities of the situation 
and the vast importance to the city of the creation of such a museum. 
A pupil of Agassiz, and a man of boundless energy and indomitable 
persistence, Prof. A. S. Bickmore, was a capital engine driver to propel 
the train of the growing sentiment, and to him, I think, more than to 
any other one man is due the credit of initiating the movement which re- 
sulted in our foundation. It is pleasant to think that Professor Bick- 
more is with us to-day to enjoy the ripe fruits of his early labors, as is 
also Dr. Daniel G. Elliot, an important and influential friend and sci- 
entific adviser in the early days, and now a veteran and most distin- 
guished zoologist, again connected with our institution as an investi- 
gator and writer. 
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The first thing to be done was to obtain from the State a charter of 
incorporation for the founders, under which the scattered elements 
which might make a beginning of such an enterprise could be brought 
to work together. I well remember our visit to Albany to wait upon 
the magnates of the Legislature, and ask for such’a charter. William 
M. Tweed was then in absolute command of that body, and I will say 
to his credit, as one white mark against the terrible array of black ones 
under which his memory has long since been buried, that he received 
us most courteously, and seemed to recognize the importance of the 
project which we had in hand, and the charter was quickly obtained 
and signed by the Governor. 

We asked for no other legislative aid, and dared not expect or hope 
that the money of the people of a great democratic city could be asked 
or required to be spent to gratify the taste or promote the scientific 
pursuits of a few men of wealth and culture; nor did the most ardent 
lover of natural history dare to dream that within a single lifetime 
this magnificent group of spacious buildings would be erected at the 
public expense for the housing of our collections, and maintained by a 
liberal allowance from the city treasury,—so rapid has been the growth 
of a wholesome popular sentiment in support of what has proved to be 
one of our most valuable educational establishments, and a scientific 
institution which holds a leading place among those of the country and 
of the world. 

The museum was organized under the presidency of John David 
Wolfe, whose administration of three years, from 1869 to 1872, was 
the formative period of the infant body which was destined by and by 
to reach such colossal dimensions as we see to-day. Quarters for the 
storage and display of its first collections were granted by the city in 
the second and third stories of the old Arsenal Building near the south 
end of Central Park, and there they continued to be kept, until in 1877 
the first new building in the center of Manhattan Square was completed. 

Those earliest days were full of struggle and full of hope, sometimes 
even against hope itself; and despair sometimes stalked among us as 
threatening and terrible as if the carnivorous dinosaur had come to life 
again and showed his terrible teeth; but the fidelity of the president and 
the never-failing generosity of the more wealthy among the trustees 
kept the tottering infant alive. Year after year they put their hands in 
their pockets to make. up the inevitable annual deficit, that ever re- 
curring terror and inspiration of all philanthropic institutions. And the 
boundless enthusiasm of such true lovers of nature and of nature’s 
handiwork as William A. Haines and D. Jackson Steward, constantly 
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breathed new life and spirit into our-ambitious purpose to make it a true 
museum of natural history worthy of the name and of New York. 

From the outset we met with the usual fate of all, whether individ- 
uals or corporations, who become known as collectors. Miscellaneous 
collections of every ‘description crowded in upon us much faster than 
our narrow quarters and limited means could possibly provide for them. 
Nobody can testify from personal experience more truly than Mr. 
Morgan of the unhappy predicament of a recognized collector. He does 
not have to seek collections, but collections seek him from all quarters 
of the world with voracious appetites and open maw, and would bury 
even him out of sight, if he had not learned to say No. So it was with 
our young museum, which would have been bankrupt from the start, 
if it had not denied itself many tempting offers and learned to say No. 

Our first object was to attract public attention and gain public con- 
fidence by a well-ordered exhibition of our most attractive collections, 
while the rest were stored away to await future developments. ‘The 
trustees and their friends raised forty-four thousand dollars the first 
year, less than one-tenth of what some of the individual trustees have 
since given, and five thousand visitors rewarded their efforts as against 
the million who now throng these spacious halls. 

The brief administration of our first president did lay the foundations 
of the superstructure that was soon to rise. "The prestige given to the 
new enterprise by his high character and his unbounded generosity, fol- 
lowed by that of his daughter, Miss Catherine L. Wolfe, must ever be 
held in grateful remembrance. 

Then came the awful panic of 1873, which threatened to swallow us 
up as if the earth had opened beneath us. Our hearts melted and. our 
spirits gave way ;—but even that calamity was tided over by renewed 
efforts and redoubled gifts of the richer trustees, by means of which 
the institution not only held its own, but made steady progress. 

All the while the trustees and their friends had been besieging the 
Legislature to come to their aid, as every day made it more and more 
obvious that it was quite impossible to build up by private means alone 
a great museum which should be worthy to compete with the great mu- 
seums of Europe, which were supported almost wholly by public moneys. 
To show how modest our aspirations then were, a great petition signed 
by forty thousand citizens was presented to the Legislature, asking 
that a single building should be erected at the expense of the city for 
the joint occupation of the museum of natural history and the museum 
of art, which at the same time was struggling into being and leading a 
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sickly and precarious existence in private quarters, and sustained large- 
ly by the same generous donors. 

It was at this period of promising progress and of great struggles un- 
der heavy burdens that the ten years’ administration of our second 
president, that generous and public spirited merchant prince, Robert 
L. Stuart, began, during which the Museum, fostered by public aid and 
private munificence, grew into a valued and well-recognized educational 
establishment. 

This epoch of steady progress was ushered in by the allotment by 
the Legislature of the Deer Park on the east side of Central Park for 
the use of the Museum of Art, and of Manhattan Square, then a re- 
mote and almost inaccessible waste land, for the Museum of Natural 
History, and the appropriation of adequate sums for the erection of a 
suitable building for each on those respective localities, a most auspi- 
cious inauguration of a public policy which provided for the possible 
growth of each institution’in the indefinite future (Manhattan Square 
alone consisting of eighteen acres) a policy which has already.resulted 
in the expenditure of nearly five millions of dollars by the city under 
legislative authority in the erection of these magnificent buildings for 
the housing of our collections, upon which private beneficence has ex- 
pended an equal amount. And the same may be said of the Museum 
of Art. 

On the second of June, 1874, the corner stone of our first building, 
designed by Calvert Vaux, as one section of a stupendous plan to 
cover a large portion—nearly the whole—of the entire square, was laid 
with imposing ceremonies in the presence of the President of the Unit- 
ed States, accompanied by members of his cabinet, the Governor of the 
State and the Mayor of the City. On the twenty-second of Decem- 
ber, 1877, the building was opened with similar ceremonies in the pres- 
ence of the same august personages. Professor Marsh and President 
Eliot made admirable addresses, the latter concluding his impressive 
exhortation to courage and progress by quoting the last words of Moses 
before he went up on the top of Pisgah to see the promised land which 
he was not to enter, “The Eternal God is thy refuge, and underneath 
are the everlasting arms.” 

Meanwhile a contract was entered into between the city and the 
trustees which has subsisted without change for more than thirty-two 
years, and upon which the contracts of the city with other great in- 
stitutions like the Museum of Art and the Zodlogical Society have been 
closely modeled. This contract embodies a mutually generous policy 
which secures equal advantage to the Museum and the public. It prac- 
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tically provides for a permanent occupation by the Museum of all the 
buildings erected or to be erected in Manhattan Square, and for a free 
exhibition to the public of all our collections, under regulations to be 
mutually agreed upon. The Museum is to continue at all times the ab- 
solute and exclusive owner of the collections, and the city the abso- 
lute and exclusive owner of the buildings. Under this arrangement the 
delightful and mutually beneficial relations between the Museum and the 
people which it inaugurated have steadily grown mote close and cordial, 
to the immense advantage of both. 

The administration of Mr. Stuart was one of enormous interest and 
progress. The Museum was constantly acquiring new and great col- 
lections of recognized scientific as well as popular value. A scheme of 
lectures to public school teachers was instituted’ under. Professor Bick- 
more, and the Museum began to attract the attention of scientific bodies 
by the number and variety of its valuable collections. Mr. Stuart’s 
name will be perpetuated as one of our most important benefactors. 

I have thus traced the beginnings, but yet only the beginnings, of 
that truly beneficent institution whose fortieth anniversary we have 
met to-day to celebrate by the unveiling of this most lifelike statue of 
the one man who, more than any other—I might almost say, more than 
all others, for he truly inspired and led all the rest to work in codpera- 
tion with him,—has transformed the curiosity shop of miscellaneous 
and unrelated exhibits which was transferred hither from the old Ar- 
senal in 1877, into this great educational and scientific establishment, 
this national, this truly American museum of natural history, which 
is the boast of New York and the admiration of the nation, and may I 
not say, of the world to-day? If you seek for the monument of Mor- 
ris K. Jesup, you have not far to go. You have only to wander, with 
eyes and mind wide open, through these splendid halls, so nobly con- 
structed and fitly equipped, and filled with these collections of won- 
der and of beauty, among which day unto day uttereth speech, and 
night unto night showeth knowledge of the works of nature, which are 
truly the works of God. 

I shall attempt no idle words of eulogy of Mr. Jesup, but speak of 
him only in connection with his work as here accomplished, the crown- 
ing glory of a long and honorable life. 

To the average observer, the casual layman, untrained by scientific 
study, the first impression upon entering the Museum is of its immense 
utility as a place of popular entertainment, recreation and instruction,— 
recreation of the most innocent and ennobling kind, for who ever heard 
of an immoral naturalist, and how could the most casual study of any 
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single thing on exhibition here fail to exalt and elevate the mind and 
heart? ‘That splendid lecture room, filled to overflowing day after day 
and night after night with eager teachers and students listening keenly 
with delight and laying fast hold of instruction, not to let her go ;—as 
the layman enters this vestibule, those wonderful visitors from other 
worlds, so mysterious and so impressive, excite his imagination and 
amazement ;—as he rises from hall to hall and from floor to floor, does 
he desire to know the history of his own race, from the days when 
Adam delved and Eve span up to that considerable civilization which 
had developed here before Columbus came, every step in the advance 
from the crudest flint instrument is spread out before him;—would he 
see something of primitive animal life as recorded in the fossils of 
many succeeding ages, they are here ;—does he incline to study the rocks 
and minerals and know how and where the most precious stones are 
found, there is the marvelous Morgan collection of gems, sO rich in’ 
variety and beauty that the cases containing them are surrounded by 
hundreds day by day ;—is he curious to know how trees grow, there is 
the splendid Jesup collection of woods from all parts of America ;— 
do the beauties and mysteries of insect life attract him, he is lost in 
the mazes of entomology’;—is he a lover of birds, there they are in their 
native habitats, all true to life;—would he know what mighty animals 
roamed the earth before Adam, let him gaze, awe-struck, on the bron- 
tosaurus, the mastodon and the dinosaurs in both kinds, and observe 
how Professor Osborn has learned to put hooks in the jaws of levia- 
thans ;—and would he see how woman in all ages has suffered for man, 
let him visit the copper woman, resting from her labors, immortalized 
on earth; but his wonder grows as he gazes at her. Will she, who was 
once all flesh and blood, but long since transmuted into pure copper,— 
will she wake with the rest of us when the last trump sounds, or has 
she joined the mineral kingdom forever ? 

The amusement of the people, however, was only an incident in Mr. 
Jesup’s lofty conception of the true mission of the Museum. He aimed 
at something far higher and nobler. His lofty purpose was to enlarge 
and extend the work which had been so well begun, to keep pace with 
the marvelous growth of the city, and develop the Museum not only 
into a great educational institution, imparting life and light to the 
people, but also, which in his mind was the chief object, to make it the 
home of true science, which should be the center of the scientific ac- 
tivities of the nation, so far as natural history was concerned,—and 
in all three of these objects his success was most remarkable. 

Coming to the presidency in the very prime of manhood, with ample 
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fortune achieved, and the rich experience of a great business life be- 
hind him, he bestowed upon the Museum not only generous gifts, con- 
stantly repeated, but what was far better, he gave it the best twenty- 
five years of his life, and all the rich powers of his generous and large- 
hearted nature. Stimulated by his enthusiasm and his example, the 
trustees and friends of the institution rallied to its support, and so 
rapidly did its collections grow, that the Legislature and the City, rec- 
ognizing its rapidly growing needs, added every four years a new sec- 
tion, a new and noble building to the original edifice, so as to complete 
already about two-fifths of Vaux’s original plan, which in 1869 the trus- 
tees had had the far-sighted audacity to adopt and approve. 1 do not 
hesitate to say that the money spent by the city in the development of this 
Museum and the Museum of Art is the best investment of public 
moneys ever made by it, whether we consider the direct benefit to the 
people, or the prestige and character attained by the city as the great 
metropolitan center of knowledge and culture. 

The appetite of the people for what they could learn here grew by 
what it fed on. The establishment of the Department of Public In- 
struction, and the erection of a new and complete lecture hall, afforded 
facilities for education which were largely availed of and widely ap- 
preciated. The daily attendance rapidly multiplied, and the people 
showed their growing love of what they justly regarded as their own 
free pleasure ground. 

Mr. Jesup’s generous nature broadened rapidly and constantly with 
the growth of the work which had come to his hands, not only as to 
the scope of its objects, but as to the spirit in which it should be admin- 
istered. This was never better illustrated than in the matter of Sun- 
day opening. At first, and for many years, with the large majority of 
the trustees, he was utterly opposed to it from early training and prej- 
udice, but as the demand grew, the subject was more carefully consid- 
ered, and he and those who thought with him yielded, having become 
satisfied that to look through nature up to nature’s God was the best 
way of spending a portion of the Sabbath, and both he and William 
E. Dodge, who sympathized with him, and who was one of our most 
valuable and generous trustees, assured me afterwards that this was 
the best step forward that the Museum had ever taken. 

Mr. Jesup’s extraordinary enthusiasm for science and his sympathet- 
ic admiration for scientific men, though having little knowledge of 
science himself, was the most striking feature of his career as Presi- 
dent, and wholly unexpected, because he had given up his life before 
to business and affairs. As he said himself in the report of the trus- 
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tees for 1886: “It is a difficult task to estimate the money value of 
what belongs to science and scientific institutions. To their value must 
be added their ameliorating power, their educational force, and the 
scope they afford the higher faculties of man to apprehend the wonder- 
ful phenomena of nature, and to master and utilize her great forces.” 
“The highest results of character and life offer something which can- 
not be weighed in the balances of the merchant, be he ever so wise in 
his generation.” In this view he directed with exhaustless energy and 
rare intelligence the resources and progress of the Museum. 

The establishment of the Department of Woods and Forestry, and 
his wonderful collection of the woods of America under the direction 
of Professor Sargent; the creation of a great Library of Natural His- 
tory; alliances with Columbia University and the Board of Education; 
the scientific arrangement of the collections in proper departments with 
a skilled scientific curator at the head of each; the publications of the 
Museum, growing more and more valuable to science as the years 
progress; the sending out of exploring expeditions to all parts of 
the world in quest of scientific knowledge and specimens, some of the 
most prominent of which were at his own expense; the interchange of 
specimens and the establishment of mutual and cordial relations with 
other scientific societies—all testify to this lofty ambition of his to 
promote here the highest possible objects which he happily lived to 
see realized. I must not omit his generous and unfailing support of 
Peary in his repeated and undaunted efforts to reach the North Pole. 
We had hoped to have that famous discoverer here to-day, but I have 
the great privilege to read this letter from him, just received: 

“New York, February 9, 1910. 

“Dear Sir: It is with the deepest regret that I am obliged to say 
that an engagement in another city, which cannot be postponed, will 
make it impossible for me to be present this afternoon on the occasion 
of the unveiling of the statue of my friend, Morris K. Jesup. 

“His breadth of mind and character is perhaps in no way indicated 
more clearly than by the wide range of his interests, as shown by the 
two projects in which his heart was most deeply centered—the fu- 
ture of the American Museum of Natural History and the discovery 
of the, North Pole. 

“The fact that such a big, broad, practical mind as his should take 
up with such deep and steadfast interest the question of North Pole 
efforts, proved to me conclusively that my own conviction of the 
value of those efforts was correct. 
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“To Morris K. Jesup more than to any other one man is due the fact 
that the North Pole is to-day a trophy of this country. 

“His faith and support carried me past many a dead center of dis- 
couragement amounting almost to despair. 

“Friend of unswerving faith, advisor of keen, long-headed ability, 
backer of princely generosity, he was first in my thoughts when I 
reached that goal of the centuries, first in my thoughts on my return, 
and my ever present regret is and has been that he could not have stayed 
with us a little longer to see the realization of his faith. 

“Faithfully, (Signed) R. E.Peaty;<U2S.2Ne 
“President Henry Fairfield Osborn.” 

By all these means the Museum did become, in Mr. Jesup’s life time, 
a veritable Mecca for scientific men and societies from all parts of’ the 
country, and foreign scientists of distinction were its frequent visitors. 
He labored in season and out of season with the authorities of the City 
and State to promote the interests of the Museum, and by the princely 
bequest of a million dollars doubled our endowment fund, which he 
had labored strenuously and already contributed generously to create. 
The debt of gratitude which the Museum and the City owe to him 
can only be repaid by continuing his work, and carrying it as near to 
perfection as the ever-growing domain and horizon of science can per- 
mit it to go. . 

We should be false to him and to our own trust if we allowed the 
work of the Museum to stop where he left it, advanced though that 
point was. Its relations with the city are fixed and permanent. It has 
grown with the growth of the city in the past, and it must continue 
to do so. Judged by its marvelous present development, New York is 
destined soon to become the greatest of the cities of the world. Shall 
it be content with riches and luxury and material strength, or shall it 
lead, as it ought to lead, its sister cities in higher things, in knowledge 
and culture, in art and science? We and our successors can give it 
that lead, if we will, by promoting with all our might the higher objects 
of such institutions as this and the Museum of Art, and the universities, 
so as to make the higher education and training of men and women 
the leading feature of our civic life. 

I deem it a great privilege in behalf of the donors to present to the 
Museum this fine statue of our beloved and honored President, Morris 
Ketchum Jesup, and am glad that his Honor the Mayor, who by vir- 
tue of his office is one of our trustees, will accept it on the part of the 
Board. 
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WHAT FLORENCE NIGHTINGALE DID FOR 
MANKIND 


ApprESS DELIVERED ON THE FirTieTH ANNIVERSARY OF THE Founp- 
ING OF THE First Trarninc ScHoou ror NuRsES, AT THE Con- 
VENTION OF THE ASSOCIATED NURSES OF THE UNITED 
States, New York, May 18, 1910 


I consider it a very great privilege to be permitted to stand here for 
a few minutes to speak about Florence Nightingale. How could this 
great convention of the nurses of America, gathered from all parts of 
the country, representing a thousand schools of trained nurses; rep- 
resenting more than fifty thousand graduates of those schools, and 
more than twenty-five thousand pupils of those schools to-day—how 
could they better close their conference than by coming here to-night, 
to celebrate the foundation, by that great woman, of the one first great 
training school for nurses, which was the model of them all? And 
how could she, that venerable woman, be more highly honored than 
by this gathering, in a distant land, of these representatives of the pro- 
fession which she really founded and created, to do her honor? I hope 
that before we close our proceedings this evening, we shall authorize 
our presiding officer to send her a cable of affection and gratitude for 
all the great work she has done, not only from all the nurses of Amer- 
ica, but to testify the admiration of the entire American people for 
her great record, and her noble life. 

One word as to the place and date of her birth. She was born in the 
beautiful city of Florence, where the steps of Americans always love to 
linger, in the very first year of the reign of George the Fourth. She 
lived in honor and triumph through the succeeding reigns of William 
the Fourth, of Victoria, and of Edward the Seventh, and at last united 
with the rest of her countrymen to hail the accession of George the 
Fifth who, I am sure, values her among his subjects quite as highly 
as he does the most renowned statesmen and greatest soldiers among 
them. 

She was born in the first administration of James Monroe, the fifth 
president of the United States,—before the Monroe doctrine had ever 
yet been thought of. She has lived through the entire terms of the 
twenty succeeding presidents, and is now cherished by the hearts of 
the American people as one of the great heroines of the race. 

As there were great heroes before Agamemnon, so she would be 
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the last to wish us to deny or ignore the fact that there were splendid 
nurses engaged in the work, even before she was born. Not trained 
nurses, nurses according to the modern school of the Nightingale sys- 
tem, but women, ladies, refined, delicate, accomplished, giving them- 
selves to the service of the sick and suffering. And I believe we ought 
always to acknowledge the debt of gratitude that the world owes to the 
great Roman Catholic Church for the Sisters of Mercy, whom for cen- 
turies it was sending out for the relief and succor of the sick and 
suffering in all parts of the world. It has been truly said that for cen- 
turies the Roman Catholic community was training and setting apart 
holy women to minister to the sick and poor in their own homes, and had 
hospitals supplied with the same type of nurses. A large number of 
these women were ladies of birth and breeding who worked for the 
good of their souls and the welfare of their church; while all received 
proper education and training, and abjured the world for the religious 
life. Now all you have to add to that character is the discipline and 
special training and organization which Florence Nightingale con- 
tributed to this great profession, to bring before your view the trained 
nurse as she is to-day. 

This woman of great brains, of large heart, of wonderfully compre- 
hensive faculties, appears to have been born a nurse. If the stories we 
hear of her in the nursery are true, that was literally so; because they 
tell us that dolls were always in very delicate health, and had to 
be daily put to bed and nursed and petted, with all possible care; and 
that the next morning they were restored to health only to become ill 
again for service the next night. And her sister’s dolls—she was: less 
careful of them—suffered all kinds of broken limbs, and were sub- 
jected to amputation and splinting and decapitation; and Florence was 
on hand always to restore those broken fragments to their original 
integrity. 

She had every possible advantage to make her what she afterwards 
came to be. She was born in that most interesting phase of English 
society—in English country life—where for centuries it has been 
the rule that the lord of the manor, the squire in his mansion, the 
leading person of the region, and his family have the responsibility 
always upon them to take care of the sick and suffering among all their 
neighbors. She was trained in that school; and one of her first ex- 
periences was to visit with her mother the poor and sick of all the neigh- 
boring region. 

And she had a magnificent education. She was not averse to the 
pleasures of society; but she fortunately had a father who believed in 
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discipline, and he brought her up to the finest education known to that 
day. Not only was she thoroughly trained in Greek and Latin and 
mathematics, but ia French and German and Italian, and I do not sup- 
pose there was any young woman of her time who was better or more 
brilliantly educated than this woman, who was to become the leading 
nurse of the world. 

She was brought up to believe in work and training. And would you 
know the secret of her success; would you realize the rule of her life? 
Let me give it to you in her own words. “I would say,” she says, “I 
would say to all young ladies who are called to any particular vocation, 
qualify yourself for it, as a man does for his work. Don’t think you 
can undertake it otherwise. Submit yourself to the rules of business, 
as men do, by which alone you can make God’s business succeed.” And 
again she says: ‘“Three-fourths of the whole mischief in women’s lives 
arises from their excepting themselves from the rules of training con- 
sidered needful for men.” 

Besides this, she had every possible advantage in the way of associ- 
ation. Early in life, as a very young girl, of young woman, she made 
the intimate acquaintance of Elizabeth Frye, who had already for many 
years been visiting the sick in the prisons and had established, under 
her old-fashioned Quaker garb, such an immense reputation as a re- 
former of prison life. And through Elizabeth Frye, she fell in, for- 
tunately, with the Fliedners, Theodore and Fredericka Fliedner, who had 
established iri Germany a real training school for nurses; and it was 
the delight of her life, that she, an accomplished lady, went to that 
training school of the Fliedners, on the banks of the Rhine, and went 
in, adopting the garb, following the habits, and associating on terms 
of absolute equality with the nurses that were there being trained, all 
of whom, but herself, I believe, were of the peasant class; and came 
out of it, after a few months, knowing as much about nursing as it 
was possible for any woman then to know. 

Then she visited the hospitals of all the great countries of Europe, 
and among others, she spent some weeks, or months, with the Sisters 
of St. Vincent De Paul, that splendid Catholic institution where some 
of those nurses, such as I have described to you, were already gathered, 
and there she added to her wealth of knowledge and richness of ex- 
perience. 

She recognized no religious differences. Catholic and Protestant 
were both alike to her. The real object of her life; the real object that 
she had in view in influencing other women was how best they might 
come to benefit mankind. 
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The English hospitals of that day could not, by any chance, be com- 
pared with those upon the continent she had visited. The character 
of the nurses was absolutely beneath contempt. Let me read you 
from a very authoritative statement what the fact was about them: 
“The nursing in our hospitals was largely in the hands of the coarsest | 
type of women: not only in training, but coarse in feeling, and even 
coarser morally. There was little to counteract their baneful influence, 
and the atmosphere of the institutions, which as the abode of the sick 
and dying had special need of spiritual and elevating influences, was of 
a degrading character. The habitual drunkenness of these women was 
then proverbial, while the dirt and disorder rampant in the ward were 
calculated to breed disease. The profession—if the nursing of that 
day can claim a title so dignified—had such a stigma attached to it, no 
decent woman cared to enter it; and if she did, it was more than likely 
she would lose her character.” 

Now, she had to compare with this the splendid discipline and train- 
ing that was maintained at Kaiserswerth, and the very fine character 
of the nurses whom she had seen in these Catholic institutions abroad. 
She had acquired a thorough training and she was ready to become a 
true pioneer in the profession to which she was to give her life. She 
wrote a book about her experiences at Kaiserswerth. It shows she 
was a woman in every sense of the word, full of sensibility. She never 
married; but although she never married herself, she approved of it. 
Let me read you a few words from her own book. In her description 
and reminiscences of Kaiserswerth she says: “It has become the fash- 
ion of late to cry up old maids, and inveigh against marriage as the 
vocation of all women; to declare that a single life is as happy as a 
married one, 1f people would but think so; so is the air as good a medi- 
um for fish as water, if they did but know how to live in it. So she 
could be single and well content, but hitherto we have not found that 
young English women have been convinced, and we must confess that 
in the present state of things their horror of being old maids seems 
justified.” 

So you see, it was not without a full appreciation of all that goes to 
make home life tender and happy that she turned her back upon matri- 
mony, and gave it up for nursing and caring for the sick. 

She was fortunate at every step of her career. She was the imme- 
diate neighbor, down there on the borders of Wiltshire, of the great 
Sydney Herbert, who afterwards became the war minister of the day, 
at the time of the Crimean war, and at his splendid ancestral home, 
Wilton House, she was a frequent visitor; she was well liked by that 
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household and by all who knew her. Her training told; her education 
told; her character told. Let me read you a wonderful prophecy that 
was made about her, long before the Crimean war broke out, long be- 
fore she had shown what was in her, and what she could do. This 
verse is by Ada, Countess of Lovelace, the daughter of Byron; and I 
say it is a wonderful prophecy: 


“In future years, in distant climes, 

Should war’s dread strife its victims claim; 
Should pestilence unchecked, betimes, 

Strike more than swords, than cannon maim; 
Then readers of these truthful rhymes 

Will trace her progress through undying fame.” 


I think it is not often that you will find in history such a prophecy 
as that, so absolutely realized within a few short years. 

Well, then came the breaking out of the Crimean war. As Col. Hoff 
told you, 25,000 English soldiers landed at Scutari. And such a state 
of things, I won’t say never has been heard of, because it is often heard 
of in the outbreak of many a war, which often finds a nation utterly 
unprepared to wage it. There were no ambulances, no nurses, no means 
providing for caring for the wounded and suffering soldiers as they 
were brought in from the fields of battle. 

Fortunately we had a great war correspondent at the Crimea in those 
days—we afterwards knew him here, when he wrote the dispatches 
about our battle of Bull Run—Mr. William Howard Russell, as he was 
then called, who spoke in clarion notes to the men, and especially to 
the women of England, making an appeal which reached the ears of 
this wonderful woman, and made her the heroine of her age. Let me 
read you one sentence of Russell’s appeal. After describing the hor- 
rible state of things that existed at the Crimea, and the shameful want 
of preparation for the care of the soldiers, he says: ‘Are there no 
devoted women amongst our people, willing to go forth to minister to 
the sick and suffering soldiers of the east, in the hospitals of Scutari? 
Are there none of the daughters of England, at this stormy hour of 
night, ready for such a work? France has sent forth her Sisters of 
Mercy unsparingly, and they are even now by the bedsides of the 
wounded and dying, giving what woman’s hand alone can give of com- 
fort and relief. Must we fall far below the French in self-sacrifice 
and devotedness in a work which Christ so signally blessed, as done 
to Himself, ‘I was sick and ye visited me’ ?” 

And a lady, the wife of an officer, wrote from the seat of war: 
“Could you see the scenes that we are daily witnessing you would in- 
deed be distressed. Every corner is filled with the sick and wounded. 
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If Iam able to do some little good I hope.I shall not be obliged to 
leave. Just now my time is occupied in cooking for the wounded. 
Three doors from me is an officer’s wife who devotes herself to cook- 
ing for the sick. There are no female nurses here, which decidedly 
there should be. The French have sent fifty Sisters of Mercy who, I 
need hardly say, are devoted to the work. We are glad to hear that 
some efforts are being made at home.” . 

Well, Miss Nightingale ‘was one of the first to respond to that ap- 
peal. And yet there was hostile objection from many quarters: from 
official quarters, where it was thought that the present regimen, the 
present organization, was good enough, and could do all the work; 
from social sources, for whom Mrs. Grundy spoke, “Why certainly it 
cannot be proper for young women and young ladies to go as nurses 
in a soldiers’ hospital, of all things in the world! Too horrible to 
think of !” 

There was a great deal of that sort of opposition; and there was 
religious opposition, too. When she made up the band of thirty-seven 
nurses, which Colonel Hoff has spoken of as her first contingent with 
whom she went to the Crimea, there were ten Catholic Sisters of Mercy, 
twelve Church of England Sisters, I believe, and then there were 
some who belonged to neither organization; and the religious people 
took it up, and they said, “She is evidently going to the Crimea to 
convert the soldiers to the Roman Catholic Church;” and others 
said, “No, that isn’t so; don’t you see she is taking some that are nei- 
ther Catholic nor Episcopalian? We really believe that she belongs 
to that horrible sect, the Unitarians!” 

Even Punch, who always represents the current feeling of the day, 
made a little light of her, and mingled admiration and raillery. Let me 
read you two of his verses, in honor of “The Lady Birds,” as they 
were called in London before they started. 


“THE NIGHTINGALE’S SONG TO A SICK SOLDIER. 


“Listen soldier, to the tale, of the tender nightingale; 
It is a charm that soon will ease your wounds so cruel, 

Singing my song for your pain, in a sympathetic strain, 
With a jug of lemonade and gruel, 

Singing succor to the brave, and a rescue from the graye; 
Hear the Nightingale sing that goes to Crimea. 

’Tis a Nightingale as tender in her heart as in her song, 
To carry out her golden idea.” : 


When this terrible state of things was disclosed by the letters of 
Russell and other news that came from the seat of war, the govern- 
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ment was as horror-stricken as the people, and so were Mr. Sydney 
Herbert, the life-long friend of Florence Nightingale, and Mrs. Her- 
bert, who was also one of her friends. Mr. Herbert, who was respon- 
sible for the administration of military affairs, said to his wife, “We 
must send for Florence.” And then a most singular coincidence hap- 
pened. He wrote her a most serious and dignified letter, pointing out 
the necessity of sending a band of nurses, composed of capable and 
courageous women; and he said to her, “It all depends upon you; if 
our plan is to succeed, you must lead it.” And without pressing her 
unduly, he put it before her as a matter of conscience and duty. I 
believe that letter was written on the fifteenth of October, 1854, when 
the first horrible news came from the front. What I call the remark- 
able coincidence was that on the same day, without knowing anything 
about the writing of that letter, Florence Nightingale was writing un- 
solicited, to Sydney Herbert, the Secretary of War, offering her serv- 
ices to lead a band of nurses to the front. 

Time would fail me if I undertook to tell you the frightful condition 
of things she found when she got there. Doubtless you have all read 
of it. The great Barracks Hospital of Scutari was filled with thousands 
and thousands of sick and wounded men who had been brought from 
the seat of war, without nurses, without suitable food, without a laun- 
dry, without the possibility of a change of clothes, without a kitchen 
for the preparation of proper food, with no possible conveniences or 
appliances for the care of the sick and the wounded. The descriptions 
are too horrible to realize or to repeat. She found these three or four 
thousand men in this great hospital, which had been a barracks and had 
been converted, off-hand, into a hospital—a place for the deposit of 
these poor bodies of the sick and wounded; and that was about all that 
had been done for them before Miss Nightingale arrived. They had 
had no medical attendance from the time they left the front many 
days before; they had had no change of clothing, not the possibility 
of a washing or of a clean shirt. 

And this woman, with her thirty-eight nurses, came among them. 
It was chaos! confusion, worse confounded! She put to use her won- 
derful powers of organization, and in two months she had that hospital 
in absolute control. A kitchen was established and a laundry, and she 
provided ten thousand clean shirts for these sufferers, and had taken 
absolute command of the whole establishment, as the government had 
given her authority to do. In six months, great resources being sent 
to her from home, great numbers of recruits to her nurses arriving, 
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every soldier, to the number of six thousand in the Barracks Hospital 
and in the General Hospital at Scutari, was being well and comfort- 
ably taken care of and provided for. 

Then came all the other horrors that attend war. Fever broke 
out, and the frost-bitten men who had lain in the trenches before Se- 
bastopol were brought in, after spending five days out of seven in 
those horrible trenches, exposed to the Crimean frost, with nothing 
but the linen clothes that they had worn in Malta. All these ghastly 
things she had to take care of and provide for, but her genius was 
equal to the emergency. Her powers of organization, her powers of 
endurance seem to me to outstrip those of any other woman on record. 
They tell us that for twenty hours at a time she would stand when the 
ships arrived,—twenty hours at a time,—receiving those broken frag- 
ments of men that came from the front, seeing that they were properly 
handled and cared for. And when all the work of the day was done 
and others rested she made her rounds, visiting the worst cases, the 
most frightful cases. They weren’t safe, she thought, unless she per- 
‘sonally visited them. She, the Lady in Chief, as she was ordinarily 
called, and “The Lady of the Lamp,” as she became known in poetry 
and history, visited the bedsides of the suffering, soothed the suffering 
and dying; she wrote letters to their friends at home, and did every- 
thing that one woman could do to restore life and light to the suffer- 
ing. Let me read you Longfellow’s tribute to her: 

“On England’s annals, through the long 
Hereafter of her speech and song, 


That light its rays shall cast 
From the portals of the past. 


“A lady with a lamp shall stand 
In the great history of the land, 
A noble type of good, 
Heroic Womanhood.” 


Then she went on from Scutari to the Crimea. She went so far 
as to visit Sebastopol itself, going to the very front, and looked not 
only into the trenches, but entered the great crater of that vast volcano 
of war; and on her way back she was stricken with the Crimean fever 
and very nearly lost her life, as Colonel Hoff said. ‘They carried her 
to the hospital—one of those improvised hospitals on the heights of 
Balaklava, five hundred feet above the sea. She was nursed for weeks 
and weeks and weeks, and finally brought back to life. They tell us 
of the Six Hundred at Balaklava: that “into the jaws of death rode 
the six hundred!” Why this woman was in the jaws of death from 
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the time she landed at Scutari until she was stricken down, eight 
months afterwards. 

Then they said, “You must go home to England; that is the only 
way for you to get well.” “I will not go home,” she said, “I will not 
leave these soldiers ;’ and she continued her heroic duties of nursing 
and supervising. She was a great genius in every sense of the word. 
She would not go home, and did not go, until not only the war had 
closed, but until long after; until every soldier had been shipped home 
to England, and every hospital was cleared. 

And then, how do you think she went home? she the foremost wo- 
man in the world now! to whom all mankind and womankind looked 
with reverence and honor.- How do you think she went home? Did 
she go with a flare of trumpets? Did she expect or wait for a grand 
demonstration on her return? Did she notify everybody or anybody 
that she was coming? Not at all. She had such a horror of publicity, 
she was so modest, so meek,—one of those that are going to inherit 
the earth,—that she went home incognito. She arrived in England 
without anybody knowing it. She managed somehow or other to get 
into the back door of her father’s house in Derbyshire, and the first 
that was known of her having returned to England was when the 
neighbors heard that Miss Florence was really sleeping in her father’s 
house. Punch, always quick to respond to public feeling, reflected the 
sentiment of the hour with respect to her return. Punch says this: 
“Then leave her to the guide she has chosen; 

She demands no greeting from our brazen throats and vulgar clapping hands. 


Leave her to the sole comfort the saints know that have striven; 
What are our earthly honors: her honors are in heaven!” 


Earthly honors awaited her. In truth the whole nation was up in 
arms to do her honor, to pay homage to her, and to make some reward 
for her wonderful sacrifice and services. Subscriptions were opened, 
not only in all parts of England, but in all the English dominions, ex- 
tending all around the English world. Subscriptions were actually 
opened among the English residents at Hong Kong, and fifty thousand 
pounds was poured out by the English people into her lap. England 
is full of generosity to her heroes and heroines. She rewards her great 
generals with munificent sums; and so her people in this case wanted 
in like manner to honor this heroine of their own creation. 

What did she say? She said, “Not for me; not one penny for me. 
I will not take a penny. But it has been the ambition of my life to 
establish a training school for nurses—the first of its kind to be con- 
ducted on high and broad and pure methods and principles. Let it all 
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be devoted to that, and I accept the gift. Otherwise, not.” And so 
it came about that the first great nurse’s training school was established 
at St. Thomas’s Hospital, which bears her name. It is still supported 
by “The Nightingale Fund,” and is a model and example for all the 
training schools of the world. 

Colonel Hoff has told you of her subsequent life. Practically her 
health was ruined. She has been fifty-five years an invalid, often con- 
fined to her bed, and yet always working for the good of humanity, 
always working for the relief of the sick and the wounded, the sanita- 
tion of camps and the relief and succor of the soldiers. 

But she has had her reward; through all ranks of mankind, wher- 
ever there is a heart to beat in response to such noble deeds as hers 
there has been a glorious answer. 

I will only speak for a few minutes of those things in which we are 
especially interested and first of the Red Cross. The convention that 
met in Geneva, in 1863, founded it and it has from time to time since 
been the subject of subsequent amendment. Our Hague Conference, 
in 1907, had representatives from forty-four nations, and there for 
the first time all the nations of the world became parties to the Red 
Cross movement, which meant the saving of the sick and the wounded, 
and hospital and ambulance corps to rescue them from all the perils of 
war and of battle; which meant preparation for war while yet there is 
peace, so that these horrible sufferings that have been witnessed at the 
outbreak of almost every war may not be repeated. At the meeting 
of the Congress of Red Cross Societies, held in London two years 
later, in June, 1909, unanimous resolutions were passed, honoring Miss 
Nightingale and declaring that her work was the beginning of the Red 
Cross activities. 

Then look at her influence in America! When our terrible Civil 
War broke out we were almost as unprepared in this matter of sani- 
tation and nursing as the British had been at Scutari. Fortunately 
there were some women who lent their aid at once, and these were in- 
spired by the example of Miss Nightingale. They were women of the 
same type. Let me read you the names of some of them. One, at 
least, is present here to-night, and I do not know but there are more. 
Dr. Elizabeth Blackwell, the intimate friend of Miss Nightingale, is, I 
believe, still living in England, one year younger than Miss Nightin- 
gale herself. Miss Louisa Lee Schuyler, Miss Dorothea L. Dix, Miss 
Collins, and Mrs. Griffin. What did they do? Why they were re- 
sponsible, really, for our great sanitary commission, and they formed 
the woman’s branch of that great humanitarian enterprise, which did 
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so much to save our sick and wounded in that protracted and terrible 
war. ‘They acknowledged their allegiance to Miss Nightingale, and 
were in constant correspondence with her. Dr. Blackwell had known 
absolutely all her methods, her principles, and her whole plan of nurs- 
ing, and it was on those principles and those lines that our noble wo- 
men worked. 

Then, ten years afterwards, there came the foundation of this work 
in America—I might almost say the foundation of the training school 
for nurses—at Bellevue Hospital.* And there you find several of the 
same women again: Miss Schuyler, Miss Collins, Mrs. Wm. Preston 
Griffin, and leading them was Mrs. Joseph Hobson, afterwards presi- 
dent of one of the committees; and there was the mother of our pres- 
ent chairman, the woman of sainted memory, Mrs. William H. Osborn, 
who led their activities in the creation of that great school. It is a 
splendid thing that he should be here to-night to represent one who 
gave so much of her heart, her soul, her life, and her treasure to the 
building up of that school. Miss Nightingale was immediately ap- 
proached by the founders of that school, and gave them full written 
instructions as to how they ought to proceed. 

Her letter ought to be read by everybody; it is full, explicit, and de- 
tailed, and she is as much entitled to the credit of the creation of this 
first school in America as even those ladies of whom I have spoken. 

Now, I close as I began. Do not let us separate to-night without 
authorizing our chairman to send, on behalf of all the nurses and all 
the people of America, a word of greeting and of gratitude to this 
noble woman. 


*The exact dates of the founding of the first training schools in America, 
as given in the History of Nursing, are: The Women’s Hospital, Philadelphia, 
1863; New England Hospital.for Women, Roxbury, Mass., 1872; Bellevue, 
May 1, 1873: New Haven, October 1, 1873; Massachusetts General, Novem- 
ber 1, 18738. 
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PANAMA CANAL TOLLS 


ADDRESS DELIVERED BEFORE THE CHAMBER OF COMMERCE OF THE 
State or New York, Fresruary 13, 1913, In OpPosITION TO A 
CLAUSE OF THE PENDING Panama Cana Bint EXEMPTING 
AMERICAN COASTWISE SHIPPING FROM THE PAYMENT OF TOLLS 


Mr. President and Gentlemen: I come here to-day as a member of 
the Chamber of Commerce, hoping to help it to decide right in the mat- 
ter that is now before it, because I consider a wrong decision would 
be not only a serious blow to the good name and honor of the Chamber 
of Commerce but of the country itself. 

It is true that I had something to do with the negotiation of this 
treaty. In the summer of 1901—-you will remember that this treaty 
was ratified by the Senate in November, 1901—I was in England until 
October, and was in almost daily contact with Lord Pauncefote, who 
on his side represented Lord Lansdowne, the Foreign Secretary, and 
was also in very frequent correspondence with Mr. Hay, our Secre- 
tary of State, under whom I was acting. As the lips of both of those 
diplomatists and great patriots, who were each true to his own coun- 
try and each regardful of the rights of the other, are sealed in death, 
I think it is quite proper that I should say what I believe both of them, 
if they were here, would say to-day ; that the clause in the Panama Canal 
Bill exempting coastwise American shipping from the payment of tolls 
is in direct violation of the treaty. 

It is true, as Mr. Douglas has said, that we cannot decide this ques- 
tion, but we can decide whether, as men of conscience and honor, con- 
stituting this Chamber of Commerce, we shall support Senator Root’s 
motion to strike out a single provision of that Panama Canal Bill, 
which is believed by him, and by us, and by the almost unanimous voice 
of the American Press, I think, to be in conflict with the treaty. Why, 
the merest school boy can pass upon the question. 

I am going to read you the two clauses and I would like to chal- 
lenge any member to show how they can possibly be reconciled: 

“The canal shall be free and open to the vessels of commerce and 
war of all nations on terms of entire equality, so that there shall be no 
discrimination against any such nation or its citizens or subjects in 
respect of the conditions or charges of traffic or otherwise.” 

That is what the treaty says. In the Canal Bill the clause covered 
by Senator Root’s motion to amend by striking out is this: 
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“No tolls shall be levied upon vessels engaged in the coastwise trade 
of the United States.” 

Can you put those two things together and reconcile them in anv 
possible way? Of course it is an utter impossibility; and even Mr. 
Douglas has not ventured to show how the two could by any possible 
construction mean the same thing. 

No newspaper, no President, no public authority whatever that I 
have heard of, has ventured to take the plain words of the treaty, and 
the plain words of that clause of the Canal Bill, and say that the two 
mean the same thing. 

I hope you will give Mr. Douglas a chance to expatiate further 
beyond his half hour to show how those two things mean the same thing. 
If he can convince you of that he will carry his motion to lay upon the 
table ; otherwise not. 

I venture to say now that in the whole course of the negotiation of 
this particular treaty, no claim, no suggestion was made, that there 
should be any exemption of anybody. How could there be in face of 
the words they agreed upon? Lord Pauncefote and John Hay were 
singularly honest and truthful men. They knew the meaning of the 
English language, and when they agreed upon the language of the 
treaty, they carried out the fundamental principle of their whole di- 
plomacy, so far as I know anything about it, and in the six years I 
was engaged with them, their cardinal rule was to mean what they 
said and to say what they meant. [Applause.| 

They had something to guide them. You will remember that in the 
previous year there was a canal treaty arranged between Mr. Hay and 
Lord Pauncefote which was so amended in the Senate that another 
treaty was negotiated and substituted for it and took final form in the 
treaty that is now under consideration. Mr. Cushman K. Davis, who 
was Chairman of the Committee on Foreign Relations in the Senate 
made a report which was very direct on this particular subject, and I 
read now from Senator Root’s argument in the Senate delivered very 
recently. 

“In view of that report’”—-the report of Cushman Davis—‘“the Sen- 
ate rejected the amendment which was offered by Senator Bard of 
California, providing for preference to the coastwise trade of the 
United States.” 

That is pretty direct authority, is it not? That motion was made 
in the Senate, on the discussion of the previous Hay-Pauncefote Treaty 
which never was finally approved by the Senate. This is the amend- 
ment which was proposed: “The United States reserves the right in 
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the regulation and management of the canal to discriminate in re- 
spect of the charges of trade in favor of the vessels of its own citizens 
engaged in the coastwise trade.” ‘That was pretty direct, was it not? 
Mr. Root adds: 

“T see the Senate rejected that amendment upon this report which 
declared the rule of universal equality without any preference or dis- 
crimination in favor of the United States as being the meaning of 
the treaty, and the necessary meaning of the treaty.” That was some- 
thing they had to act upon; and there was a great deal else besides. 

From the time that this question of a canal through the Isthmus, 
or a canal from the Atlantic to the Pacific, whether through the J sth- 
mus or by way of Nicaragua or Tehuantepec or anywhere else, was 
agitated, the universal declarations of public men, of Presidents and - 
Secretaries of State, and other public men, on both sides of the At- 
lantic, were to the effect that the canal, if it ever should be built, should 
be built for the benefit of mankind on principles of universal equality 
of the vessels of all nations, and without any discrimination in favor 
of any. 

Another thing: they had a direct ruling of our own Government 
under the treaty of 1871. That was the treaty, you remember, under 
which the Alabama Claims were finally disposed of. They inserted 
in that treaty, as one of its later clauses, a provision almost exactly 
like this, bearing on the same subject in respect to the canals, that 
constituted a part of our great waterways through the Lakes, the 
Welland Canal on the British side and the Saint Claire Canal, I think 
it was, on this side; and it was stipulated in that treaty, as I recall it 
—you gentlemen will correct me if I am wrong—that the vessels of 
both nations should have equal rights without discrimination, and 
have the right to use the canals on both sides for their traffic on terms 
of complete equality and without discrimination in favor of either. 
After a while, our government found that Canada, although charging 
twenty cents per ton, I think it was, the rate fixed by the treaty or by 
the agreement between the two governments, was remitting on its own 
traffic in Canadian vessels to Canadian ports, eighteen cents, and re- 
mntting nothing on American traffic to American ports passing through 
the same canals; the result of which was that while our traffic paid 
twenty cents the Canadian traffic paid only two cents. This being 
brought to the attention of the government of the Dominion, that ex- 
emption was abandoned; they took the American view of the subject 
and from that day to this the vessels of both nations have passed 
through these canals on terms of perfect equality. [Applause.] 
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That is sound American doctrine. It was asserted by us to be the 
only honest interpretation of that treaty, and that interpretation was 
accepted by the other side. : 

It has been said that in this connection we have nothing to do with 
the question of arbitration. I say we have everything to do in this 
connection and on this occasion with the subject of arbitration. What 
country has been the champion and leader in the cause of arbitration 
since the very foundation of our government? Why, the United States 
of course. We have insisted first, last and always, not only by the 
voice of the people as represented by the press, but by joint resolutions 
of the Senate and House of Representatives, by declaration of every 
President, from John Quincy Adams down, that arbitration is the only 
mode in which there can be a settlement of international disputes with- 
out resort to war. I do not believe that England has any disposition 
‘to resort to war. I do not believe that under any circumstances you 
could provoke either England or America to go to war with each oth- 
er. All possibility of that has been left behind us for a hundred years. 

We made a treaty in 1908 which is still existing. It was made by 
Mr. Root as Secretary of State. The treaty provided that when a 
difference arises between the two countries, which is incapable of set- 
tlement by diplomatic means, that it shall be referred by arbitration to 
the court at the Hague, always provided, that the independence or the 
honor or the vital interests of either nation be not involved. 

Nobody can pretend that the vital interests or the independence or 
the honor of the United States is involved in this question. What is 
_involved? Why, a few paltry hundred thousands of dollars a year. 
That is all. If the trade goes on increasing as the last speaker has 
said, it may amount to a few millions a year, but what is that to 
a nation that is spending over a billion dollars every year, and is 
likely, so far as I can see, to spend two or three billions unless some- 
body calls a halt. [Applause.] We are bound to submit this ques- 
tion under the treaty which was made by Mr. Root and the British 
Government in 1908. President Taft has said that the possibility of 
the question being decided against us is no reason at all why we should 
not arbitrate it. That is all the more reason why we should take the 
first opportunity to arbitrate it. [Applause.] 

To my mind there is no reason that will hold water against the 
passage of the resolution offered by this committee. There is no rea- 
son why we should not be honest and fair and courageous in our deal- 
ings with other nations. [Applause. ] 

We are now about to celebrate the one hundredth anniversary of 
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Peace, continued and unbroken peace, between the United States and 
England. How have we maintained that peace? Why, I believe by 
treating each other fairly on both sides; and there have been ques- 
tions ten times as difficult, ten times as important, as this, and we have 
never failed to settle any of them by arbitration. [Applause.] That 
is the way we have got to settle this, whether we like it or not. We 
have agreed that it shall be arbitrated. Somebody says the treaty ex- 
pires in June of this year. I do not think the people of the United 
States will tolerate any attempt to sneak out of it in that way. [Loud 
applause.] Nor do I believe that the people of the United States will 
tolerate, upon serious consideration of this matter, any attempt to 
break faith with Great Britain or with any other country. [Applause. ] 

I was asking you how we have kept faith with them so long. It is 
by dealing fairly with them. Here is a question of the interpretation 
of language used in a treaty upon which important men differ. I 
will agree to that. Mr. Douglas and I differ, and Mr. Taft and Mr. 
O’Gorman differ, from Mr. Root, but we have positively agreed by 
the treaty of 1908 that if such a question comes up and it cannot be 
settled by diplomatic means, it shall be settled by arbitration. Every- 
body seems to think that if it is referred to arbitration, no matter 
whether the arbitration is to the Hague Court or to any local Court in 
the City of New York, or to the Supreme Court of the United States 
or to the Hague Tribunal, all we have to do is to get up and read 
these two clauses, the clause from the treaty and this clause from the 
bill which we consider so obnoxious. The Tribunal would then de- 
cide against us. Which is better for us, to have an arbitration which 
will almost inevitably decide against us, or, like men, settle the matter 
ourselves. [ Applause. | 

Let us admit that we have made a mistake and go forward and re- 
verse it, and support our noble Senator, to whom we cannot by any 
possibility give too much praise for his effort to have it stricken out. 
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Appress DELIVERED AT A Mass MEETING OF THE NATIONAL SECURITY 
LEAGUE, CARNEGIE Hatt, NEw York, 
| 
Fesruary 29, 1916 


Ladies and Gentlemen: We were consulting whether we should 
wait a few minutes more for the Mayor, who has promised to be one 
of the speakers tonight, but have concluded to put me up here to talk 
until he comes. (Applause. ) 

I have had luck in that way some times. I remember at an educa- 
tional meeting in Bishop Potter’s time I was put up to talk until he 
came, and after every sentence or two I turned to the door and looked 
for the Bishop, but he didn’t come; and when they had kept me talk- 
ing until after ten o’clock, I) adjourned the meeting and the Bishop did 
not appear at all. (Laughter and applause.) 

But I consider it a very great honor to have been asked to preside, 
—at least, to call this meeting to order, and yet this everlasting round 
of meetings and speaking in which I am involved, has got to end, some 
time or other. (Laughter.) 

I am of the same age that Mr. Gladstone was when he retired to 
Hawarden and never appeared again in public; of the very same age 
that Franklin was when he made that splendid appeal for the abolition 
of slavery, and then gathered up his feet into the bed and fell into his 
last sleep. And I believe I am exactly of the same age that Voltaire 
was when he made that wonderful last appearance in Paris and aroused 
such an outburst of enthusiasm for Liberty that the echoes of it are 
heard there still and still inspire the gallant French soldiers in those 
horrible trenches. 

Well, I am now in a way helped by this age, for it has enabled me 
to persuade my friend, Mr. Robert Bacon, who has lately become the 
Chairman of our Board of Directors, and who is the greatest acquisi- 
tion that we have made since the formation of our Society, to relieve 
me from the further duties of Chairman after I have introduced him. 
(Laughter. ) 

I am delighted to say that there is to be no 10 o’clock for me. 
(Liaughter.) When His Honor has arrived, I shall introduce him— 
by and by when I get through—as the first speaker, because he is en- 
listed in this great cause of ours and is to take a train before midnight 
for St. Louis, where he is to be a part of a gathering of the Mayors 
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of sixty great cities, all assembled to see what they can do to promote 
this sacred cause of National Defense. (Applause. ) 

I emulate the example of my dear old friend, Lord Roberts, who 
was engaged, as you know, for the last ten years of his life, in begging 
the English people to get ready. And they laughed him to scorn. 
How bitterly they regret now you all know, and what they are suffer- 
ing from because they did not do as he advised them to prepare while 
there was yet time. 

There are certain things that are too clear to discuss, and one is that 
the United States is now absolutely unprepared to defend itself from 
any enemy from any quarter. The Army is not sufficient; the Navy 
is not sufficient. We have only a reserve force, a national reserve force, 
of 165 men. (Laughter.) Our 21,000 miles of seacoast are open to 
attack from any quarter. Our great seaboard cities are absolutely un- 
defended. ‘The events of the last week show that perfectly well. The 
events of this terrible war show that no fortifications erected before 
the beginning of this war, either here or in Europe, are any defense 
to any city, so that point, I think, does not need to be discussed. No- 
body now needs to be told that we are unprepared. 

There has been a great change of mind since the beginning of the 
war eighteen months ago. ‘Eighteen months ago the President and 
many distinguished men of our country said: “There is no need of 
any particular preparation; there is nothing to be afraid of. Where 
have we any enemies?” But now they have changed their minds, and 
the President himself has made a recent tour across the Continent,. 
which I believe made a very great impression upon the people, declar- 
ing that there was instant and immediate need of being ready. You 
will remember that he traveled from Boston to Topeka and Kansas 
City, urging to the full extent the plan that had been arranged and ad- 
vocated by Secretary Garrison. (Applause.) And so long as the 
President and Secretary Garrison held together, we believed exactly 
what they believed and what they advocated, but it appears now again 
that the President has changed his mind. Well, Presidents have a 
right to change their minds and the people have a right to change their 
Presidents. (Applause. ) 

Some people think there is not any danger of war, but the President, 
—who knows more than all the rest of us put together, of the hidden 
secrets of intercourse between the various countries of the world and 
between this country and all the other countries——said the other 
day: “Why, we may be involved in war at any minute,” and I am 
afraid that is true. 
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From what quarter it may come, he perhaps does know—I don’t. 
War comes like a thief in the night, like death, without notice and 
without warning. Certainly we have as much reason to apprehend 
invasion as Belgium did on the 4th of August, 1914. They thought 
they were absolutely safe and in ten days they were absolutely de- 
stroyed. No, the only thing for our people to do is to get ready. 
(Great applause. ) 

It was because of this belief that the National Security League was 
formed, for the purpose of stirring up the people, for the purpose of 
arousing attention in all parts of the Union to the possibility that we 
might be open to attack, and I think we have had wonderful success. 
I think that from Maine to Oregon and from New York to San 
Francisco, the people are fully aroused to the dangers of the situation. 

But the question is, how far have we,—how far have they,—been 
able to impress that conviction upon the minds of Congress so as to 
compel them to do something. I believe myself there is a little nest 
of Bryanites in Congress who are determined that no preparation 
shall be made if they can possibly help it by any means in their pow- 
er. But the people of the United States are not going to be ruled by 
any such little set as that. They are alive to their own interests; they 
know what immense interests they have at stake and the sacrifices 
they may be called upon to make; and I believe that from now on they 
will press harder and harder upon the Congress and upon the BIeeiy 
dent until they get what they want. 

We certainly have done what we could, and now it remains to see 
what more can be done. The National Security League did not or- 
ganize itself for a day, but for all time as long as it may be necessary 
to accomplish the great purpose which they have in view. (Great ap- 
plause.) They have not enlisted for the war; they have not enlisted 
for one Congress; they have not enlisted for one President,—but for 
as many Congresses and as many Presidents as it shall require to ac- 
complish the purpose that they have in view, and to afford them the 
defense to which they are entitled. The President has advocated ex- 
actly what we want. We want him to keep advocating it. He has 
appeared before Congress and stated it. He has gone across the Con- 
tinent and stated it in many cities—in Topeka, in Kansas City, in St. 
Louis—everywhere between here and there. 

But, as I have said, he does sometimes change his mind. I think if 
I were President I should claim the right to change my mind every 
day, if I wanted to. But he has changed his mind on this subject of 
the mode of preparation. He and Secretary Garrison appealed to the 
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people and endeavored to satisfy them, and did convince them, that 
what we needed besides an efficient army and an adequate army, and 
proper coast guard defenses, was an army of reserves, gathered, paid, 
trained and commanded by the national authority (applause), and he 
said more than once that a collection of States’ home guards, national 
guards, as I believe we call them in New York, an army of reserves 
made up of the representatives of forty-eight states and two territories, 
each commanding its own battalions, each gathering them together and 
each paying them until they were turned over to the actual service of 
the United States on the outbreak of war, was insufficient. And now, 
if I understand rightly, he has expressed the opinion that there isn’t 
any very serious difference between that and the Continental army of 
reserves which he and Secretary Garrison have been advocating. That 
is the great point of dispute between them which compelled the resigna- 
tion of that splendid cabinet officer, who knew so what the needs of the 
country were and who was not afraid to defend them. (Applause.) 

Well, as I say, we cannot question the motives of the President. We 
cannot ask him to explain the reasons for his change of mind. We 
can do, however, what he has told us that he hoped we all would do— 
exercise patience. Well, we will exercise patience, and I will tell you 
how long—until the 7th day of November next. (Applause.) And 
then, if we have not accomplished our purpose—in the first place, if 
Congress has not done anything or has not done anything proportionate 
to the demands of the situation, we will have a new Congress that will. 
(Applause.) And it may possibly be—I have the greatest respect for 
the President—but it may possibly be that if he does not satisfy the 
demands of the people in this particular on the 7th of November next, 
we will have a new President. 

I have no doubt that our Chief Magistrate feels that he has done 
all that the English language could do to defend—(applause and laugh- 
ter )—he has done all that the English language could do to defend our 
citizens upon the high seas and our national defense for the protection 
of our citizens at home. The English language is not the most effective 
weapon in the world for self-defense. (Laughter.) Words are not 
equal to deeds. If words were things, as Mirabeau declares, what 
monstrous loads march up the White House stairs. (Great laughter.) 

No, we must have a new shuffle on the 7th of November, unless the 
demands of the people are satisfied in the meantime, and you may 
take my word for it, we will have it. 

_ Now, I have accomplished all that I was told to do. (Laughter.) 
I have talked until the Mayor came, and I hope that you are all in good 
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humor to welcome him. He is a splendid asset of this City of New 
York, and is a splendid representative for us to send west for the 
purpose of advancing the cause that we are advocating here tonight, 
for the purpose of insisting with the people of the West, the people 
of those 60 cities, as we insist with the people of this city, that we 
must get ready immediately and must spare no pains until our defense 
is actually complete. 

I have now the honor of presenting to you his Honor, the Mayor. 
(Great applause.) 
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NATIONAL PREPAREDNESS FOR DEFENSE 


ApprEess DELIVERED AT A SPECIAL MEETING OF THE CHAMBER OF 
COMMERCE OF THE STATE OF NEw York, NEw York City, 
Marca 22, 1916 


Mr. President, and Fellow Members of the Chamber of Commerce: 
I must plead guilty at the outset to having been implicated in the 
formation and progress of the National Security League which has 
done so much to agitate the people of the country on this question 
of preparation for National Defense. I see that we were denounced 
in Congress yesterday as being inspired only by motives of personal 
gain. [Laughter.] I need not speak of myself, but I think I can 
safely say that nobody that has worked at all for the National Security 
League has had any but the highest and most patriotic motives. The 
truth is that there is no longer any question about the fact that our 
great country, which has taken its place as one of the great world 
powers is absolutely unprepared for its own defense from whatever 
quarter an attack may come. I see that yesterday in the House of 
Representatives at Washington we have been making tremendous prog- 
ress. We have made conquests in all parts of the land. We converted 
the President some time ago, and yesterday the Chairman of the House 
Committee on Military Affairs, who has been fighting us all the time, 
announced that he was an advocate of preparedness. So that that 
question has not to be discussed at all. Everybody agrees that we are 
absolutely unprepared. 

Your resolution starts with that premise, and everything that is now 
proposed starts with that-fundamental idea. But the folly of it and 
the ‘pity of it is, that all foreign nations understand it just as well as 
we do, and just as well as our representatives in Washington under- 
stand it. You don’t suppose, do you, that the ambassadors and min- 
isters of any of the foreign countries represented at Washington have 
failed to keep their eyes and ears open, and to report to their respective 
governments? ‘That would be absolutely out of the question. Whether 
they represent nations engaged in this war that is going on, or nations 
that are still at peace and like ourselves are neutral, they know all 
about us. They know in the first place that we have not an adequate 
army, and they are reading in the papers this very day, and cables are 
going to-day to all lands, that it is taking pretty much all of our avail- 
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able and movable army to capture and suppress a single Mexican 
bandit. [Laughter. ] 

There is no doubt about that. And more than that, they know the 
whole situation. They know how utterly unprepared we are to take 
our place on the theatre of the world among the great world powers. 
They know that we have a coast line of 21,000 miles, utterly unde- 
fended at every point. They know that our great seaboard cities, 
at this moment that I am speaking to you, are not prepared to resist 
any attack from whatever quarter it may come, if it represents a 
nation or a government armed with these terrific great guns, that have 
been so absolutely destructive during the whole period of this war. 

They know also that all our professions and pretenses of power are 
unsupported by naval and military strength adequate for that task. 
They know that our much boasted Monroe Doctrine, to which I 
believe all the people of the United States are still devotedly attached, 
as Mr. Roosevelt kept saying to the people, is not worth the paper 
on which it is written, unless it is supported by an adequate naval 
power. [Applause.] 

They know also that since we ceased to be a strictly continental 
power, since we acquired the Philippines and the Sandwich Islands 
and other outlying possessions, we are exposed at those points to attack 
from every quarter, and no preparation has yet been made for their 
defense in case of attack. 

They know also that they themselves, the twelve great and small 
nations that are at war, are armed to the teeth. Attacks may come 
at any moment. As the President said not long ago on his way from 
New York to Topeka, nobody knows how soon we may be involved in 
war, and yet so far nothing has been done to prevent this horrible condi- 
tion of weakness and unpreparedness. Congress has been in session 
now four months, and as yet has done absolutely nothing except to 
pass one or two small bills affecting the army, about which there was 
no possible room for dispute. So that it seems to me it is just the 
nick of time now for this great body that represents the power and 
the wealth and the best citizenship of the country to let its voice 
be heard. 

What did we read only to-day? That there is hesitation now in Con- 
gress about standing by what they voted the day before yesterday, 
because they are so deeply impressed with the views of the people 
coming to them from every quarter, and they don’t know now whether 
it is not better to have an army raised to the strength of 220,000 men 
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instead of 140,000, although they voted that down by emphatic ma- 
jority only day before yesterday. 

I think that if the Chamber of Commerce makes its voice heard at 
this critical moment, after taking the advice of the ablest experts in 
the country, after hearing what General Wood has to say to you to-day, 
—if it makes its voice heard, it will make a very decided impression 
upon what is going on in Congress, and it may be that a better bill 
and a stronger bill will after all be passed than that which thus far the 
will of the House of Representatives seems to have indicated. 

The truth is that the members of Congress are watching very 
carefully for what the people think, and when this body makes itself 
heard it will make a very great impression upon Congress. 

But I know that you have not come here to-day to hear me. You 
want the advice of “One Who Knows” what the country requires in 
this present emergency and are eager to hear from General Wood. 

I would like to say a word or two about the value of American 
citizenship before I sit down and give place to General Wood. It 
used to be thought the proudest boast, the richest asset and the surest 
protection of every citizen of the United States,—that he was an 
American citizen. And until lately it has been truly so. You do not 
suppose that there has ever before been such a situation as this in 
which we now find ourselves, when all the rest of the world was 
armed and we were practically unarmed? You do not suppose that 
in the administration of any of our great Presidents of the past any 
such insult, any such attacks, any such gross violations of the dignity 
and the value of American citizenship could have occurred as have 
been witnessed during the last eighteen months? Certainly it could not 
have been done during the administration of George Washington, 
he who left us an abiding lesson which is just as true to-day as the day 
that he uttered it, that “The true way to preserve the peace of a nation 
is always to be prepared for war.” 

He had at his call all the veterans of the Revolutionary army whom 
he had led to victory, and you may be sure that if there had been liners 
in those days, no such vessel with American citizens on board would 
have been torpedoed or fired at by a hostile or a friendly power. You 
do not suppose that in Lincoln’s time any such insults would have been 
given to American citizenship? Let me read you a single word,—I 
have it here,—of what he said in his second inaugural, and see whether 
anybody after hearing that, any foreign nation, whatever its feelings 
towards us, would have ventured for a moment to offer any such insult 
to our citizenship. That is what I am thinking of all the time. He 
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said in his second inaugural when the war was nearly at an end and 
yet did not appear to be so: 

“Yet if God wills that this terrible war continue until all the wealth 
piled by the bondsman’s two hundred and fifty years of unrequited 
toil shall be sunk, and until every drop of blood drawn with the lash 
shall be paid by another drawn with the sword, as was said three 
thousand years ago, so still it must be said, “Ihe judgments of the 
Lord are true and righteous altogether.’ ” 

You don’t suppose that in the administration of General Grant any 
such affront would have been offered to our citizenship as we have 
suffered over and over again during the last eighteen months? Grant, 
who said “Let us have peace,” but yet believed like Washington that 
the only true way to peace was to “Fight it out on the same line even 
if it took all summer.” 

You do not believe that in Cleveland’s administration any such 
insult would have been offered us? He who declared that as to Amer- 
ican affairs, our fiat is law. He Spoke and it was done. You don’t 
believe that in Roosevelt’s administration [applause]|—I am simply 
calling attention to the advantages which these previous Presidents 
had and which this President of ours to-day is utterly without— 
Roosevelt, who could have summoned to his aid the veterans of the 
Spanish War in which he had taken part. As long as any of those 
supports to those previous Presidents existed no foreign nation dared 
for a moment to insult our flag or our citizenship. [Applause.] 

What has happened in the last eighteen months? It is a year 
now,—almost a year,—since the Lusitania was sunk and scores of 
American citizens, absolutely helpless, absolutely innocent, were sunk 
to the bottom, torpedoed by a submarine of another nation which even 
calls itself a friendly nation. That is the grossest insult to American 
citizenship that has ever been offered and I believe that it never will 
be submitted to by the American people again. [Applause.] 

And what has happened in the last year since the Lusitania was 
sunk? Why, we have exchanged notes, very much like the notes 
exchanged by two irresponsible merchants, neither of which mean 
anything on either side and which the makers have no idea of re- 
deeming. You probably have heard of such people. They cannot 
of course belong to the Chamber of Commerce. [Laughter. ] 

I believe the guilty party has promised to pay damages—was it five 
thousand dollars a head for all who were destroyed? I think it was 
something like that, but no matter what it was. That offer in itself 
implied a gross insult to our people. It implied that they might sink 
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as many American citizens as they pleased, if only they would agree 
to pay $5,000 or $10,000 apiece for them. 

No. ‘The trouble is that the President has not had behind him any 
force adequate to deal with the situation, and at last he has found it 
out, and I hope that before another month passes, before this Congress 
adjourns, power will be placed in his hands by a strengthened army 
and a strengthened navy and a powerful reserve force, to be created 
somehow or other, that will enable him and us to resume the old 
position that we occupied before the world, that an American citizen 
on the land or the sea must be safe from attack, sheltered by his own 
government wherever he goes. [Applause.] 

There has been devolved upon me the pleasant duty of introducing 
to you General Wood—not that he needs any introduction. But he 
is the man you want at this very hour to tell you what to think and 
what the government ought to do. [Applause.] 
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DEFENSE AND NATIONAL SERVICE 


ADDRESS DELIVERED AT A SPECIAL MEETING OF THE UNION LEAGUE 
Crus oF New York, Marcu 20, 1917 * 


Mr. President and Gentlemen: You will certainly expect only a 
few words from me tonight. I never agree to speak in public that I 
am not always very sorry that I promised to do so. But I could 
not resist this appeal, for it seemed to me to be a summons to come 
to the rescue of our country in the hour of her deadliest peril. (Ap- 
plause.) If the words that I shall utter to you tonight shall be my 
last, I shall feel that [ have breathed my last in the actual service of 
my country. (Applause. ) 

You said, Mr. President, that we are here tonight for the pur- 
pose of declaring our unconditional loyalty to the Government of the 
United States. And if that\is the object of the meeting, there certainly 
is no place for it like this, and no company so well entitled to make 
the declaration as the members of this Club. 

Few of you are old enough to remember the foundation of the 
Union League Club in which we are now assembled. It was founded 
in one of the darkest hours of our history for the very purpose of 
declaring and proving our unconditional loyalty to our country and 
to Abraham Lincoln, its sorely-tried President. I can recall its earliest 
days and I know that it was established at a time not unlike this, and 
that it accomplished a mighty purpose in carrying out the wishes of 
its founders. Why, at that day New York was not an American city; 
it was a foreign city. It was a disloyal city. Disloyal sentiments and 
influence mightily prevailed. 

Then a few public-spirited and able citizens gathered together to 
see what could be done in the way of reforming the city and of coming 
in their turn to the rescue of their country. It was the gloomiest 
period of our Civil War, defeat had followed defeat, and it was only 
hope that maintained the courage of our loyal citizens and of our great 
President at Washington. 

I am often asked today what can we do, what can we mere citizens 
do when our Government is doing nothing or next to nothing, what 
can we do for our country? Let me tell you what they did. They 
did what the last sentence of the excellent report that has been read 


* Resolutions were submitted by the Special Committee on Immediate 
Defense and National Service, and the speakers, in addition to Mr. Choate, 
were Charles E. Hughes, Elibu Root, and Theodore Roosevelt. 
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by Mr. Bacon tonight suggests that we should do now: “It is arousing 
a National spirit in our citizens which shall inspire them to pledge 
themselves wholeheartedly to the task of getting ready, so that the 
Union League can render to the country service as useful and effective 
as it rendered during the Civil War.” 

By the founding of this Club and by the appeals of its members in 
public and in private, the whole sentiment of the city was changed, 
or rather the loyal sentiment overrode and suppressed the disloyal 
sentiment that had previously prevailed. (Applause.) That was not 
all they did. They raised and equipped two regiments for the service 
of their country, which immediately entered into that service. And 
when I look on these walls and see the portraits of their leaders, Captain 
Charles Marshall and Jackson S. Schultz and John Jay, I wish they 
were here tonight to inspire us, this whole city again, as they roused 
the city in those days. (Applause.) 

Now, whatever the Government does, we can at least do that. I 
understand from the resolutions that we are already engaged in a 
state of war. I don’t care whether you call it war, or, as Lord Salis- 
bury once called it, “a sort of a war,” or “a state of war,” or “armed 
neutrality,” when it takes the shape of allowing Germany to sink our 
ships and murder our citizens, it does not matter what you call it, it 
is time for the people of the United States to spring to arms and assert 
their rights. (Loud applause; cries of “Good! good!”) 

This city is not half awake to the perils that encompass it. Go up 
and down our streets and avenues, and by day and by night you will 
see its people devoted to pleasure, to their ordinary pursuits, to en- 
joyment and luxury without limit. They have got to find out what 
is the matter. They have got to learn that we are in a moment of 
deadly peril, that we are, as the President said two months ago, “On 
the brink of war.” Well, we can’t stay on the brink forever—we 
have tumbled in—that is what has happened, we have fallen in. ‘The 
Government may still be on the brink, but the rest of the people have 
tumbled into the abyss of war. (Applause.) 

Now this horrible war—lI call it so now in accordance with these 
resolutions framed by Mr. Root and Mr. Bacon, two of our learned 
Secretaries of State—I acquiesce when I[ read those resolutions when I 
find that we are declared to be actually engaged in this horrible war. 
And remember what the Union League Club did in its earliest days 
in raising those two regiments. You ought to have seen them. ‘The 
disloyal said, “They will never dare send those regiments down to 
the ferry to embark for Washington,” and these men whose portraits 
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hang on these walls, Captain Marshall, Jackson Schultz and John Jay, 
with a goodly following of the members of the Club, headed the pro- 
cession,—and the regiments—they were colored regiments, you will 
remember—marched to the ferry and started in the train for the 
defense of the national capital, without let or hindrance from any quar- 
ter, much as the disloyal would have liked to attack them. 

I was talking the other day with a very distinguished Frenchman. 
He recognized, and nobody can deny it, the lack of preparation in 
which we find ourselves—unpreparedness, to use a very long word. 
“But,” said he, “if a single brigade, a single division of American 
troops would appear on the other side of the water and take their 
stand by the side of the French Army or the British Army, it would 
infuse such new life into all the combatants on the side of the Allies, 
that victory would be assured and greatly hastened.” (Cries of Bravo! 
and applause.) That was the great leader of thought and philosophy 
for all Europe, and America, too—I refer to Professor Henri Bergson. 
Now, unprepared as we are, to send any large expeditionary force 
across the ocean in time to be of actual service in the field, the United 
States Government can, nevertheless, equip a single brigade or even a 
single division of fairly experienced soldiers under a competent com- 
mander, whose appearance in London or in Paris with the Stars and 
Stripes waving over them in close company with the Union Jack or 
with the glorious Tricolor of France, would testify to the world that 
America is heart and soul with the Allies and determined to help with 
all its might in the destruction of Prussian militarism, and in | bringing 
the war to a speedy and decisive end. 

Now I want to say a few words about this war that are not in the 
resolutions. If we are going into war, if we are in war now, I do 
not want its cause to be limited to a few submarines, and here and 
there a few ships sunk. I want it to be spread over a much broader 
and wider ground, and to go upon deeper and grander principles 
than even the defense of our own property. Of course, we insist 
that our flag shall be an all-sufficient protection to American citizens 
wherever they go. But that is not enough—nor by any means all that 
should impel us to take part in this world-wide fight. 

This war has been from the beginning a contest for freedom, for 
justice, for civilization, in which we are as much interested as the 
Allies themselves. I recognize the fact that from the beginning they 
have been fighting our battles (applause), while we have lingered on 
in this state of stupid unpreparedness, they have been actually sacri- 
ficing all their resources; sacrificing all the youth of all their countries ; 
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and vast treasures involving infinite losses; all for the principle of 
equality of right among all nations, great and small, and for the purpose 
of securing the right of each Government to maintain its own inde- 
pendence and the integrity of its own sovereignty. So I have always 
thought, from the beginning and more and more as the war has pro- 
ceeded, that if the time should ever come when by going into the war, 
with all our might and main, we could put an end to it in the right 
way in the triumph of the Allies, it was the duty of this country to 
do it. (Applause. ) 

And because I believe now that the time has come when by going 
in, even with the little preparation that we have yet made, we can 
cast the balance so decisively in favor of the Allies that very speedily 
a final victory will be assured; it is for this reason that I am in favor 
of our joining with these other nations who have so long been battling 
for the right—as the only sure mode of securing that righteous peace 
that the whole civilized world desires—and which, as I hope, will last 
for a century to come. We can certainly help them a great deal. 
They won’t expect great armies to come, for, unfortunately, we haven’t 
got them to send. But I hope that brigade, that division will go, and 
I believe it will. (Applause.) We can, however, help them in what 
they sorely need. We can help them to finance the conclusion of this 
war; and I shall be ashamed of America, I shall be ashamed cf its 
bankers and manufacturers and merchants and lawyers and farmers 
and doctors and ministers, and of all its men and women, if they don’t 
all rally to that proposition. (Applause.) We think we have done a 
great deal already. We have. We have sold them a great many goods 
at excellent prices. (Laughter.) We have loaned them a great deal 
of money at a considerable rate of interest. We have sent a vast 
amount of relief to their suffering; but I say that every American and 
all America could well afford to spend the whole income of one en- 
tire year to bring this war to the end that it ought to come to, and I 
hope we shall not shrink from doing that at least. (Applause. ) 

Now, I have talked a great deal longer than I ought to have done. 
(Cries of “No,-no.”) I know there is a great treat in store for you on 
the platform. ‘There is another on the way upstairs. So, I thank you 
very much for giving me your attention for these few minutes, and I 
hope this meeting is only the beginning of wonderful activity on the 
part of the Union League Club that will renew the spirit of the days 
of the Civil War. 
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A WAR FOR FREE GOVERNMENT 


ADDRESS DELIVERED AT THE ANNUAL LUNCHEON OF THE ASSOCIATED 
Press, NEw York City, Aprit 24, 1917 


I was afraid for a long time that we should not get into the war at 
all, for I believed from the day of the entrance of the Germans into 
Belgium and their trampling upon all human rights, their breaking of 
treaties and of pledges, that we ought to have gone in then. 

But there was something higher and grander, it seems, that we were 
waiting for, and it has come at last. I believe that the spirit of Abra- 
ham Lincoln has led us into this war. [Applause.] 

I have tried to find a key and a solution of it, and I find it all in 
that two-minute address that Lincoln delivered at Gettysburg which is 
now to be applied and is to have a world-wide application, instead of 
to our own nation, as he used them. You remember what he said: 
“The world will little note nor long remember what we say here, but 
it can never forget what we do here.” How unconscious he was of 
his own immortality! 

And then he went on to express the hope that out of the blood of 
those who had given their lives for their country this nation should 
have a new birth of freedom. And it got it. 

When slavery disappeared and the new birth of freedom came the 
United States entered upon a career of prosperity and nobility such as 
it had never dreamed of before. And then he concluded with those 
words which your President has already quoted and which every 
speaker everywhere during this war, I believe, will quote. You re- 
member them all—that “government of the people, by the people, and 
for the people shall not perish from the earth.” 

Now what do we have? If Lincoln were here to-day, his prayer 
would be verified and glorified into the prayer that all civilized nations 
shall now have a new birth of freedom, and that government of the 
people, by the people, and for the people shall not perish from any 
portion of the earth. 

Now I think it is not difficult to understand what this war is. It 
is a war for the preservation of free government throughout the civi- 
lized world. And I believe that I may include in that not only free 
governments of the allied nations and the neutral nations, but of Ger- 
many itself. 

. The truth is that this war upon which we have entered is not going 
to be any child’s play. We all know that. The only way to fight is 
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to fight, and we have not begun that yet. One thing we have already 
done, and it shows that our entrance into this war has united the 
whole American people. This great money bill that was passed, very 
largely for the benefit of our Allies, by unanimous vote, as I under- 
stand it, of both houses of Congress, shows that all the people of 
America are of one mind and are agreed that there is to be no back- 
sliding, no hiding behind any cover, but that we are prepared and de- 
termined to face the music and to make whatever sacrifices may be 
necessary to secure that lasting victory that alone can make certain 
and enduring peace. 

Then there are all those other bills which the Government has pre- 
sented, as I think so wisely, and with such forethought, that last one 
of which is under discussion to-day, and which we are assured will 
pass by the vote of both houses of Congress on Friday, for universal 
enrollment of all men capable of bearing arms. I do not call it a 
conscription bill. I think that name has been unhappily applied. The 
Government ought to know where the men are who are capable of 
bearing arms, what their ages are, and what their addresses are; and 
the President ought to know when the time comes—and we can trust 
him for that—what men are fit to go to the front. 

We are very much honored by the presence in this country of these 
two wonderful commissions from these two great countries. The 
presence of Mr. Balfour here alone is a wonderful demonstration of 
the good-will of Great Britain toward us. And then there are Viviani 
and Joffre, two-of France’s greatest men. I noticed that when the 
flashlight was cast upon the tricolor there was more enthusiasm and 
ardent applause among you than at any other demonstration that has 
been made here this afternoon. But suppose they could’ appear in 
New York and receive the greetings of the people of this great city— 
what a thunder of applause would roll across the ocean, reporting to 
their countrymen abroad how enthusiastically they were received here 
by us. 

Now, before I sit down let me say a word about our great Presi- 
dent, for he is entitled at every step to the applause and support of 
every American citizen, man, woman, and child, and I believe he has 
it. [Loud applause. ] 

Some of us in the past have criticised the President. Some of us 
long hesitated and doubted; some of us thought that watchful waiting 
would never cease. But now we see what the President was waiting 
for and how wisely he waited. He was waiting to see how fast and 


A WAR FOR FREE GOVERNMENT 1035 


how far the American people would keep pace with him and stand up 
to any action that he proposed. 

From the day the President appeared before Congress and made 
that wonderful address of his—one of the greatest State papers in the 
affairs of the United States since the formation of the Government— 
from that moment all doubt, all hesitation, all unwillingness was ban- 
ished from, the minds of all the people, and he is now our chosen 
leader for this great contest. 

By no possibility can we have any other or think of any other. And 
we must uphold him through thick and thin from now until the end 
of the war. . 
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IMPETUOUS YOUTH 


ADDRESS AT THE OFFICIAL DINNER GIVEN BY THE City or NEw 
YorK IN THE Watporr-AsToriA, May 11, 1917, To THE 
British AND FRENCH CoMMISSIONS 


Mr. Mayor and Gentlemen: When I surveyed these galleries, one 
above the other, and beheld what celestial happiness has prevailed there 
for the last hour and what earthly happiness has prevailed on the 
floor below, I made up my mind that there is nothing that women love 
better than to see the lions feed—until the time comes to hear them, 
roar. ‘ 

Now that we have fairly embarked in this war, following the lead 
of those Allies of ours, Great Britain, our beloved mother country, 
and France, our delightful, bewitching, fascinating, hypnotizing sister, 
there can be no such word as fail. We are in for victory, which must 
be won together. Why, we have only been at war for thirty days, 
and see what a change has come over the young men of America. I 
feel it myself, being young. 

I feel inspired with the soul of our dear old Admiral Farragut. 
You remember when he was making his toilsome way up the Bay of 
Mobile, lashed in the rigging of the Hartford, and the Brooklyn, that 
was before him, stopped for a moment, as if to throw the whole line 
out of order, and the Admiral shouted through his trumpet, ‘““What’s 
the trouble there?” The answer came back, “Torpedoes.” ‘The Ad- 
miral immediately replied, “Damn the torpedoes; full speed ahead,” 
and he went full speed ahead. He suffered some from the torpedoes 
but he reached the bay. 

Now we are impetuous youths, full of the spirit of early manhood. 
We want to do something at once; and yesterday, when I ventured to 
say that we should call upon our authorities at Washington to hurry 
up, Mr. Viviani, I noticed, answered me in the negative. So im- 
petuous youth must wait. We have to wait a little while for them. 
Then I could never see—it was my youthful ardor, because I looked 
upon it in the boyish spirit—I could not see why a man who had al- 
ready served his country so nobly and so widely that his fame had 
reached the uttermost corners of the earth and was identified with the 
name of America, when he proposed to offer to his country a division 
of 20,000 soldiers all prepared to cross and take their places by the 
side of their brethren in France or even Great Britain, why he should 
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not have been allowed to go. I think that if he was willing to take 
the risk of it, we might. But there again a wiser body than any of us, 
an immortal body, not possessed so much of soul as of immortality— 
there Congress stepped in and held me and Roosevelt back. So we 
are here to-night to address you; although we have got a great deal 
to learn, and happily for us England has sent her wisest and her best, 
and France has sent her noblest and her proudest, to teach us how. 

They will show us the way which we want to follow. They will 
show us what to do and what not to do, and following their lead we 
shall come to that great and last and final victory which will secure us a 
peace that will never end. 

Why has America entered this war? What had she to gain by it? 
Far removed from the scenes of carnage, her youth untouched, her 
manhood and her womanhood undisturbed, a few of her vessels sunk, 
a few lives lost—ample causes for war; but we waited, we were not 
ready. We are not very ready now, but by and by America will learn. 
America, from the Atlantic to the Pacific, from, the Lakes to the Gulf, 
America has learned what this war is about, what it is for—that it is 
for the establishment of freedom against slavery, for the vindication 
of free government against tyranny, and oppression and autocracy and 
all the other horrible names that you can apply to misgovernment. 
When it came to that there was but one question for America, and 
our President at Washington has answered it for us. Nobody can 
tell how far he saw ahead any more than we at this moment can tell 
how far we can see ahead. Congress has declared war upon the 
Imperial Government of Germany, and has: placed in our hands all the 
power, all the privileges that President Abraham Lincoln in the midst 
of our civil war ever possessed. So that is the way out of it. We are 
to go on to victory, and that victory, I believe, will be hastened, not 
only twofold, but tenfold, by the fact of our entering into the contest. 

That is what I hope we can do for these war-worn Allies of ours. 
How they have suffered! How they have toiled! What horrible 
sacrifices they have submitted to! Their own homes have been deci- 
mated, their firesides made unhappy, their youths slaughtered, and 
they are suffering extreme agony, while we have gone on indulging 
in luxuries, increasing our wealth, thinking that no harm could ever 
come to us; that no guns could ever be forged big enough to reach 
our homes. And we began to hang our heads in shame until the Pres- 
ident gave the final order that we must go and help them with all the 
might we have. For the first time, after two years and a half, I was 
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able to hold up my head as high as the weight of eighty-five years 
would allow. 

And I believe that is true of every man here. I believe it is true of 
the husbands and brothers and sons of every woman here. Now, we 
have a great opportunity. No country ever had so great an opportu- 
nity as we have. No man was ever prouder than I am, as a citizen of 
this country, that the opportunity has at last been seized upon and we 
are here side by side with Balfour and Viviani and Joffre and all those 
great and distinguished men, to whom we are seeking to do honor. 


AE 
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THE ENGLISHMAN’S DINNER 


SPEECH AT A DINNER OF THE ST. GrorGE’s Society, New York, 
May 6, 1871 


Mr. President and Gentlemen of the St. George’s Society: Before 
acknowledging your generous hospitality on the part of the New Eng- 
land Society, which was all I thought I had to do, I must first attend 
to those equivocal compliments which have been thrust upon me by St. 
Nicholas and St. Patrick. My best answer to the former is to give you 
a plain and simple statement of our quarrel and its cause. It is one 
of long standing, for it began two hundred and fifty years ago last 
summer, when a little company of my ancestors embarked from a port 
of Holland, to seek their fortunes, as they hoped, in those pleasant lands 
that lie about the mouth of the Hudson River, which came within the 
limits of the Royal Charter which King James had given them. But, 
as bad luck would have it, the progenitors of St. Nicholas were here 
before them, and, jealous of the near approach of newcomers of the 
English tongue they bribed the Dutch pilot of the Mayflower to lead 
her godly company astray, and land them on the other side of Cape 
Cod, on a more sterile and inhospitable shore. It was some centuries 
before our people found out the scurvy trick; but, -aving at last dis- 
covered it, they came here in great numbers to rescue from the de- 
scendants of the wrong-doers the island which had been their true 
heritage, but for that ancient fraud—and this it is which makes St. 
Nicholas always so sore. 

And then as to St. Patrick, I hayen’t a word to say. It is never 
safe in New York to utter a word against him. At our dinners the laws 
of hospitality forbid, at his the dread of his sensitive shillelagh re- 
strains us, and even here I feel that the egis of the British Lion is 
hardly mighty enough to shield us from his wrath. If he would some- 
times conceal the rod with which he smites us, we could bear it better; 
but he flaunts it ever in our faces. Once, for instance, he came to us 
with this sentiment, “New York, the Irishman’s Paradise’—and it was 
so true that we had to acknowledge it, and confess him to be the man 
and the Lord of the Garden. Like Adam he comes in naked, but soon 
is clothed in more than Royal Fig-leaves, and rules unquestioned over 
beast and bird and fish—over all the other living inmates of this Eden. 

And now, gentlemen, many thanks for this generous welcome. ‘To 
one who like myself has often partaken of your hospitality, this nu- 
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merous and brilliant gathering of the devotees of St. George is grati- 
fying indeed. I first had this pleasure in the same representative ca- 
pacity, ten years ago to-night, in the spring of 1861, at the beginning of 
“that little unpleasantness” which, according to the prophecies of your 
President, is about to end in the universal congratulations with which 
the people of both countries will welcome the result of the labors of 
the Joint Commission. After that for many years St. George lan- 
guished, or seemed to languish, among us, for it was only in appear- 
ance. It seemed as if it would require all the skill and science of Pro- 
fessor Hawkins, (whom I am glad to see at this table,) the reconstruc- 
tor of all the giants of the past, to restore him in all his ancient vigor 
and beauty; but, behold! of his own strength he has arisen more po- 
tent than ever. And I believe that I know the secret of St. George’s 
recovery. He owes it to that ever living source and spring of British 
power, the pride of the true Englishman, and the inspiration of his 
best triumphs, I mean his \dinner. For there is no mistake about it 
that the dinner is the true pride and boast of the British heart. St. 
George deserved and won great glory by the slaughter of the Dragon, 
but his best claim to the gratitude of his countrymen and of mankind 
is in his having founded the St. George’s Dinner. I claim no exclusive 
knowledge of English history, but I know that the annals of your race 
will show that all the greatest achievements of Englishmen have been 
accomplished after dinner. St. George himself could never have won 
that grand triumph which the genius of the French confectioner has 
perpetuated in the sugar sculpture before me—which presents him 
sweeping on his victorious charger, spear in hand, down the dragon’s 
throat—had not his jacket been well lined with the richest sirloin and 
the stoutest pudding. See how the mighty victor is whetting his tusks 
over the recollection of the roast beef and plum pudding that he has 
just devoured, while the shad-bellied and empty unicorn betrays the se- 
cret of his defeat, in his meagre fare of thistles and oatmeal. And 
so in all ages the dinner has been the indispensable preface to British 
victory. 

Now, with my ancestors of New England it has been just the other 
way. Whether it be owing to the coarse fare of the Mayflower, or the 
hungry days that followed in the wilderness, we have learned to do our 
best on an empty stomach. The American before dinner and the Eng- 
lishman after, the hungry Yankee and the gorged Briton, are the dis- 
tinctive types of our national constitutions. Why, the only way we 
ever got through our famous revolutionary war, I believe, was by starv- 
ing you out. The longer the contest waged, and the hungrier all sides 
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_ became, our fathers fared the better and yours the worse, till at last we 
got the upper hand. But England has paid us roundly for that in these 
last days, and has learned the art of fighting us with her invincible 
weapon, the dinner itself. We had a grievance against you, and sent 
one of our hungry emissaries over to demand redress, but you got his 
legs under your national mahogany, you held them there with a truly 
imperial grip, you dined him within an inch of his life, and soon he 
forgot the errand on which he went, acknowledged that our supposed 
wrongs were all imaginary, and returned to a discontented and still 
hungry people. But, not to be baffled by a single failure, you have at 
last sent over a quartette of your best men, clad in complete dinner 
panoply, to besiege the American people in its own capitol. They have 
sat peacefully down before the President and both houses of Congress 
—have exhausted the matchless arts of the dinner-table, and so have 
mastered and overcome the very Genius of our Republic, and to-day 
the despatches from Washington assure us that we have no longer any 
wrongs at your hands to be redressed. 

But now, seriously, gentlemen—for even Englishmen after dinner, I 
suppose, can be serious—I wish to contribute a word for New England 
to the many earnest wishes for the peace and unity of the two nations 
that have been uttered here to-night. One event has occurred since 
your last St. George’s Day, which seems to me most fitly to illustrate 
the concord of spirit and of feeling which pervades the people of Eng- 
land and America. I allude to the departure of that great English- 
man, who had done as much as any other of the Anglo-Saxon race to 
entertain and edify the people of this country, whose name was dear 
to every American home, without whose books we thought no house- 
hold fitly furnished, and no American youth’s education complete—I 
mean, of course, Charles Dickens. He was an embodiment of the best 
virtues of our common blood. Every page that he wrote was full of 
truth, of courage, of loyalty to his fellow men, of piety towards our 
common Maker. I know that the Reverend Messrs. Stiggins and 
Chadbands, who unhappily survived their biographer, have indulged 
in gloomy misgivings whether he was in truth one of the elect; but I 
know of many of his devoted followers on this side of the Atlantic; 
who would distrust the happiness of any realms of bliss which should 
not be large enough to admit his grand and catholic spirit, and would 
rather stake their chances of welfare in any heaven that shall be good 
enough for his exalted spirit. I give you therefore, in conclusion: 

“The name and memory of Charles Dickens; a tie which should bind 
in perpetual harmony all the scattered branches of the English-speaking 
race.” 
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SP PATRICK’ AND THE IRISH 


SPEECH AT THE ANNIVERSARY DINNER OF THE SOCIETY OF THE 
FRIENDLY SONS oF St. Patrick, DELMonico’s, NEw York, 
Marcu 17, 1873 


I am sure, Mr. President, that I should have made a capital Irish- 
man, if my nurse, who was of your country, had not changed me at 
my birth, as happened to the friend of Horace Walpole; for every 
year, as St. Patrick’s Day comes round, I feel growing within me a re- 
newed verdancy, and your cordial invitation finds me ever ready to 
come to the table of St. Patrick, to acknowledge his prowess, and to 
enjoy the overflowing hospitality of his Friendly Sons. Who knows, 
sir, but that, if I could have kissed the Blarney Stone, I might have be- 
come as smooth of speech and as glib of tongue as yourself, or as any 
of these rollicking companions of yours who surround these tables. 

Our staid old mother, Massachusetts, as you know, sir, has among 
that necklace of precious stones that binds her throat, and which her 
poet has therefore called her rock-bound coast, one dear old rock on 
which she has taught her sons to sharpen and polish their tongues, be- 
fore she sends them forth to contend with the Irishman and the Dutch- 
man, and the men of all nations who swarm beyond her borders, and I 
suppose it is because you, sir, have often come to that shrine and done 
your best to lick that sham-rock, as you sarcastically call it, that you 
have assigned to me a part of this toast, to which none but an Irish- 
man born and bred should respond. 

My children, at the breakfast table this morning, were determined to 
know who St. Patrick was, and all about him [laughter]; and as I 
had to rack my brain to answer their questions, and you no doubt will 
all be interested to hear the result of the latest researches into the history 
of that mythical hero [laughter and applause], 1 perhaps cannot do 
better than to give you the drift of the dialogue. 

Well, who was St. Patrick, anyway? Why, he was a very great 
man, to be sure, as you may know, from his having a day set apart for 
him in the calendar to be all his own; for that is a prouder tribute than 
the grandest monument or the stateliest tomb, to have one of the 
three hundred and sixty-five days made his, and his only, for all time 
to come; for, though the world has been going on for thousands and 
thousands of years, you can still count upon your fingers the great 
heroes to whom this peculiar honor has been assigned. In the first 
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place, there is Christmas, which is Christ’s own day; and then there 
is New Year’s Day, which is appropriated to old Father Time; and 
the T'wenty-Second of February, set apart to Washington, the Fa- 
ther of his Country [loud applause]; and the Twenty-Third of April, 
which belongs to St. George and Shakespeare, and commemorates the 


day when 
“The Lion and the Unicorn 
Were fighting for the Crown; 
And the Lion beat the Unicorn 
All about the town.” 


[Laughter and applause.] And then there is the Thirtieth of Novem- 
ber, which belongs to St. Andrew, and his horrid bagpipes and his 
haggis; and there is the Fourth of July, which was the birthday of 
our dear country herself [applause]; and last, but not least, St. Pat- 
rick’s Day, which comes always in the middle of March. [Laughter 
and applause.] And why do you put it in the middle of March? Why, 
because he was always in the middle of his marches, full of fight, and 
because he comes into history like a lion roaring for his prey, and goes 
out of it like a lamb, having pacified and purified all Ireland. [Ap- 
plause.] Well, when was he born? I cannot name the day or the. 
hour exactly, but, at any rate, it was immediately after the Deluge. 
And how do you know that? Why, because of his hatred of cold 
water. [Applause.] He never would touch a drop of it. [Applause.] 
Father Matthew, you know, tried to make him sign the temperance 
pledge [laughter], and when he was sick they endeavored to persuade 
him to try the cold-water treatment; but he resisted them stoutly, and 
would have none of it. He remembered the Flood, he said, when all 
the world tried that treatment, and it killed millions to every one it 
cured. [Tremendous applause.] Well, where was he born? Why, 
in France, to be sure. And how do you know that? Why, because 
when he landed in Ireland his soul was still so full of gall, that he 
had but to spit [applause] upon the head of a serpent, and however 
monstrous it might be, it straightway rolled in the dust, and shuffled 
off its mortal coil. Well, who were his relations? Why, he was first 
cousin to St. George, who slew the dragon, and they set sail from 
France together to conquer and possess the British Isles. But, when 
they reached the Channel, a storm came up that made them part com- 
pany; and while St. George put in to England, St. Patrick sailed on 
and landed in Cork, and only with his shillelagh; and straightway he 
began his victories, for he found that beautiful island overwhelmed 
with serpents and bulls and bears and Druids, and every other kind 
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of monster; but he laid about him so stoutly that he drove them all into 
the sea, and in a few days he had Ireland all his own. And yet not 
quite all to himself; for there he found a lovely virgin, overflowing 
with youth and beaming with beauty, no other than Erin herself, and 
he paid court to her and married her, and settled down to domestic life 
[laughter], and he went to work to people that beautiful island, and 
very soon he began to have children in plenty [applause], and instead 
of being born with gold spoons in their mouths (for I believe there 
are no gold mines in Ireland), every mother’s son of them came into 
the world with a shillelagh under his right arm, and a whiskey bottle 
under his left. [Applause.] And it was well they did; for the good 
old mother, for lack of better nurses, brought them up upon that bot- 
tle, and soon they became strong and lusty, and put about them each 
with his club, and plied it so vigorously, that very soon he became a 
very King of Clubs, and so it has come about that every Irishman in 
the last reduction of his pedigree comes of royal blood [applause] ; and 
at last the good old hero died and was buried, but every true-hearted 
Irishman believes with implicit faith in the second coming of St. Pat- 
rick, and that when he does come, Ireland will have her own again; 
and that there he will set up his shrine, and will recall all of his Friend- 
ly Sons from wheresoever they have wandered; that in that great day 
you will see them coming, bearing their sheaves with them, from New 
York and from California, from the banks of the Mississippi and the 
Hudson; from the Persian Gulf, from the sources of the Nile, from 
the Mountains of the Moon and the Isles of the Sea, all bringing their 
spoils with them to enrich their dear Motherland; and that then at last 
Ireland will belong once more to Irishmen, and wili be as free as the 
winds that fan her harvests, and as the waves that wash her shores. 
| Applause. | 

And now, Mr. President, if there is any one here that knows any- 
thing more about Ireland or St. Patrick than I do, I hope he will 
speak at once, or else forever after hold his peace. It has been said, 
sir, and certain people are never tired of saying, that Ireland is in all 
history a bone of contention. Well, who wonders at that, when in every 
genuine Irishman every bone in his body is a bone of contention. 
[Great laughter and applause.] Why, you know, sir, that they begin to 
wrestle at least as soon as they are born; and as soon as the gristle 
hardens into bone, each man puts about him, hitting wherever he sees 
a head, and they are forever foremost in every fray. [Applause. | 
Why, I remember an old story, hundreds of years old, that illustrates 
this. When the Duke of Berwick went over and joined the French 
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alliance, and carried with him an Irish brigade, the great King Louis 
the Fourteenth, in a moment of ill humor at hearing of some of their 
freaks in camp, exclaimed, “Why, these Irish fellows give me more 
trouble than all the rest of my army!” “Sire!” was the quick reply 
of their witty commander, “that is exactly the fault which Your Ma- 
jesty’s enemies to a man find with them.” And General Sherman will 
tell us that the same thing might be said of more than one Irish brigade 
that, under his gallant lead, followed the Stars and Stripes in our late 
civil war, and perilled all in the defence of their adopted country. [Ap- 
plause. ] 

Mr. Chairman, there is a great deal more that might be said in praise 
of Ireland, but I shall leave you to imagine it. [Applause.] When I 
survey that mighty tide of emigration that for the last twenty-five 
years has been pouring through the narrow gate at Castle Garden and 
spreading in many different streams over the whole length and breadth 
of the continent, carrying richness and verdure wherever it flows, con- 
verting many a wilderness into a blooming garden, enriching and build- 
ing up this great country, I cannot but reflect that if these same Irish- 
men, two millions strong now, of Irish birth in this country, had, by 
the providence of God, been permitted to spend their energies and 
genius at home in their dear native land, why, the sea-girt shores of 
their beloved island would have been all too narrow to hold the rich 
and splendid monuments of their labor. [Cheers and cries of 
“Bravo!”] The truth is, that the Irishmen have had their fair share in 
all the victories both of war and of peace, that have illustrated the Eng- 
lish name and race. Why, to this very day the British Lion roars with 
something of an Irish brogue [great laughter and applause], and it is 
Irish pluck that lends a stiffness to the bristle of his mane, and a 
snapper to the lash of his.furious tail. [Laughter and applause. ] 

Judge Daly and Mr. Savage have told you of how much Ireland has 
contributed to English literature and English orators; but I think that 
the world over, all who speak the English tongue for all coming time 
will have to thank the genius of Ireland, if for nothing else, for the 
fact that, with her matchless gift of language, she has taught Eng- 
lishmen to speak. If the little island that, after keeping Grattan and 
Flood and O’Connell, for herself, could lend to her sister across the 
Channel such masters of speech as Burke and Sheridan, and then could 
have enough of the raw material to send to her niece across the At- 
lantic a Henry, an Emmet, and a Brady, why, she must be the very 
nursing mother of eloquence itself. 
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Mr. President, I don’t know how to account for it, unless it is this: 
they say that Mercury was the god of eloquence, and I suppose that it 
is the mercurial blood that flows in the veins of every Irishman that 
has accomplished this. [Applause.] But, I am afraid, Mr. Chair- 
man, that if I go on, you will think, as I have suggested—l[cries of 
“Go on!”]—you will think, as I have suggested in the beginning, that 
I have mistaken my nativity, so I will make my bow to St. Patrick 
and take my seat. [Cheers, and cries of “Bravo!’’] 
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THE IRISH IN NEW YORK 


SPEECH AT THE ANNIVERSARY DINNER OF THE SOCIETY OF THE 
FRIENDLY Sons or St. Patrick, DeLmMonico’s, NEw York, 
Marcu 17, 1874 


Gentlemen of the Friendly Sons of St. Patrick: Nothing but my in- 
veterate devotion to the memory of your Friendly Saint, and my ardent 
love and allegiance to your presiding officer, has brought me here to- 
night. Such is the love I bear him, that I believe I should go wherever 
he bade me, and do whatever he commanded, unless at last he got 
abusive, as he sometimes does, and bade me, as he has so many un- 
fortunates before him, go and be hanged. [Laughter.] 

Mr. President, when I look about these tables, and see how this com- 
pany is made up, I agree with the Mayor, whom you have commissioned 
me to follow, that there are some signs that St. Patrick is beginning 
to die out; for while I see many pure and genuine gems of the Emer- 
ald Isle about me, I discover some, a disproportionate number of those 
whom I may call diluted, if not adulterated, Irishmen.  [Laughter. ] 
And I should like to know the secret of there being congregated here 
—for instance, at this single table before me, there is an array of for- 
eign element, foreign to you, men of official ‘position, such as entitles 
that one table to be recognized as one of the Treasury benches. Why 
is it that we have here, not only an ex-Assistant Secretary of the 
Treasury, but Collector after Collector, and the person of a promising 
future Collector, with many of their marked myrmidons? [Laughter.] 
There is some mystery in it that is yet to be unraveled. Can it be, sir, 
that the administration, in view of certain recent defections, sees the 
means of forming a new alliance, and is proposing to unite itself with 
the Friendly Sons of St. Patrick for some future political combina- 
tion? If they do so, sir, I fear they are reckoning without their hosts, 
and I would advise our Collectors, numerous, powerful and popular as 
they are, if they go into any such combination as that, to look out for 
their moieties. [Laughter and applause.] Because, sir, they have no 
idea of the almighty swallow of St. Patrick. [Renewed laughter. ] 
However, I suppose that upon that subject the Collector, satisfied with 
his present associations, would say, that 

“Where ignorance is bliss, 
’Tis folly to be wise.” 
[Laughter and applause. ] 

Now, Mr. President, to the special subject assigned to me, to say 

ditto to our worthy Mayor. I think that it is with a good reason that 
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the Irishmen of the city, two years ago, joined hands with other good 
citizens in electing him to occupy, for a second time, after the lapse of 
twenty-five years, the great municipal office of the city. It is true, 
that he refused to wear to-day the time-honored suit of his predecessor, 
which Mr. Murphy has suggested to me has been “hauled” off for re- 
pairs. It is true, also, that he refused to don that venerable white hat, 
appropriate to the occasion, which was anonymously sent him. But 
then the records of his administration show that he wears the green 
always in his heart. And he will be content to go down to posterity 
hand in hand with the steadfast green under any and all circumstances. 

I think, too, sir, that he has exhibited some of those great Irish 
qualities in the course of his administration, which entitle him, not only 
to the original support, but to the continued advocacy of all true sons 
of St. Patrick. I might speak with marked emphasis of that extraor- 
dinary faculty with which he has always refused to be driven where 
you want him to go, which I understand to be one of the most re- 
markable traits of the Irish character. I have often been asked for 
the secret of my influence with Mayor Havemeyer. [Laughter.] And 
as we are all friends here together, I do not object to telling you the 
secret, and that is, that when I want him to appoint a particular man 
to office, IJ am very certain not to ask him to do so; and if I have a 
very particular desire indeed to secure an appointment, I go directly 
to him and ask him not to make it; and ten to one the name goes in 
to the Board of Aldermen. [Laughter.] In fact, I serve him exactly 
as Paddy served his pig, and when I want him to go to Cork, I put my 
cord about him and pull as if to go to Dublin. 

Now, gentlemen, to come down to the city, or to come up to it, what 
is there that I can make of it? JI am ata loss to see, when addressing 
a body of men who, for so many years, have been making so much of 
it. [Laughter.] What is it? The Mayor, and several of the gentle- 
men that have spoken before me, having enlarged upon how much the 
City and State of New York owe to Irishmen, it seems to me that I 
might better deliver a discourse upon how much the Irishmen owe to 
the city of New York; and the great question, gentlemen, that we of 
other nationalities are interested in is, when are you going to pay it? 
When are you going to pay and discharge that great debt that you owe 
to the city? What is it that you have been doing here for the past 
twenty-five years? Mr. Sewell says, “Making the coming man.” ‘That 
certainly is a very worthy and commendable object. [| Laughter. ] 

But how much else have you made out of the city? Where are the 
great places of trust that you have not filled? Where are the great 


1050 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


spoils that you have not enjoyed? Where are the great combinations 
by which you have not controlled all its honors? ‘To be sure, for a 
year or two, this combination of hostile nationalities, the Dutchman, 
the Scotchman, and the Yankee, appears to have held you only for a 
little while in probation. [Applause.] It is only two years of a pro- 
bationary period that you are going through, and I am afraid that we 
must all acknowledge that very soon you are to return to that power 
which you love so well to wield. However, while we have a full-blown 
Yankee in the office of District Attorney, another in the post of Comp- 
troller, another at the head of the Tax Department, and another at the 
head of the Commission of Parks, who shall say that it will not be, aft- 
er all; for some time to come, a drawn game. But, gentlemen, the 
Mayor has exhausted the subject. I have exhausted the five minutes, 
which was all I undertook to fill, and I only want to switch off from 
the subject of the city to say a single word in advocacy of another, 
which it seems to me is equally important, and of which a word might 
be fitly spoken to you here and now. I wish I might be allowed fifteen 
or twenty minutes more to deliver a temperance discourse, and address 
you a few words in behalf of the great temperance movement that is 
now spreading over the land. I know I should receive a warm response 
in support of it from the other end of the Chamber. When the ladies. 
came in, I knew that they were coming for a good object, in which 
their sisters throughout the country are all warmly engaged; because 
I am sure, that if the Friendly Sons of St. Patrick, and their brother 
Irishmen throughout the country, are once converted to the temper- 
ance cause, the whole cause itself is won. Why, gentlemen, what can 
be done to improve the “spirits” in which Irishmen from the be- 
ginning of time indulged? I want you to take that question home with 
you to-night. I want you to form an offensive and defensive alliance 
in support of the temperance movement, and then I will give way for 
Brother Bailey, who will pledge the New England societies, and all 
the other sister associations, to join you in the good work. [Applause.] 
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HARVARD EXAMINATIONS 


SPEECH AT A Harvarp ALUMNI DINNER, CAMBRIDGE, MAss., 
June 30, 1875, 


Mr. President and Gentlemen of the Alumni: If our worthy Alma 
Mater looked forth this morning, as I have no doubt she did, upon 
our passing column, she must have congratulated herself upon the fact 
that all the boys were here,—even the old boy himself was here. I 
refer, sir, to no person; I mean nothing personal, none of those gray- 
headed men who immediately surround your table, but I speak of that 
venerable and reverend company of ancient graduates who preceded the 
class of 1835, and who, therefore, upon their own merits, are allowed 
to eat and drink freely in honor of Alma Mater. [Laughter and ap- 
plause.] To us, sir, children of a later growth, who are mindful of the 
almighty dollar, it lends a new charm to life, a new ambition, and some- 
thing purer and grander than we have had before, to which we may 
work up. For, gentlemen, before the only real prize for seniority 
among Harvard graduates was the position of the oldest-surviving , 
graduate ; and as playing for that, sir, was extremely a game of chance, 
there were very few who had the temerity to aim at it. Now, sir, to 
recollect that forty-three years of faithful service, paying always for 
our dinners as we go, will enable us to spend the evening of our days 
in free and sumptuous feeding at these tables, is indeed, an incentive 
to the highest happiness. [Laughter and applause.] I take it for 
granted, sir, that it was for age of service that that compliment was 
paid them, for, judging from symptoms I have observed to-day, if it 
was upon the idea that these gentlemen have outlived their appetites, 
that was a mistake which has told with frightful effect upon the gen- 
eral dinner. [Loud laughter.] 

Mr. President, to graduates, distant in time or place, returning upon 
these festive days, one of the most delightful things that we observe 
is the universal emulation of youth that marks the whole concern; how 
each man, each class, is struggling to be a little younger than they 
really are. How to preserve youth, the art of keeping perpetually 
young, is, indeed, a secret worth discovering. Lord Bacon, sir, under- 
stood it, as he understood almost everything that pertains to human 
nature; and he concentrated the whole thing in a little story that he 
told in one of his famous apothegms on Sir Thomas More. As I have 
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heard it told at a commencement dinner, I will tell it here. “Sir 
Thomas More,” he said, “married, and at the first had daughters only ; 
and his wife did ever pray for a boy. At last she had a boy, which, 
after it reached man’s years, proved simple. Sir Thomas said to his 
wife, “Thou prayedst so long for a boy that he will be a boy as long as 
he lives.’” [Laughter.] I could not help observing here to-day, Mr. 
President, how this struggle for youth marked the advancing column. 
How frisky the aged graduate appeared, how boyish the men of middle 
age, and how perfectly childish the last of the column. [Loud laughter 
and applause. | | 

Mr. President, we, who are getting to be among the older graduates, 
refer with longing to the past; and great and growing as is the college, 
or the university in which it is now lost, we can’t help thinking that 
our brightest days were when we were under her cool and shady trees. 
And, for one, I shall always, whatever fate may come upon the college, 
remain of the honest conviction that the Presidency of Jared Sparks was 
the best time of the college. [Laughter.] And, sir, in those days the 
government of the college was administered on very different prin- 
ciples than those which are now maintained. The standard was es- 
tablished upon the orthodox theory that the capability of every class is 
to be measured by the strength of the weakest links in the chain, and 
the curriculum was adapted to the understanding of the stupidest. ‘That 
worthy president, Mr. Chairman, whose precepts and examples have 
been so much neglected in recent days, made a practical. application, in 
his treatment of the student, of what Mr. Quincy, I believe, had once 
jocosely pronounced when he said that his maxim was: “Be to their 
faults a little blind, be to their virtues very blind, but clap the padlock 
on the mind.” [Laughter.] The key, sir, to that padlock was lost 
in Quincy’s time; Sparks never looked for it, and when I hear of the 
miseries of the undergraduates of the present day, I almost regret that 
Eliot found it and set out to insert it in the rusty wards of the lock. 
[Laughter and applause.] I don’t mean to say, sir, that we were kept 
away from the fountain of learning; far from it. We learned few 
things, and tried to learn them well; but then, too, there were hidden 
mysteries in those days as in these more recent. 

I remember Professor Pierce, whose venerable form I now rejoice 
to see in freshness among us. [Great applause.] He and his functions 
were the ne plus ultra. [Laughter.] I believe that a modern upstart 
among philosophers, Herbert Spencer, has claimed to be the first 
originator and teacher of the unknowable. Professor Pierce was ahead 
of him by many years. [Great laughter and applause.] He, sir, had 
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three different forms of a mathematical problem by which he used to 
test our progress: the first and simplest were those that only the first 
eight in the class could understand; the second were those which no- 
body but the professor himself could master, and the third were those 
which neither he nor anybody else could understand. [Laughter.] 
Now, sir, I am truly horrified in taking up one of these annual cata- 
logues, to see the tests that are applied to the modern mind. I verily 
believe that any simple-minded graduate of more than twenty years’ 
standing would find it more difficult to pass any one of the junior 
examinations that we have laid down, than really it would be for a 
camel to pass through the eye of a needle. [Laughter.] I wish, sir, 
that justice might be done to these trembling youths [laughter], and 
that for once the tables might be turned upon the board of overseers 
[loud and prolonged applause], under whose authority these excruciat- 
ing tests are applied to the infant minds. I take up the last annual 
catalogue [pulling the book from his pocket], with a view to see whether 
there were probably any of’ the venerable and honorable overseers, as 
they used to be called, who could answer the simplest of these questions, 
and I would like to have it applied here and now. [Great applause and 
laughter.] Begin, sir, with the venerable head of the university. [Roars 
of laughter.| That, sir, was the formal mode of speaking of the 
President when I was in college. I don’t know how it suits him to be 
addressed in that way by one who was a sophomore when he was a 
freshman. But, really, gentlemen, if wisdom, if the gray head of man 
and honest living are true old age, why he is already as old as Quincy 
and as venerable as Walker. [Applause. ] 

Now let us have a little examination in philosophy. Why, Mr. 
President, there was something called philosophy taught in our day 
by Professor Bowen. .That was before the true function of the brain 
as the seat of the mind had been discovered; but we were taught a 
spurious and effete kind of mental philosophy which consisted in evolv- 
ing something out of our own consciousness which was not there. [Loud 
laughter.] Let us see whether the venerable head of the university 
could answer a single one of these questions, and if he can he will rise 
to doit. [Roars of laughter. ] 

“Explain the Paralogism of Rational Psychology the Antinomies of 
Rational Cosmology (proving the thesis and antithesis of one of them, 
as an example); and the ontological, cosmological, and physico-theo- 
logical proofs of the Ideal of Pure Reason, or Idea of God, together 
with Kant’s objections to each of these three modes of proof.” 

I am sorry Mr. Charles Francis Adams, the genial President of the 
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board of overseers, has left in time to escape the examination, and in 
his absence I would like to ask Judge Hoar to tell me this: 

“Explain briefly the theory of atomistic dynamism, and how it re- 
duces matter to mere Will and Presentation. Of what only do the 
senses and the physical sciences take cognizance as constituting the 
primitive element of Matter? What must ideally or in thought precede 
every motion or physical force?” 

Judge Hoar: ‘Not prepared.” [Loud laughter and applause. ] 

Then, sir, I would like to ask Dr. Samuel Green, that youthful and 
ubiquitous member of the board, to answer a plain question in “har- 
mony” which is now required: 

“Resolve the dominant seventh chord of G into other seventh chords 
and give an example of the progression of three of the secondary chords 
of the seventh into other chords than those of the regular progression.” 

Why, sir, I might go on exhausting, not these questions, but the 
honorable board of overseers [laughter] till I could demonstrate to 
you that not one of these gentlemen is, as he is found at present sitting 
at the table, fitted to enter into, much less to escape out of, their dif- 
ficulties. [Renewed laughter.] 

Mr. President, I am very glad you wrote down the toast that I was 
to speak on. You wrote me that I was to speak for the graduates, im 
partibus infidelium, and if I rightly remember the Latin that used to 
be taught us by Dr. Peck and Professor Lane, that means “a region 
where infidelity prevails.” I would have you know, sir, that I came 
from the virtuous and orthodox city of New York. You may well 
study the example and virtues of the people, even the alumni of Har- 
vard. We are not so benighted as you, in your note, seem to suppose. 
Why, sir, we have a Harvard club organized after the fashion of this 
association of the alumni, and so far as I can see it is a perféct minia- 
ture. Meeting periodically, we resolve ourselves into a mutual ad- 
miration society, and sing the praises of our Alma Mater. We are 
visited every year by the worthy head of the university himself, who 
comes to us as certain as the twenty-second of February comes round. 
He tells us all that is being done and attempted in this our ancient 
college, and never leaves us without revealing to the sons the needy 
condition of the college. [Laughter.] And from all that I can learn 
it is not only his favorite theme, but her normal condition. [Laugh- 
ter.] We have a chance, sir, to put our names to all the subscriptions 
that are started, although we have not the right of representation on 
the board of overseers. But, sir, if the board of overseers is to be 
subjected to a test, an example of which I have suggested, it may be 
a happy escape for us. [Loud applause. ] 
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THE DAY, WE. CELEBRATE 


SPEECH AT THE SEVENTIETH ANNUAL DINNER oF THE NEW Enc- 
LAND SOCIETY IN THE City or New York, DEL- 
MONICO’S, DECEMBER 22, 1875 * 


I hardly know, Mr. President, to what I owe it that I have been 
selected to speak to this memorial toast, which was always wont to be 
assigned to some learned divine or some renowned statesman. Pos- 
sibly it is to the fact that now for twenty-one successive years I have 
faithfully partaken of the coarse fare of the Pilgrims as reproduced 
by Stetson or Delmonico at these annual dinners. (Laughter.) Cer- 
tainly a majority so fairly earned by such devout diet and digestion 
might have a worse reward. (Laughter.) Shakespeare tells us of 
those who “have been at a great feast of languages and stolen the 
scraps,’ and I can assure you that crumbs thus pilfered from your own 
tables are all you will get from me to-night. (Applause.) Seriously, 
however, these pious banquets afford no mean field for the study of 
human nature, and no man in the country, however exalted his sta- 
tion, can claim to have completely finished his education until he has 
attended at least one New England Dinner in New York. (Applause.) 
It was doubtless this sage reflection that has led hither to-night the 
august footsteps of the President of the United States. (Laughter 
and applause.) It was not enough for him to have led grand armies 
and to have achieved magnificent victories—to have first saved and 
then governed a nation of forty millions of freemen—unless he could 
once kneel at the shrine of the Pilgrims, and study his own great trade 
of war with Captain Miles Standish, and the art of free government 
with Winthrop and Bradford (applause) ; and even he, I am inclined 
to think, can learn something here, and may possibly find, by the con- 
templation of the occasion and the company, some reason for revis- 
ing, not to say correcting, his own favorite views as recently expound- 
ed. (Loud laughter and cheers.) In pressing upon the country the 
urgent necessity for a speedy return to the use of hard money, of 
which he has been the proper and consistent champion (applause), he 
has been pleased to represent inflation as the source of unmixed evil 
to the people of the United States, and that there is no health or hap- 
piness in it. But he has only to look before him to behold a striking 


* The occasion was the 255th anniversary of the landing of the pilgrims. 
Isaae H. Bailey, President of the Society, presided; at his right sat Presi- 
dent Grant, and at his left, General Sherman. 
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argument to the contrary, and to see two or three hundred repre- 
sentative men of the great commercial metropolis who have been un- 
dergoing for three mortal hours a systematic and forced process of in- 
flation, and for all that, and because of all that, are as happy and as 
healthy as the lot of humanity will admit. (Laughter.) These well- 
rounded forms, this sea of upturned faces, Mr. President, so beam- 
ing and so smiling, all belong to practical inflationists for the time be- 
ing, who would have scouted and stoutly resisted any attempt at con- 
traction while engaged at these tables. (Laughter.) So, too, he has 
lost no opportunity to declare that an irredeemable currency is incon- 
sistent with true financial credit and prosperity (applause) ; but here 
before him is a great company, mostly of merchants, filled almost to 
overflowing with the soft currency of Delmonico, which is certainly 
irredeemable; and who can doubt their credit or their prosperity? 
(Laughter. ) 

But I must not lose sight of the grand and sober theme of the hour, 
which is no less than Plymouth Rock—that historic boulder which the 
far-reaching scheme of Providence, in shaping the destiny of nations, 
transported in some remote glacial period from the frozen regions of 
the North to the harbor of Plymouth, to be the stepping-stone of the 
Pilgrims to glory. My historical studies, Mr. President, have led me 
to discover a certain likeness of character in all the rocks about which, 
for any reason, the sentiments or the feelings of mankind have clus- 
tered. They are few in number. You can easily count them on the 
fingers of one hand. Rome had her Tarpeian Rock; England, the 
matchless Gibraltar; Ireland, which must always have something, has 
her sham-rock (laughter), and we of New England the imperishable 
stone about which, in imagination, we gather to-night. (Applause. ) 
And I think the comparison is obvious between our own and each of 
theirs. All strangers who arrive at Rome are found flocking next 
morning to the summit of the Capitoline Hill, to gaze upon that rocky 
ridge, so dear to the dreams of the schoolboy, within whose recesses 
the fabled Tarpeia still sits, buried beneath the avalanches of gold 
and jewels with which the Sabines rewarded her treachery, and from 
whose top the Romans hurled to destruction the victims of their na- 
tional vengeance. Certainly our stone itself is far more precious than 
the gold and pearls of Tarpeia, and who can deny that the high-strung 
morality of New England has used it for a similar purpose? There 
is this difference, to be sure, that since Plymouth Rock came up by 
the roots and was transported into the public square of the village, 
New England hurls it bodily at those whom she condemns, and every 


THE DAY WE CELEBRATE 1057 


true New Englander has armed himself with a chip of it to fling in 
the faces of all who savor of ungodliness or otherwise arouse his 
saintly wrath; but whether dashed in pieces at the foot of the rock or 
crushed beneath it is all the same to the victim. (Laughter.) And 
then as for Gibraltar, the darling treasure of the British heart, honey- 
combed with batteries, and bristling with great guns from sea to sky, 
against which all the enemies of England in turn have butted their 
heads in vain, and ended by saluting it in honor, how true a picture of 
the history of our own more modest rock (!) against which the prej- 
udices, the jealousies, and the hatreds of every hostile interest and 
sentiment in the whole country used to batter themselves to no pur- 
pose; but at last, in the healing of hereditary strifes and sectional dis- 
cords, they have joined hands in applauding it, and now cherish it with 
pious solicitude as a national treasure. (Applause.) They once even 
threatened to shut it out in the cold, but now from all quarters they 
come flocking in on the 22d of December to warm their hearts and 
hands in the blaze of its brightening glory. (Applause.) And last 
of all, the shamrock. Shall we not—now that we are all here alone and 
no reporters are present—shall we not, whispering in each other’s ears, 
confess that even Plymouth Rock has a faint shadow of a shade of 
sham about it? (Laughter.) Now that school is out, we don’t mind 
owning that we can give our friends of St. Patrick’s a heavy discount 
at the game of brag, and beat them on their own terms. (Laughter.) 
But enough of this rocky subject. Let us get off the rocks! Hugh 
Miller’s study of the rocks is said to have made him mad. I hope that 
this little study of mine in the same direction will have had no such 
effect upon any of you. 

But I must return to the subject of the toast—The day we celebrate. 
I have sometimes wondered, Mr. President, how the sons of the Pil- 
grims, if brought back in the eighth generation, after the lapse of 250 
years, to undergo the perils and hardships of that wintry voyage in 
the Mayflower, and the deadly sufferings that followed the landing, 
would have stood it all! The present officers of the Society may serve 
as examples. Imagine, for instance, gentlemen, our worthy retiring 
President, Mr. Bailey, carried back over the gulf of time, appearing 
as one of the armed followers of Captain Standish in his monthly raid 
against the surrounding savages (laughter); or measuring out with 
Elder Brewster, with the acquired skill of a Commissioner of Charities 
(laughter), the scanty rations among the new immigrants, the ther-. 
mometer at fifteen degrees below zero, and no shelter anywhere but 
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the Mayflower and the rock. You would have to put on him a steeple- 
crowned hat, of course, to give him any thing of a churchly or religious 
look (laughter) ; but so transformed and translated, who shall say that 
he would not have made a very passable Pilgrim? And then Colonel 
Borden, our President elect. (Applause.) I owe him one, and am 
glad, before he mounts the throne, to pay it off in kind. I understand 
he said, when informed of his election as President of this Society, 
that if they expected him to make long speeches without saying any 
thing, they had got the wrong man, and that in his last three predeces- 
sors they had had enough of that. (Laughter.) But imagine our new 
President in that first winter at Plymouth, when the common larder 
of the Pilgrims was reduced so low as to afford only a handful of In- 
dian corn to each man per day; how long do you think he would have 
retained his rotund and rosy visage? Perhaps, in the contemplation 
of such an empty feast, even his tongue would have gladly “dropped 
manna,” as Milton says. (Laughter.) But of all the men of this 
generation, I am sure that our worthy and venerable Secretary, Mr. 
Hubbard, would have been most at home at Plymouth in 1620. (Loud 
laughter.) Can you not see him in your mind’s eye taking his daily 
round among the new settlers, and even extending his visits to the 
neighboring Indian tribes? (Laughter.) Why, he would have been 
just the man for the occasion, and would have sustained the arms of the 
ruling elders as stoutly as he has held up those of our succeeding Presi- 
dents, from Grinnell to Bailey. In his presence, I am sure, grim-visaged 
war would have smoothed his wrinkled front, and a new Indian policy 
would have prevailed. I can see him now visiting, catalogue in hand, 
the wigwams of the Pequots, the Narragansetts, and the Naumkeags, 
satisfying them all of the great usefulness of the New England So- 
ciety, and of the extreme importance of joining its ranks. (Laugh- 
ter.) In a few short months he would have had every mother’s son 
of them enrolled, and so, perhaps, have advanced the march of civili- 
zation a century at least. The picture gains upon me so that, whenever 
I see him coming round for the annual assessment, I almost regret that 
he had not, indeed, been present at the landing. (Continued applause.) 

I have thus spoken, Mr. President, lightly, but not irreverently, to 
this time-honored toast. Had not these more important considerations 
pressed upon my mind, I should have told in sober earnest of the 
great results that have grown from the little seed that the Pilgrims 
‘ planted; how vastly grander these results have been than even their 
pious hearts conceived; how their grateful descendants have reaped 
from their toils and sacrifices an overwhelming harvest of plenty and 
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of bliss; how the system of education and the gospel of hard work 
(applause),,of which they set the example, and which they transmitted 
to their posterity, triumphing over their own dark superstitions and 
obsolete theology, have transformed the austere and gloomy life of 
New England as it was in their day into the fair sunshine of knowl- 
edge, prosperity, and happiness which illumines it now. (Applause.) 
But time forbids, and I will only say, in conclusion, that the Pilgrim 
Fathers, in laying Plymouth Rock as the corner-stone of that great 
moral edifice which has grown up around it and upon it, like 


“The hand that rounded Peter’s dome 

And groined the aisles of Christian Rome, 

Wrought in a sad sincerity. 

Themselves from God they could not free. 

They builded better than they knew, 

The conscious stone to beauty grew.” (Loud applause.) 
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THE BENCH AND BAR 


SPEECH AT THE 111TH ANNUAL BANQUET OF THE CHAMBER OF CoM- 
MERCE OF THE STATE OF NEw York, DELMONICO’S, 
May 13, 1879 


Toast: “The Bench and Bar—Blessed are the Peacemakers.” 

Mr. President: I rise with unprecedented embarrassment in this 
presence and at this hour to respond to this sentiment, so flattering to 
the feelings of all the members of the Bench and Bar [applause], to 
say nothing of that shrinking modesty inherent in the breast of every 
lawyer and which the longer he practices seems to grow stronger and 
stronger. [Laughter.]} I have a specific trouble which overwhelms 
me at this moment, and that is that all the preparation I had made for 
this occasion is a complete miscarriage. [Laughter.] 

I received, this sentiment yesterday with an intimation that I was 
expected to respond to it. I had prepared a serious and sober essay 
on the relations of commerce to the law—the one great relation of 
client and counsel [laughter], but I have laid all that aside; I do not 
intend to have a single sober word to-night. [Laughter.] I do not 
know that I could. [Renewed laughter.] There is a reason, how- 
ever, why nothing more of a sober sort should be uttered at this ta- 
ble; there is a danger that it would increase by however small a meas- 
ure the specific gravity of the Chamber of Commerce of New York. 
Certainly nothing could be a greater calamity than that. [Laughter.] 
At an hour like this, sir, merchants like witnesses are to be weighed 
as well as counted; and when I compare your appearance at this mo- 
ment with what it was when you entered this room, when I look 
around upon these swollen girths and these expanded countenances, 
when I see that each individual of the Chamber has increased his 
avoirdupois at least ten pounds since he took his seat at this table, 
why the total weight of the aggregate body must be startling, indeed 
[laughter], and as I suppose you believe in a resurrection from this 
long session, as you undoubtedly hope to rise again from these chairs, 
to which you have been glued so long, I should be the last person to 
add a feather’s weight to what has been so heavily heaped upon you. 
[Applause. ] 

I have forgotten, Mr. President, whether it was Josh Billings or 
Henry F. Spaulding, who gave utterance to the profound sentiment 
that there is no substitute for wisdom, and that the next best thing to 
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wisdom is silence. [Laughter and applause.] And so, handing to the 
reporters the essay which I had prepared for your instruction, it would 
be my duty to sit down in peace. [Laughter.] But I cannot take my 
seat without repudiating some of the gloomy views which have fallen 
from the gentlemen who preceded me. My worthy pastor, the Rev. 
Dr. Bellows, has said, if I remember rightly his language, that there 
is a great distrust in the American heart of the permanence of our 
American institutions. [Laughter.] 

Rev. Dr. Bellows: “I did not say anything of the kind.” [Laugh- 
.ter and applause. ]- 

Mr. Choate: “Well, I leave it to your recollection, gentlemen of the 
jury, what he did say.” [Laughter.] 

I.am perfectly willing that the doctor should speak for his own in- 
stitution, but not for mine. I do not believe that a body of merchants 
of New York with their stomachs full have any growing skepticism 
or distrust of the permanence of the institution which I represent. 
[Laughter.] The poor, gentlemen, you have with you always, and so 
the lawyer will always be your sure.and steadfast companion. [Ap- 
plause. ] 

Mr. Blaine, freighted with wisdom from the floor of the Senate 
house and from long study of American institutions, has deplored the 
low condition of the carrying trade. Now, for our part, as represent- 
ing one of the institutions which does its full share of the carrying 
trade, I repudiate the idea. We undoubtedly are still prepared to 
carry all that can be heaped upon us. [Laughter.] Lord Bacon, who 
was thought the greatest lawyer of his age, has said that every man 
owes a duty to his profession; but I think that can be amended by 
saying in reference to the law, that every man in the community owes 
a duty to our profession [laughter]; and somewhere, at some time, 
somewhere between the cradle and the grave, he must acknowledge the 
liability and pay the debt. [Applause.] Why, gentlemen, you cannot 
live without the lawyers, and certainly you cannot die without them. 
{Laughter.] It was one of the brightest members of the profession, 
you remember, who had taken his passage for Europe to spend his 
summer vacation on the other side, and failed to go; and when called 
upon for an explanation, he said,—why, yes; he had taken his pas- 
sage, and had intended to go, but one of his rich clients had died, and 
he was afraid if he had gone across the Atlantic, the heirs would have 
got all of the property. [Applause and laughter. ] 

Our celebrated minister to Berlin [Andrew D. White] also has 
spoken a good many earnest words in behalf of the institutions he rep- 
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resents. I did not observe any immediate response to the calls he 
made, but I could not help thinking as he was speaking, how such an 
appeal might be made, and probably would be made with effect, in 
behalf of the institution I represent, upon many of you in the course 
of the immediate future. When I look around me on this solid body 
of merchants, all this heaped-up and idle capital, all these great rep- 
resentatives of immense railroad, steamship and other interests under 
the face of the sun, I believe that the fortunes of the Bar are yet at 
their very beginning. [Applause.] Gentlemen, the future is all before 
us. We have no sympathy with Communism, but’ like Communists . 
we have everything to gain and nothing to lose. [Laughter.] 

But my attention must be called for a moment, before I sit down, 
to the rather remarkable phraseology of the toast. I have heard law- 
yers abused on many occasions. In the midst of strife we certainly 
are most active participants. But you apply the phrase to us: “Blessed 
are the peacemakers!” Well, now, I believe that is true. I believe 
that if you will devote yourself assiduously enough, and long enough, 
to our profession, it will result in perfect peace. [Laughter.] But 
you never knew—-did you ?—a lawsuit, if it was prosecuted vigorously 
enough and lasted long enough, where at the end there was anything 
left for the parties to quarrel over. [Continued laughter.] 

Mr. President, I shall not weary your patience longer. _ This long 
program of toasts is not yet exhausted. The witching hour of mid- 
night is not far off, and yet there are many statesmen, there are many 
lawyers, there are many merchants who are yet to be heard from, and 
so it is time I should take my seat, exhorting you to do justice always 
to the profession of the law. [Loud applause. ] 
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THE PILGRIM MOTHERS 


SPEECH AT THE SEVENTY-FirtH ANNIVERSARY BANQUET OF -THE 
New ENGLAND Society IN THE City or NEw 
York, DEcEMBER 22, 1880 


Mr. Chairman and Gentlemen: 


“As unto the bow the cord is, 
So unto the man is woman: 
Though she bends him, she obeys him; 
Though she draws him, yet she follows; 
Useless each without the other.” 


I have no doubt, Mr. President, that it is in obedience to this most 
truthful sentiment of our New England poet that, to-night your com- 
mittee of arrangements have added the cord to the bow, so that, for the 
first time in the history of the Society, there might be a complete 
celebration of the landing of the Pilgrims. [Cheers.]| I am not sur- 
prised, Mr. President, that you deem this subject so delicate a one for 
your rude hands to touch, or for your inexperienced lips to salute 
[laughter]; that you have left it to one who claims to be by nature 
and experience more gifted with knowledge of the subject. [Laugh- 
ter.] And yet even I tremble at the task which you have assigned me. 
To speak for so many women at once is a rare and a difficult opportu- 
nity. It is given to most of the sons of the Pilgrims once only in a 
lifetime to speak for one woman. [Laughter.] Sometimes in rare 
cases of felicity, they are allowed to do so a second time; and if, by 
the gift of Divine Providence, it reaches to a third and a fourth, it is 
what very few of us can hope for. [Laughter and cheers.] And yet, 
sir, they will point out to you in one village of Connecticut a grave- 
yard wherein repose the bones of a true son of the Pilgrims, surround- 
ed by five wives who in succession had shared his lot, and he rests in 
the center, in serene felicity, with the epitaph upon the marble head- 
stone that entombs him inscribed, “Our Husband.” [Laughter.] Now, 
whose husband, sir, shall he be in the world to come, if it shall then 
turn out that Joseph Smith was not a true prophet? [Laughter. ] 

I really don’t know, at this late hour, Mr. Chairman, how you ex- 
pect me to treat this difficult and tender subject. I suppose, to begin 
with, I may take it up historically. There is no part of the sacred 
writings that has so impressed me as the history of the first creation 
of woman. I believe that no invasion of science has shaken the truth 
of that remarkable record—how Adam slept, and his best rib was 


1064 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


taken from his side and transformed into the first woman. ‘Thus, sir, 
she became the “side-bone” of man !—the sweetest morsel in his whole 
organism! ([J,aughter.] Why, sir, there is nothing within the pages 
of sacred writ that is dearer to me than that story. I believe in it as 
firmly, as I do in that of Daniel in the den of lions, or Jonah in the 
whale’s belly, or any other of those remarkable tales. [Laughter.] 
There is something in our very organism, sir, that confirms its truth; 
for if any one of you will lay his hand upon his heart, where the space 
between the ribs is widest, you feel there a vacuum, which nature ab- 
hors, and which nothing can ever replace until the dear creature that 
was taken from that spot is restored to it. [Cheers and laughter.] 
Now, Mr. Chairman, you, as a bachelor, may doubt the truth of that; 
but I ask you, just once, here and now, to try it. [Laughter.] Fol- 
low my example, sir, and place your hand just there, and see if you 
do not feel a sense of “gone-ness’” which nothing that you have ever 
yet experienced has been able to satisfy. [Cheers and laughter. ] 

I might next take up the subject etymologically, and try to explain 
how woman ever acquired that remarkable name. But that has been 
done before me by a poet with whose stanzas you are not familiar, but 
whom you will recognize as deeply versed in this subject, for he says: 

“When Eve brought woe to all mankind, 
Old Adam called her woe-man, 


But when she woo’d with love so kind, 
He then pronounced her woman. 


“But now, with folly and with pride, 
Their husbands’ pockets trimming, 
The ladies are so full of whims 
That people call them w(h)imen.” 


[Laughter and cheers. ] 

Mr. Chairman, I believe you said I should say something about the 
Pilgrim mothers. Well, sir, it is rather late in the evening to venture 
upon that historic subject. But, for one, I pity them. The occupants 
of the galleries will bear me witness that even these modern pilgrims 
—these Pilgrims with all the modern improvements—how hard it is to 
put up with their weaknesses, their follies, their tyrannies, their op- 
pressions, their desire of dominion and rule. [Laughter.] But when 
you go back to the stern horrors of the Pilgrim rule, when you con- 
template the rugged character of the Pilgrim fathers, why you give 
credence to what a witty woman of Boston said—she had heard 
enough of the glories and virtues and sufferings of the Pilgrim fathers ; 
for her part, she had a world of sympathy for the Pilgrim mothers, 
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because they not only endured all that the Pilgrim fathers had done, 
but they also had to endure the Pilgrim fathers to boot. [Laughter.] 
Well, sir, they were afraid of woman. They thought she was almost 
too refined a luxury for them to indulge in. Miles Standish spoke for 
them all, and I am sure that General Sherman, who so much resembles 
Miles Standish, not only in his military renown but in his rugged ex- 
terior and in his warm and tender heart, will echo his words when he 
says :— 

“TI can march up to a fortress, and summon the place to surrender, 

But march up to a woman with such a proposal, I dare not. 

I am not afraid of bullets, nor shot from the mouth of a cannon, 


But of a thundering ‘No! point-blank from the mouth of a woman, 
That I confess ’'m afraid of, nor am I ashamed to confess it.” 


Mr. President, did you ever see a more self-satisfied or contented 
set of men than these that are gathered at these tables this evening? 
I never come to the Pilgrim dinner and see these men, who have 
achieved in the various departments of life such definite and satisfac- 
tory success, but that I look back twenty or thirty or forty years, and 
see the lantern-jawed boy who started out from the banks of the Con- 
necticut, or some more remote river of New England, with five dol- 
lars in his pocket and his father’s blessing on his head and his mother’s 
Bible in his carpet-bag, to seek those fortunes which now they have 
so gloriously made. And there is one woman whom each of these, 
through all his progress and to the last expiring hour of his life, bears 
in tender remembrance. It is the mother who sent him forth with her 
blessing. A mother is a mother still—the holiest thing alive; and if I 
could dismiss you with a benediction to-night, it would be by invoking 
upon the heads of you all the blessing of the mothers that we left 
behind us. [Prolonged cheers.] 


1066 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATE 


THE HORNS OF A DILEMMA . 


SPEECH, AS PRESIDING OFFICER, AT THE Harvarp ALUMNI DINNER, 
CamBripGE, Mass., JUNE 27, 1883 


STATEMENT 


Of this speech, Mr. Choate wrote in 1911 as follows: 

“In 1883, when General Butler was Governor of Massachusetts, the cor- 
poration of the College, following its custom from time immemorial of 
recognizing the newly elected chief magistrate of the Commonwealth, had 
voted to confer on him the degree of Doctor of Laws, but this had been 
vetoed by the Board of Overseers, whose consent was necessary. ‘This led, 
to a great deal of agitation and discussion among the Alumni, and much 
excitement ensued. 

General Butler had announced his intention of attending the Commence- 
ment exercises in his official capacity, as all his predecessors since the 
foundation of the college had done, but so strong was the feeling against 
him that the elected President of the Alumni, who had long been his severe 
political critic and adversary, refused to serve, and as vice president I was 
called on to take his place. An unusual throng of the graduates attended, 
and much apprehension was expressed lest the Governor might improve the 
occasion, by way of retaliation, to say something unkind of the college, as 
he had been known to do before, and so everybody expected a disturbance, 
or at least something resembling it. But their expectations were doomed 
to a happy disappointment. In opening the proceedings, I made a con- 
ciliatory speech, appealing to that close bond of loyalty and mutual friend- 
ship which had always united the College and the Commonwealth. His Ex- 
cellency then arose and fairly turned the tables upon everybody, by making 
an equally friendly and a very dignified reply, but he confided to me after- 
wards that it was quite a different speech from that which he had expected 
to make when he entered the hall. He was certainly true to the traditions of 
his office, and his audience treated him with the utmost courtesy.” 


Brethren of the Alumni: I hardly know how to begin. My head 
swims when I look down from the giddy and somewhat dangerous 
elevation to which you have unwittingly raised me. Here have I been 
seated for the last hour between the two horns of a veritable dilemma. 
[Laughter.] On the one side the President of the University [cheers], 
on the other His Excellency the Governor of Massachusetts [applause], 
whom to-day we welcome to the hospitalities of Harvard. | Pro- 
longed applause.] As to our worthy President—you all know him— 
you know how he strikes—always from the shoulder—a true Harvard 
athlete, and how idle it is for any ordinary alumnus to contend with 
him. [Applause.] And as to his Excellency, a long professional ob- 
servation and some experience of him have taught me that he, too, 
like the President, is a safe man to let alone. E-xperto credite. Quan- 
tus m clypéum assurgat, quo turbine torqueat hastam. Well, I assure 
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you I have found it a most safe and comfortable seat. I have got 
along splendidly with both by agreeing exactly to everything that each 
of them has said. [Laughter.] For you know the horns of a dilem- 
ma, however perilous they may be to their victims, never can come in 
conflict with each other. [Laughter.] And so, directly between them, 
if you take care to hold on, as I have done, tight to each, you are sure 
to find safety and repose. [Laughter.] Medio tutissimus ibis. I ac- 
cept it as a happy omen,—prophetic, let tis hope, of that peace and 
harmony which shall govern this meeting to its close. [Applause.] 

And now, brethren, I am at a loss whether to thank you or not for 
the honor you have done me in calling me to preside on this occasion, 
for it was only when the alumni of Harvard had lost their head that 
they invited me to supply its place. [Laughter.] I sincerely regret 
the absence from this chair to-day of that distinguished gentleman 
who should have occupied it, in deference to your wishes, expressed 
by your ballots. [Applause.] His character, his eloquence, and his 
life-long loyalty to Haryard, would have graced and adorned the occa- 
sion, and we all lament his absence. But though the association of the 
Alumni is for the moment without a head, Harvard College still lives, 
and to-day is younger and fresher, more vigorous and more powerful, 
than ever before. [Applause. ] 

With the pious devotion of elder children, we have come up here 
to-day to attend upon our venerable Alma Mater in the hour of her 
annual travail [laughter], and gathered about her couch with patient 
reverence to witness the birth of the latest addition to the family, those 
two hundred and five new pledges of her never-failing and ever-renew- 
ing creative power. [Laughter.] We wish them Godspeed on that jour- 
ney of life which they have to-day so auspiciously begun. [Applause.] 
The degree conferred upon them this morning is an assurance to the 
world that they start in the race with more or less learning—some of 
them a good deal more, and some of them a good deal less. [Laugh- 
ter.] But let us hope that every man of them has got and carries 
away with him what is better than all their learning, and what it has 
been our boast to believe, that the training of Harvard has always 
tended to cultivate, an honest and manly character, a hatred of all 
shams and humbugs [prolonged applause], an earnest purpose to make 
the most of themselves, and to serve their times as men, and their 
country as good citizens and patriots. [ Applause. ] 

I think we may well congratulate each other upon the dignified and 
proud attitude which Harvard University now presents to the country 
and to the world [applause], and that she has made more real and 
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lasting progress in the last fifteen years than in any prior period of 
her history [applause]—a progress due in large measure to the hope- 
‘ful wisdom and tireless energy of President Eliot. [Enthusiastic ap- 
plause and cheers.] He found here a local college whose administra- 
tion, whose standard, whose system, had undergone no radical change 
for generations; and to-day he presents her to the world a great and 
national university, and the national features and relations of Harvard 
are now its most striking and attractive ones. No State—not even 
Massachusetts—can any longer appropriate her. [Applause.] No 
city—not even Boston—can any longer claim her for its own. [Ap- 
plause.] She belongs henceforth to the whole country, and is justly 
regarded at home and abroad as the one typical American university. 
[Applause.] Perhaps we of the alumni who live in other and distant 
parts of the country can appreciate this change better than those of 
you whose lives are spent almost within the shadow of her elms. ‘The 
tide is setting towards Harvard across the whole continent. Her ex- 
aminations, carried first to New York and then to Cincinnati, and then 
to Chicago, and at last to the Pacific coast, have raised the standard of 
education and the quality of the schools throughout the whole country 
[applause] ; and this influence is yearly increasing. And the diplomas 
of her professional schools now carry into all the States an assurance 
of new and increased fitness: for the commencement of professional 
life. [Applause.] 

The best test of your success, Mr. President, is that other colleges 
are rapidly beginning to adopt and accept your system and your re- 
forms. Even the meager little that Harvard has yet done for the edu- 
cation of women is beginning to bear fruit elsewhere. [Applause.] 
To-day, Columbia, forced by the pressure of public opinion, with 
tardy and reluctant hand is beginning to dole out to women a few stale 
and paltry crumbs that fall from the bountiful table in distant imita- 
tion of the Harvard Annex. [Applause.] Of course, Harvard will 
by and by do a great deal more for them than she has done yet [ap- 
plause], and Madam Boylston, who alone of her sex has held her soli- 
tary place on these walls for nearly a century, among these shades of 
learned men, looks down upon me with smiling approval when I say 
that somehow or other, sooner or later, Harvard will yet give the 
women a better chance for education, as Cambridge and Oxford have 
already done. [Applause.] 

No enumeration, Mr. President, of the glories of Harvard would 
be quite complete which omitted to refer to the athletic development 
of these latter days. Voltaire wrote to Helvetius: “The body of an 
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athlete and the soul of a sage are what we require to be happy.” How 
prophetic of to-day’s curriculum at Harvard! [Laughter.] To-mor- 
tow at New London will put our muscle and our mettle to the test. 
Let us pray for the pluck and the wind and the bottom of the Harvard 
crew. [Laughter and applause. ] 

I must not prolong these pleasing bits of eloquence [laughter], or 
else his Excellency will begin to suspect that we sons of Harvard think 
a little too much of ourselves. [Laughter.] Nothing could be farther 
from the truth than that. [Laughter and applause.] Yet I need not 
assure him, because he knows it already, that it is our true boast that 
an overweening modesty is the leading Harvard attribute. [Laugh- 
ter.] But let me before closing refer to one or two special incidents 
of the day. Jt is now two hundred and forty-five years since John 
Harvard died at Charlestown, bequeathing his fair name, his library 
and the half of his estate to the infant college in the wilderness, then 
just struggling into existence and matriculating its first freshman class 
of nine. He surely builded wiser that he knew; he died all uncon'scious 
of the immortality of glory that awaited him, for it was not till after 
his death that the General Court voted, in recognition of his generous 
gifts, to change the name of the little college at Newton to Harvard 
College. And now, after eight generations of graduates have been 
baptized in his name, a pious worshipper at his shrine, turning his 
face toward Mecca, has presented to the alumni a bronze statue of our 
prophetic founder, which is to be erected at the head of the delta, and 
to stand for coming ages as the guardian genius of the college. [Ap- 
plause.] Let me read the letter which precedes the gift, and I will 
say that the writer and the giver, a gentleman here present, from whom 
and of whom I hope we shall hear more by and by, is Mr. Samuel J. 
Bridge, of Boston. ‘The letter is as follows: 


“To the President and Fellows of Harvard College: 

“Gentlemen—I have the pleasure of offering you an ideal statue in 
bronze representing your founder, the Rev. John Harvard, to be de- 
signed by Daniel C. French, of Concord, and to be placed in the west 
end of the enclosure in which Memorial Hall stands. If you do me 
the honor to accept this offer, I propose to contract at once for the 
work, including an appropriate pedestal, and I am assured that the 
statue can be in place by June 1, 1884. I am, with much respect, 

“Samuel J. Bridge.” 


I am sure, gentlemen, that I can assure the generous donor, in your 
name, of the hearty thanks of all the alumni of the college, those who 
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are here to-day and those who are scattered throughout the country 
and the world. [Applause.] 

Other generous gifts commemorate this occasion,—a marble bust 
of General William F. Bartlett [prolonged applause and cheers], of the 
class of 1862,—a hero, if God ever made one [applause], a martyr 
who was fourteen years dying for his country of wounds that he bore 
for her,—is placed in this hall to-day to stay as long as marble shall 
endure in the fit company of heroes and martyrs to whom its walls 
are dedicated. [Applause.] Colonel Henry Lee, by and by, will 
formally present it to you, and also a bust of Ralph Waldo Emerson, 
sacred forever within these walls. [Applause.] Surely, if Harvard 
had never produced anything but Emerson, she would have been en- 
titled to a front rank among the great universities. [Applause. ] 

But, brethren, I know you are all impatient to hear those you have 
come to hear. [Applause.] You cannot wait any longer, I am sure, 
to hear from our excellent President his annual message of comfort 
and distress. [Laughter and applause.] He will tell you all that the 
college in the last year has done for you, and all that you in return in 
the year to come are expected to do for the college. [Laughter and 
applause.] It will also be your privilege to hear from the people of 
Massachusetts, as represented in the person of his Excellency the 
Governor [prolonged applause and cheers], who has come here to-day 
by the invitation of the President and Fellows, which he accepted in 
deference to an ancient custom not easily to be broken. [Applause 
and laughter.] You all remember, gentlemen, that intimate and honor- 
able alliance that has existed between the college and the State for 
nearly two centuries, out of tender regard for which tradition assures 
us that every Commencement, beginning with that of 1642, has been 
graced by the presence of the Governor of the Commonwealth. [Ap- 
plause.]|; And, for one I hope the day may be far, very far, distant 
when the Governor of Massachusetts shall fail to be welcomed on 
Commencement day within the walls of Harvard. [Prolonged ap- 
plause.]| In the name of Massachusetts we greet him, remembering, as 
we may fitly remember in this place sacred to heroic deeds, that it was 
he who, at the call of Andrew, led the advanced guard of Massachu- 
setts, in which certain sons of Harvard were a part, to the rescue and 
the relief of the besieged capital [applause]; that Lincoln set his seal 
upon that service by commissioning their commander as a major-gen- 
eral of the United States [applause], and that it did not need that 
diploma to prove that he bore, and they followed to the front, the 
ancient standard of Massachusetts, in the spirit of Sidney’s motto, 
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which the State has made its own, 
quietem. 

And now, gentlemen, I give you the first regular toast, “Our Be- 
loved Alma Mater,” and I propose with it the health of the head of her 
great family, President Eliot, who will now address you to your lasting 
benefit. [Loud applause. ] : 


Ense petit placidam sub libertate 
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EVACUATION DAY 


SPEECH AT THE BANQUET OF THE CHAMBER OF COMMERCE OF THE 
State or New Yorx, NovempBer 26, 1883, 1s Commemoration 
OF THE Evacuation or New York Crry By THE 
BritisH, NovemBer 25, 1783 * 


Mr. President and Gentlemen: I came here to-night with some notes 
for a speech in my pocket, but I have been sitting next to General 
Butler and in the course of the evening they have mysteriously dis- 
appeared. [Loud laughter, in which Governor Butler joined.] The 
consequence is, gentlemen, that you may expect a very good speech 
from him, but a very poor one from me. [Laughter.] 

Your Committee, Mr. President, found me amid the ruins of the 
temple of Golgos, into which the Federal Court has, for the time be- 
ing, been converted, engaged in the study of Cypriote antiquities, and 
they did me the very great honor of asking me to come here to-night 
and take part in the merchants’ celebration of the Evacuation of New 
York by the British. Well, it is hardly to be expected that a man whose 
whole soul is absorbed in the study of ancient art and in the resurrec- 
tion of gods and demi-gods that have slumbered in the dust of Cyprus 
for fifteen hundred years, until their very identity is brought in ques- 
tion, [laughter,] should have much thought or emotion left for such 
an event of yesterday as the evacuation of New York by the British, 
which occurred but a century ago. [Laughter.] And so if my thoughts 
prove to be wandering and scattered, and even little better than a 
“patchwork of unrelated parts,” [laughter, ] why, gentlemen, you will 
not lay it to any want of patriotism, but only to the pressure of cir- 
cumstances. [Laughter.] - 

When I read this toast which you have just drunk in honor of her 
gracious Majesty, the Queen of Great Britain, and heard how you 
received the letter of the British Minister that was read in response, 


* At 1p. m., the Chamber unveiled a statue of George Washington on the 
steps of the Subtreasury Building, corner of Wall and Nassau Streets. The 
banquet in the evening at Delmonico’s was attended by many notable per- 
sons, including Chester A. Arthur, President of the United States, and the 
following State Governors: Benjamin F. Butler, Massachusetts; William 'T. 
Hamilton, Maryland; Grover Cleveland, New York; Thomas M. Walker, 
Connecticut; Samuel W. Hale, New Hampshire; Eli H. Murray, Utah; 
Augustus O. Bourne, Rhode Island; and Frederick Robie, Maine. Mr, 
Choate responded to the toast, “The Day We Celebrate—The Second Birth- 
day of New York.” 
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and how heartily you joined in singing “God save the Queen,” when 
I look up and down these tables and see among you so many repre- 
sentatives of English capital and English trade, I have my doubts 
whether the evacuation of New York by the British was quite as thor- 
ough and lasting as history would fain have us believe. [Laughter.] 
If George III., who certainly did all he could to despoil us of our 
‘rights and liberties, and to bring us to ruin—if he could rise from his 
grave and see how his granddaughter is honored at your hands to- 
night, why I think he would return whence he came, thanking God 
that his efforts to enslave us, in which, for eight long years, he drained 
the resources ofthe British Empire, were not successful. [Applause.] 

The truth is, the boasted triumph of New York in getting rid of 
the British once and forever has proved, after all, to be but a dismal 
failure. We drove them out in one century only to see them return 
in the next to devour our substance and to carry off all the honors. 
[Applause.] We have just seen the noble Chief Justice of England, 
the feasted favorite of all) America, making a triumphal tour across 
the Continent, and carrying all before him at the rate of fifty miles 
an hour. [Applause.] Night after night at our very great cost we 
have been paying the richest tribute to the reigning monarch of the 
British stage, and nowhere in the world are English men and 
women of character and culture received with a more hearty welcome, 
a more earnest hospitality, than in this very City of New York. [Ap- 
plause.] The truth is, that this event that we celebrate to-day, which 
sealed the independence of America and seemed for the moment to 
give a staggering blow to the prestige and the power of England, has 
proved to be no less a blessing to her own people than to ours. [Ap- 
plause.] The latest and best of the English historians has said, that 
however important the independence of America might be in the 
history of England, it was of overwhelming importance in the history 
of the world, and that though it might have crippled for a while the 
supremacy of the English nation, it founded the supremacy of the 
English race [applause]; and after tracing the growth of America 
from three millions of people, scattered along the Atlantic coast in 
1783, .to fifty millions of people, filling the whole continent to-day, he 
declares that in wealth and material energy, as well as in numbers, it 
far surpasses the mother country from which it sprang; that it has 
become the main branch of the English people, and that the history of 
that people, henceforth, is to run along the channel, not of the Thames 
and the Mersey, but of the Hudson and the Mississippi. [Applause.] 
And in the same spirit we welcome the fact, that those social, politi- 
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cal and material barriers that separated the two nations a century ago 
have now utterly vanished; that year by year we are being drawn closer 
and closer together, and that this day may be celebrated with equal 
fitness on both sides of the Atlantic and by all who speak the English 
tongue. [Applause. | 

The Chamber of Commerce, gentlemen—our noble host of to-night 
—has its own appropriate method of celebrating great public events.. 
It cares for no grand processions; it delighteth not in long orations 
[laughter] ; but I must beg pardon both of Mr. Beecher and General 
Butler for saying that—I did not mean to tread on either of their 
corns [laughter]—this Chamber indulges in no fireworks, but being 
made up of none but solid and prosperous. men, it comes directly to 
the point and celebrates, at the same time, its own virtues and merits, 
{laughter,] and the event or the scene which it seeks to commemorate 
by a glorious and gorgeous banquet, such as it has spread before us 
to-night. Thus it reaches the sympathies of its members [laughter | 
in a way that could not otherwise be done, through the broad avenue 
of the stomach [laughter], which Emerson long ago said was, with 
all the branches of the Anglo-Saxon race, the direct and shortest cut 
to their hearts. [Laughter. ] . 

Now, this genial method of celebrating, gentlemen, is another charm- 
ing trait which we have derived, with our blood, from our remote 
English ancestors; for a celebrated Venetian traveller, visiting Eng- 
land as long ago as 1500, wrote home to a friend: “The people of 
this island are so given to hospitality that they really would rather 
spend ten ducats in entertaining a stranger handsomely than give a 
single groat to aid him in distress.” [Iaughter.] But when we remem- 
ber how promptly the hands of the New York merchants leap to their 
pockets, to relieve distress wherever it appears, it must be said that 
the race has marvelously developed, and that if these are Englishmen, 
why, they are Englishmen with all the modern improvements. [Ap- 
plause. ] 

This fine method of celebration, gentlemen, derives double strength 
from the charming power of contrast. It was a very hungry and 
thirsty day that we now commemorate. New York was pretty nearly 
starved out by those seven years of hostile occupation. It was to no 
such bill of fare as this that Washington, and Hamilton, and Clinton, 
and their compatriots, sat down, in Fraunces’ Tavern, a hundred years 
ago to-night. But this, I hope, gentlemen, that the same ardent love 
of liberty and the same undying devotion to country serves as the 
same relish to both feasts. [Loud applause. ] 
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But I must return to the particular subject of my toast. I am a 
little off the track. [Laughter.] The Chamber of Commerce, then, 
which owns everything in New York, and which always does what it 
likes in its own way, thinks what it pleases, says what it pleases, and, 
above all, eats and drinks what it pleases—the summit of ordinary hu- 
man ambition—has invited us, to-night, to celebrate the day that the 
toast very truthfully describes as the “second birthday” of this great 
City in which we live, and which this mixed company of Yankees, 
Germans, Hebrews, Scotchmen, Irishmen, Southerners and Danes, 

with here and there a scattered and lost Knickerbocker [laughter] are 
- proud to call our home. 

It has been the misfortune of all the great cities that have preceded 
us, that their origin was lost in the mists of tradition, in a time that 
runs beyond the memory of man. But, fortunately, the art of print- 
ing preceded by nearly two centuries the settlement of New Amster- 
dam, and every step of its progress is recorded in the imperishable 
letter of history, so that we can turn to the book and the page for each 
one of the red letter days in its annals. We not only know the day, 
but the hour, and the very time of the tide, when Hendrick Hudson 
anchored in the “Half Moon” inside of Sandy Hook, and hoisted the 
Dutch flag, to take the sovereignty of the soil for Holland. We pre- 
serve the parchment by which the first settlers purchased from the 
Indians the whole Island of Manhattan for the sum of $24. We can 
trace, in the veracious history of Washington Irving, the truthful de- 
tails of all the sixty years of the period of the Dutch Dominion, until 
that fatal day when Charles II., exercising that time-honored pre- 
rogative of a British monarch, to give away what did not belong to 
him, (which he had, you know, from William, the Norman, who gave 
away all England without owning one foot of it,) handed over the 
whole City and Province together, in a fit of generous liberality, to 
his brother, the Duke of York, and he straightway imposed upon the 
unwilling inhabitants a name which in time was to redeem his own 
from dishonored oblivion. We can trace, too, year by year, the annals 
of the hundred years of English dominion, during which, the people 
of this City so learned the principles of English liberty that when the 
hand of oppression was laid upon them it merely awoke them to in- 
dependence, and the best statesmen of England at once conceded that 
it was impossible to conquer America. [Applause. ] . 

This memorable day, gentlemen, closes the long series of Centen- 
nial memories, which began in April, 1875, at Lexington, and has 
marked and illuminated each historic spot, each scene of trial and of 
conflict, each field of victory that, together, make up the glory of our 
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Revolutionary struggle. We should have been base ingrates, indeed, 
if we had neglected any of those golden occasions to record our grati- 
tude and admiration for the services by which our fathers laid the 
foundations of that liberty and union which, in a single century, have 
brought us to where we now stand. But of all the historic jubilees, 
there is not one which New York can celebrate with greater spirit or 
more hearty enthusiasm than that day which saw the last remnant of 
the British and Hessian army embark at the Battery, and Washington’s 
tattered and war-worn veterans treading upon their heels, to raise upon 
Fort George, for the first time, the stars and stripes, as the emblem 
of a free Nation. [Applause.] 

The people understand this a great deal better than words can de- 
scribe it, as their swarming millions in the streets to-day have testified. 
The clouds might lower and the tempest might break upon them, but 
they defied the elements to do their worst; these could not dampen 
their ardor, nor chill the enthusiasm with which they waited to see 
and cheer the President of the United States and General Grant at 
the head of the procession; the President as worthily representing the 
majesty of that country which they love, [applause,| and General 
Grant as the living champion of the struggles that have maintained it. 
[ Applause. ] 

Although Yorktown, two years before, had ended the great battles 
of the war, although the preliminary treaty had been signed a year be- 
fore, and its final exchange in September had formally introduced the 
thirteen colonies to the world as free, sovereign and independent, yet, 
as long as New York, the great seaport of the country, remained in 
the hands of the enemy, the fruits of the treaty and of the peace were 
not realized; and their final departure, on the 25th of November, 1783, 
was a signal demonstration to the people that peace at last had really 
returned, and that the independence for which they had been struggling 
and suffering for so many years was at last actually achieved. [Ap- 
plause. | 

In April, 1775, Joseph Warren had written, “America must and 
will be free. The contest may be severe, but the end will be glorious.” 
He sealed the words with his blood, and took his place in history as the 
first great martyr of the great cause. And now the people saw that 
the contest, severer far than Warren ever dreamed of, was over, and 
that the end, all glorious as he hoped, had come. [Applause.] 

Of all the thirteen States, New York, in the struggles and sacrifices 
of the war, had suffered incomparably more than any of the rest. Its 
soil had been overrun and occupied in succession ,by both armies; its 
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rich capital had been seized, and made for six long years the base of 
British operations; the people had been driven from their homes, and 
their property despoiled and destroyed. From the beginning the 
British Ministry had made the most desperate efforts to debauch them 
from their loyalty to their brethren of the other colonies. A Royal 
Council and a Tory Legislature had refused to represent them in the 
Congress; but the outraged people took their own affairs into their 
own hands, and, thanks to a free press, that could neither be muzzled 
nor bought, and to such men as Jay and Hamilton and Clinton, names 
never to be forgotten on days like this, they linked their fortunes in- 
dissolubly to those of the other colonies. The great majority of the 
people of the colony were true to themselves and their country; an- 
other disproof of the fallacy which the great English critic is now 
preaching among us, and to which, I believe, our friend, Governor 
Butler, has: recently become a reluctant convert, that majorities are 
in the wrong. [Laughter and applause.] On every field of victory 
or defeat the sons of New York stood or fell with the rest; but their 
beautiful City, nevertheless, the pride of the whole province and coun- 
try, had been blasted by the ravages of war; fire had destroyed its 
fairest portion; its people had been driven from their homes; its 
population reduced one-half, and the remnant had been handed over 
to foreign soldiers and.'Tory refugees. And now the day of their de- 
liverance had come, and their home, in ashes and in ruins as it was, 
was about to be surrendered to its loyal and long-suffering owners. 
The scene which this day commemorates summed up, as it ended, the 
whole history of the war. You remember what Lord Chatham said; 
probably every member of the Chamber of Commerce used to speak 
it at school: “If I were an American, as I am an Englishman, while 
a single foreign soldier remained in my country, I never would lay 
down my arms.” [Applause.] 

Now, America had been true to that cheering word, and, at last, at 
last the saving hour had come. Of the departing troops, one equal 
half were foreign mercenaries; a signal proof that the war, from the 
beginning to the end, was a war of the King and the Ministry, and not 
of the people [applause], and that Chatham and Burke and Conway, 
and their great associates, the friends of America in Parliament, had a 
large backing behind them in the hearts of the English people, when 
they declared that the liberties of England, no less than those of 
America, were staked upon our success. Throughout the war, from 
the beginning to the end, the Ministry could not find Englishmen 
enough to fill up the army, but had to depend upon German mercena- 
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ries, hired at so much per head from petty princes, to do their dis- 
tasteful and hopeless work. _[Applause. ] 

Who can conceive, then, with what infinite exaltation and pride the 
returning citizens of New York, on that glorious day, saw the last of 
these foreign invaders and hirelings depart from these shores, which 
their hostile feet had so long desecrated and profaned? Who can 
imagine with what gratitude and love they turned, on the afternoon of 
the same day, to greet the battered remnant of the Continental army, 
bearing the flags that had triumphed at Lexington, at Bunker Hill, at 
Saratoga and at Yorktown—those veterans whose bronzed and scarred 
faces told the whole story of the war? And who, above all, can-re- 
alize with what boundless enthusiasm and adoration they hastened to 
welcome Washington—Washington, whose great soul had been the 
beacon light that had led all America on its way to liberty, from that 
far distant day, when he first unsheathed the sword under the old elm 
tree at Cambridge, until now, that the great goal was reached? [Ap- 
plause.] He came not in uniform; he came not at the head of the 
army, but leading the civic procession in the plain clothes of a citizen, 
in token that there was no more war, no more need of the soldier or of 
the general; and, after seeing the last foot of American soil purged 
from the presence of the invader, he was about to bid a last farewell 
to his companions in arms and to hasten to Annapolis, to lay down 
his sword and his commission at the feet of that Congress from whom, 
eight years before, he had received them. [Cheers.] And Washing- 
ton came not alone. By his side there marched another hero, whose 
name no native or adopted citizen of New York can fail to recall 
whenever her part in the Revolution is remembered—her great War 
Governor, George Clinton—[cheers]—whose grateful task it was on 
that day to represent the sovereignty of the State of New York over 
its recovered capital. Very well, then, and truthfully may we say, as 
the toast says, that this day we celebrate was the second birthday of 
the City in which we live. All its bright destiny dates from that happy 
hour of triumph, Its mighty commerce, its boundless wealth, its vast 
population, its majestic proportions, all trace their origin to the day we 
celebrate. 

It is not for me, gentleimen, to relate its subsequent progress. ‘Then 
and Now” has been reserved upon your programme for wiser and 
more eloquent lips than mine. But I may say, in conclusion, that if 
wealth and numbers are the end of civilization, New York may rest 
content; but if, as Mr. Arnold declares, and as every man in his senses 
must agree, these, great as they are, are but the means for higher ends, 
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then New York has but just begun the great work that lies ready for 
her hands to do, and has thus far only been laying the foundations of 
her future greatness. 

I donot know, Mr. President, how the Committee who had the 
Banquet in charge could have better decorated these walls for this 
occasion than by hanging upon them these striking portraits of George 
Washington and George Clinton. As now they appear before you, 
standing side by side, so on that great day they rode into the City, the 
one representing the State of New York and the other the imperial 
majesty of the United Colonies, soon destined to become the United 
States of America. [Applause.] As they look down upon this fes- 
tival in their honor, upon these citizens of the great City which has 
shared in such rich measure the fruits of their joint labors and sacri- 
fices, upon this scene so fitly graced by the presence of the President 
of the great Republic which they did so much to found, and by the 
presence of so many of the Governors of the old thirteen States which 
they welded into one—could these dignified and majestic lips but 
speak, how fervently would they thank God for permitting them to la- 
bor and to suffer for such results, and how urgently would they ex- 
hort us to hand down untarnished and unbroken to posterity the lib- 
erty and the Union which they so stoutly fought for and maintained. 
[ Applause. ] 
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LOWELL’S RETURN 


SPEECH, AS PRESIDING OFFICER, AT THE Harvarp ALUMNI DINNER, 
CampBripen, Mass., June 24, 1885, on rom Occasion or THE Rr- 
TURN OF AMBASSADOR JAMES RussELL LowELL FROM ENGLAND 


Now that you have banqueted upon these more substantial dainties, 
which the Delmonico of Harvard has provided, I invite you to partake 
of the more delicate diet of tongues and sounds—the favorite dish at 
every Harvard dinner—where, of course, every alumnus expects to 
get his desert. We have assembled for the two hundred and forty- 
ninth time to pay our vows at the shrine of our alma mater, to revel 
in the delights of mutual admiration, and to welcome to the commence- 
ment of actual life one hundred and seventy-five new brethren that our 
mother has brought forth to-day. Gentlemen, it is your great misfortune, 
and not a little to my embarrassment, that I have been called upon on 
two occasions to stand here in the place of the president of your choice, 
and to fill the shoes of a better man, and if I shuffle awkwardly about 
in them, you will remember that they are several sizes too large for 
me, and with higher heels than I am accustomed to wear. On a former 
occasion, in view of the incompatibility of sentiment among high author- 
ities, I did what I might to stem the tide of a seemingly irrepressible 
conflict, and, by your counsel and aid, with apparent success. “Grim 
visaged war” did smooth “his wrinkled front,” and peace and harmony 
prevailed where blood had threatened. 

But how, gentlemen, can I hope to fill your expectations to-day, when 
you have justly counted upon the most popular of all your divines and 
the most fervent of all your orators, who should now be leading your 
counsels here? But Phillips Brooks, having long ago mastered all 
hearts at home, has gone abroad in search of new conquests. When last 
heard from he was doing well in very kindred company; for he was 
breakfasting with Gladstone, the statesman whose defeat is as mighty 
as victory, the scholar and the orator, who would exchange for no title 
in the royal gift, the lustre of his own great name. But I have no fears 
for the success of this occasion, notwithstanding the absence that we 
deplore, when I look around these tables and see who still are here. 

In the first place, you are all here, and when the sons of Harvard 
are all together, basking in the sunshine of each other’s countenances, 
what need is there for the sun to shine? 

And then, President Eliot is here. I remember that, sixteen years 
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ago, we gave him his first welcome.to the seat which had previously 
been occupied by Quincy, Everett, Sparks, Felton and Walker, and 
to-day, in your names, I may thank him that he has more than re- 
deemed the pride and promise of his earlier days. While it cannot 
exactly be said that he found Harvard of brick and left it marble, it 
can truly be said that he found it a college and has already made it a 
university, and let us all hope that his faithful reign over us may con- 
tinue as long as he has the strength and the courage to carry on the 
good work that he has in hand. 

And then, the Governor of the Commonwealth is here, always a most 
honored guest among the alumni of Harvard. Governor Winthrop 
attended our first commencement, and I believe that all the Governors 
in unbroken succession have followed his example. 

To-day, too, we are honored with the presence of the Vice President 
of the United States, and now that Harvard has assumed national pro- 
portions, what can be more fitting than that we should welcome to our 
board one of the chief representatives of the national government? He 
comes to us fresh from Yale, and if we may believe the morning papers 
—a very large if, I admit—if we may believe those veracious journals, 
the eminent Vice President yesterday at New Haven gave utterance 
to two brief and pithy sentiments, one of which we shall accept with 
absolute, unqualified applause, and the other of which we must receive, 
if at all, with a modification. “Yale,” said he, in short and sententious 
words, which are the essence of great men, and which we are all so 
fond of hearing and reporting, “Yale,” said he, “is everywhere.” Gen- 
tlemen, I would say with this modification, “Yes, Yale is everywhere, 
but she always finds Harvard there before her.’ Gentlemen, the rude- 
ness of your manner broke off my sentence—‘“She always finds Harvard 
there before her, or close alongside or very closely in her rear; and 
let us hope that her boys at New London to-morrow will demonstrate 
the truth of that.”” The other sentiment that he uttered, and that which 
needs no qualification, is that public office is a public trust. Gentlemen, 
in saying that, he stole Harvard thunder. That has been her doctrine 
since the days of John Adams; and I am sure that you must be per- 
fectly delighted to hear from this eminent man that old doctrine of 
ours reinforced. 

But, gentlemen, better than all the rest, once more at home in his 
old place among us again is James Russell Lowell. Eight years ago he 
left us for the public service. Men who did not know him wondered 
how poetry and diplomacy would work together, poetry, the science of 
all truth, and diplomacy, that is sometimes thought to be not quite so 
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true. Well, if you will allow me, I will explain his triumphs abroad by 
a wise saying of Goethe’s, the fitness of which, I think, you will recog- 
nize. “Poetry,” said he, “belongs not to the noble nor to the people, 
neither to the king nor to the peasant; it is the offspring of a true man.” 
It is not because of the laurels that were heaped upon him abroad, not 
because he commanded new honor for the American scholar and the 
American people, and not because his name will henceforth be a new 
bond of union between the two countries; but we learned to love him 
before he went away, because we knew. that from the beginning he had 
been the fearless champion of truth and of freedom, and during every 
year of his absence, we have loved him the more. So, in your names, 
I bid him a cordial welcome home again. 

You will also be pleased to hear that Dr. Holmes has been inspired 
by this interesting feature of the occasion to mount his Pegasus once 
more and ride out to Cambridge upon his back ; and soon you will hear 
him strike his lyre again in praise of his younger brother. But these 
are not all the treasures that are in store for you. Dr. James Freeman 
Clarke, after twenty-five years of continuous service on the Board of 
Overseers, from which he now retires by the edict of the Constitution, 
will tell you frankly what he thinks about you and about them. And 
then, to the Class of 1835, on the fiftieth year of its graduation, the 
crowning honors of this day belong, and I am pleased to say that their 
chosen spokesman, although pretending to be for the moment an in- 
valid—he wrote to me that he was no better than he should be—he is 
here to speak for them. For us who have been coming up to Cam- 
bridge for the last thirty years, [ would like to know what Harvard 
commencement without Judge Hoar would be. Who can forget the 
quips and cranks and wanton wiles with which he has beguiled many 
an hour that promised to be dull; and how he has, I will not say sobered, 
but dimmed some of our lighter moments by words of wisdom and 
power. So, in your name I say: “Long life and a green old age to 
Judge Hoar, and all the members of the class of 1835.” 

Then, gentlemen, all these new doctors of law—why, Harvard, re- 
turning to an ancient custom, has been selecting them from her own 
sons, and to-day it may truly be said that the University has been grow- 
ing rich and strong by degrees. You will be glad to hear all of them 
speak for themselves. Of one of them, Dr. Carter, I will say from 
intimate knowledge, that he leads us gallantly at the Bar of New York, 
and all his associates rejoice in his leadership. He has recently rendered 
a signal service to the jurisprudence of that great State by contributing 
more than any other man to the defeat of a code which threatened to 
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involve all the settled law of that community in confusion and contempt. 

And now, as I have told you who are to speak to you, I should sit 
down. I believe, however, it is usual for the presiding officer to recall 
any startling events in the history of the college. Gentlemen, there 
have been none. ‘The petition of the undergraduates for what they call 
a fuller civil and religious liberty, in being relieved from compulsory 
attendance on morning prayers, was denied. The answer of the over- 
‘seers was well conceived—that, in obedience to the settled rules and 
regulations of the college, of which that was one, they would find an 
all-sufficient liberty. That idea was not original with them; they bor- 
rowed it from Mr. Lowell, when he said and sung in his sonnet upon 
the reformers— 


“Who yet have not the one great lesson leatned 


That grows in leaves, 
Tides in the mighty seas, 
And in the stars eternally hath burned, 
That only full obedience is free.’”’ 
| 


The only other ‘incident in the history of the year is the successful 
effort that has been made in searching out the history of John Har- 
vard, and about that the president of the college will tell you in good 
time, who he was, whence he came, and where he got the fortune and 
the library which he contributed along with his melodious name to the 
college. He gave half of all he had, gentlemen, and out of that modest 
fountain what vast results have flowed. May no red-handed vandal of 
an undergraduate ever desecrate his statue that stands at the head of 
the Delta. 

And now, brethren, would you have your statue crowned? Would 
you, too, become immortal? Would you identify your names with the 
glory of the college? The way is open and easy. Follow exactly the 
example of the founder. Give one equal half of all you are worth to 
the college, and if you wish to enjoy your own immortality, do it to- 
morrow while you are yet alive. If you shrink from that, die at once 
and give it to them now. Other people possibly will rise up and call you 
blessed, whatever your own may do; so you will relieve the president of 
more than half the labors of his office. 

I did want to say a word about another matter—the elective system— 
but President Eliot tells me I had better not. He says that the Board 
of Overseers of the college are incubating on that question, and that 
there is no telling what they may hatch out. Now, don’t let us disturb 
them, gentlemen, at any rate, while they are on the nest. We might 
crack the shell, and then the whole work would have to be done over 
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again. But, as you now seem to be in good mood, let me say one single 
word about this elective system. I don’t care how they settle it. I hope 
they will give us the means of sustaining and fortifying their decision 
when they make it. We alumni at a distance from the college are 
often stung to indignation by the attacks that are made upon us by the 
representatives of other colleges. One would think, by the way they 
talk down there at Princeton that Harvard was going to the everlasting 
bow-wows; that the fountains of learning were being undermined and 
broken up; that, as Mr. Lowell again said: 


“The Anglo-Saxondom’s idee’s breakin’ ’em to pieces, 
And thet idee’s thet every mon doos jest wut he damn pleases.” 


I suppose the truth about the elective system is that the world moves 
on and colleges move with it. In Cotton Mather’s time, when he said 
that the sole object of the foundation of a college was to furnish a 
good supply of godly ministers for the churches, it was well enough 
to feed them on Latin and Greek only. Now that young men when 
they go out into the world have everything to do about taking part in 
all the activities of life, for one, I say let them have the chance to learn 
here anything that they can possibly wish to. And I hope that our 
president will persevere in one direction at least, until he can say truly 
that whatever is worth learning can be taught well at Harvard. This 
is well expressed again in an idea of Mr. Lowell’s, who always has 
ideas enough, if divided, to go around even among us: 

“New occasions teach new duties; 
Time makes ancient good uncouth; 


They must upward still, and onward, 
Who would keep abreast of truth.” 


I hope you will be very patient with all the other speakers. I advise 
them, as the hour is late and the afternoon is short and there are a 
great many of them in number, each to put a good deal of shortening 
in his cake, which I have omitted. That is a rule that never is applied 
to the presiding officer, and I am afraid it never will be. 
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JOHN JAY 


SPEECH, AS PRESIDING OFFICER, AT THE DINNER GIVEN BY MEMBERS 
or THE Union LeacuE Cius, New York, ON THE OCCASION OF 
THE SEVENTIETH BirtHpay or Hon. Joun Jay, June 24, 1887 


Gentlemen: Overlooking many a better man, my associates on the 
Committee have compelled me, in obedience to the kind suggestion of 
Mr. Jay,.to occupy the Chair this evening. These walls have looked 
down on many a festive banquet, but I believe never upon such a genu- 
ine love-feast as this. [Applause.] We have assembled to-night to 
celebrate the seventieth birthday of an honest man, [Applause.] It 
was Washington, I believe, who, after achieving higher honors and 
more enduring titles than ever fell to the lot of any American, expressed 
the hope that he might always have the firmness and the virtue to de- 
serve what he considered the highest distinction to which human nature 
could attain,—the character of an honest man. [Applause.] 

Iam no master of the language of flattery, and I do not propose to use 
it on this occasion; but as I have had the honor to propose this tribute 
of friendship, I may perhaps be permitted, on your behalf, to say to 
our distinguished guest, that he owes it, not so much to the fact that 
he has attained the limit of threescore years and ten, honorable as that 
distinction is. Other men have done that without receiving such a re- 
ward as this. He owes it not altogether to the exalted position that 
he has always occupied, or to the excellent public service that he has 
been able to render; but he owes it first and foremost, to the love we 
all bear him. [Great applause.] It is a tribute to that warm heart 
and that cheerful temper which has always commanded the admiration 
and affection of his associates, no matter how spirited the controversies, 
in which he was never slow to take an active part. [Applause.] There 
is hardly a gentleman within the sound of my voice, I suppose, who 
cannot recall and acknowledge with pleasant memory many a kind word 
and act, many a courteous attention that he has received from the 
hands of Mr. Jay. For myself I may say that when I came to this 
city, an absolutely homeless stranger, thirty-two years ago, he welcomed 
me, for no reason that I could discover, but the warmth of his own 
heart, to his own hospitable home, the Jay mansion at Bedford, rich 
with the traditions of his historic race; and at his fireside, and by his 
table, I enjoyed many of the happiest hours of my youth. And I have 
no doubt that many a gentleman here can recall many a similar act of 
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kindness and courtesy received at his hands. And so with gratitude 
and affection we congratulate him upon his honorable life. We express 
our hearty sympathy with him in the almost royal jubilee of his golden 
wedding; and we extend to him here to-night, the right hand of fel- 
lowship. [Great applause.] As the Chairman on such an occasion as 
this is nothing if not personal, I may be permitted further to refer to 
that spotless purity of life; which is the richest possession that any man 
can attain, in the light of which all the glitter of wealth and all the 
glories of office fade wretchedly away. When I read in my boyhood 
that matchless tribute that Daniel Webster paid to the Chief Justice, 
when he said that “the spotless ermine of the judicial robe touched 
nothing less spotless than itself when it fell upon the shoulders of 
John Jay’—J[great applause]—when I read that, I supposed that it 
was a personal tribute to a personal and individual trait in that great 
historic American; but when I came to know these Jays of later time, 
I discovered that.it was only the regular family trait exhibited in the 
. noble person of the sire, and which, according to the true law of heredi- 
ty, has been transmitted with the Jay homestead in the regular line of 
family descent. [Laughter and applause.] Why, some of us have 
known five of these generations: some by repute and tradition, and 
some by personal contact and acquaintance; and never once have we 
known that shining talent to fail. How strong and how true then must 
the strain have been in this our honored guest, in his heart and his loins 
to enable him to transmit it to his descendants as pure as he received it 
from his sire. [Applause. ] 

While the time for this occasion has been happily chosen (for when 
a man reaches seventy: all his faults as well as all his virtues have cer- 
tainly been found out), this place where we are gathered is also the 
only place where it could have been properly celebrated. [Applause. ] 
As one of the founders of this historic Club; as its President for a 
longer period of years than any other incumbent of the office; as the 
unswerving champion of its principles, and the promoter of its dignity 
and its usefulness, his life for the last twenty-five years has been 
among its happiest traditions. And when you look upon the eventful 
period of his administration, comparing it with all that went before 
and after, I think we may fairly say, at least those of us who have 
enjoyed the same distinction after him, that however faithfully we 
have tried to follow in his footsteps, the administration of each one of 
his successors has only tended by the contrast to make his shine all the 
brighter and the stronger. [Applause.] 

You will hardly expect me to review all the public services which 
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our distinguished guest has been able to render; but I think in all 
modesty it may be said that he always, whatever might be the conse- 
quences, has been true to his own convictions, and has always lived up 
to his light. [Applause.] His service has been an unselfish service, and 
he has never sought office or honor as a reward for what he has been 
able to do. [Applause.] When I first made his acquaintance he was 
of the age of thirty-eight, active at the Bar, and the well-known and 
much-abused counsel of the Underground Railroad. [Laughter.] Now, 
railroad lawyers, as you know, have always been subjects, more or less, 
of suspicion and abuse. [Laughter.] But I believe that no one of 
them in all history ever suffered the obloquy which fell upon Mr. Jay 
for his self-sacrificing devotion to that mysterious client of his. [Laugh- 
ter.] His fees, too, I fear, in that splendid service, were quite inade- 
quate when compared with the compensation whith other railroads pay. 
[Laughter.] Our friend, Mr. Depew, will correct me if I am wrong. 
[Laughter.] But I think they were miserably small in comparison with 
what other railroads have sometimes in later times been compelled to 
pay. [Laughter. ] But the verdict of history has transmuted all that 
abuse and ignominy into lasting honor and glory. [Applause.] To 
have stood forward as the champion of the downtrodden fugitive slave; 
to have borne with silent submission the contempt of a depraved public 
opinion, the abuse of a corrupted press, and even the cruelties of the 
law itself; yes, to have courted even social ostracism among his own 
friends rather than to abate one jot of the service that his conscience 
told him that he owed to the poor negro, this itself is eulogy to-day. 
[Great applause. | 

Then came the war; and in this presence I need not say how well he 
acted his part; how he wielded the united influence of this Club always 
to maintain that principle of unconditional loyalty on which it was 
founded, which was its motto and its watchword. Standing thus in 
the midst of an almost hostile city, we may modestly say that it did 
render some service to the Government in the days of peril; and I know 
of no one man who is entitled to so large a share of that common glory 
as he who sits by my side. [Applause.] It is true, gentlemen, that 
some of Mr. Jay’s highest titles to honor and distinction have come out 
of attempts that have been made to brand him for doing his duty in 
the face of an unjust public opinion; and even in the Church, of which 
he has ever been a loyal son, when he vindicated the rights of the color- 
ed churches to a representation and a vote, according to their strength 
and their numbers, even there he lost caste. I will not detain you by 
dwelling on what may seem to be mere flattery to him. It is merely 
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telling the truth in regard to his exertions. Why, look at it in these 
later days, when Mr. Jay has enjoyed the extreme felicity of being 
able, without severing any of the precious associations of his previous 
life, to join hands with honest men of all parties and all factions in 
fighting that subtle and insidious foe that has been sapping at the root 
of our free institutions; I mean to say corruption and incompetence in 
office. [Applause.] And to-day, as the President of the Civil-Service 
Reform Association of the State of New York, he is daily demonstrat- 
ing that in spite of all that is said to the contrary, it is still even pos- 
sible to be a steadfast Republican and an honest reformer at the same 
time. [Laughter and applause.] He has demonstrated, too, that the 
private station is the post of honor, and that a patriotic citizen seeking 
nothing for himself can render real service every year and every month 
to his country. And*if I were called on to point out to my sons the 
type of citizen best worthy of imitation on their part, I should pass 
over all the great generals, all the great magistrates, all the great public 
officials, whose places are so largely filled by accident, and point them 
to the private citizen who was ever ready to render service in any good 
cause; to promote any needed reform; and who, seeking and taking 
nothing for himself, yielded every thing to the public good. [Great 
applause. } 

And so, gentlemen, in your names I congratulate our distinguished 
guest, that his seventy years find him still having a sound mind and a 
warm heart and a cheerful temper, in a sound body; and find him, too, 


“Possessed of all that should accompany old age, 
As honor, love, obedience, troops of friends.’ 


And so, in your name I welcome him, and I ask you all to fill your 
glasses and to drink a bumper to his health. [Three cheers for John 
Jay.] Now, gentlemen, I have the extreme felicity of presenting to 
you our guest of the evening, Mr. John Jay. [Great applause. ] 
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HOME RULE 


SPEECH DELIVERED AT THE ONE HuNpDRED AND NINTH ANNIVERSARY 
DINNER OF THE SOCIETY OF THE FRIENDLY SoNs oF ST. PATRICK, 
Detmonico’s, New York, Marcu 17, 1893 * 


The toast of “Ireland” was allotted to Joseph H. Choate, who, look- 
ing over the long range of thirty-five years since he first dined with the 
society, recalled the names of many distinguished Irishmen, now dead, 
with whom he had been associated on those occasions. He paid an 
eloquent tribute to the noblest characteristics of the Irish race, and the 
deeds they had wrought for civilization, both in European countries 
and in America. ‘Then, suddenly departing from seriousness, Mr. 
Choate plunged into wit and satire: 

“Home Rule! I understand Mr. Depew is already illuminating an- 
other gathering now on that subject, and will come in later. I shall 
leave that to Depew and Gladstone, who understand the question so 
much better than I. I prefer to speak upon a kindred subject more 
familiar to me; that is, how Irishmen rule away from home. [Laugh- 
ter. | 

“This is the day we celebrate. ‘This is the day all Americans cele- 
brate. This is the day that makes the streets all over municipalities 
impassable. This morning I put on my tall hat and my shamrock scarf 
and set out with the idea of joining in the celebration. The first man 
I met was Recorder Smyth. I met him at a barber shop. He was 
preparing for the day that smooth, that smiling, that implacable, that 
terrible face of his. [Great shouts of laughter.] I will not call upon 
him to stand up and be identified, because I conscientiously believe that 
it would be an invasion of his constitutional rights,’ continued Mr. 
Choate, and it was twenty seconds before he could get a further hear- 
ing, so joyously was this allusion to the Gardner trial and the Goff 
Contempt Proceedings received. 

“But, gentlemen, you missed one feature for your procession. How 
your parade would have been glorified (here Mr. Choate waved his 
hand towards the representatives of the New England, the St. Andrew, 
the Holland, the Southern and the St. George Societies present) if you 
had led captive and bound at your chariot wheels the representatives of 


* A composite report from the New York Sun and New York Tribune, 
with comments by the reporters. 
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these downtrodden nationalities. How my brother of the New England 
Society would have looked marching there with the badge of his society 
upon his breast. And my brother of the Holland Society, Mr. De 
Peyster, the representative of the last remaining relic of the Dutch who 
once thought New York belonged to them. And this representative of 
the Southern Society, of the Southerners who have come here to see 
what they could find, and have captured and captivated New York. 

“All these might well have been at your chariot wheels. For what 
offices, great or small, have the Irishmen not taken? What have they 
not done to adorn and illustrate American politics? Where is the 
Department of Public Works? (Laughter.) What flesh pots in every 
part of the land have they not exhausted? What spoils, rich or poor, 
have they not carried off? From Mayor Gilroy—I am glad to. hear 
your applause. JI am the only man here to-night, I doubt not, who 
didn’t vote for him. I voted for the other man. I’ve forgotten who 
he was. But it is no matter who he was. No man could stand against 
Thomas F. Gilroy and his 75,000. majority. 

“But, gentlemen, now that you have done so much for America, now 
that you have made it all your own, what do you propose to do for 
Ireland? How long do you propose to let her be the political football 
of England? Poor, down-trodden, oppressed Ireland! Hereditary 
bondsmen, know you not who would be free themselves must strike 
the blow?” 

At this there was laughter and several cries of “We can’t,” and 
“There isn’t any way to do it.” Mr. Choate went on: 

“You have learned how to govern by making all the soil of all other | 
countries your own. Have you not learned how to govern at home; 
how to make Ireland a land of home rule?” 

There was a confused murmur in the room, some laughter, some 
excited gesticulation, a few angry looks, several cries of “That’s too 
strong, Choate is carrying his sarcasm too far.” Mr. Choate went on 
with a sarcastic smile of good humor on his face: 

“There is a cure for Ireland’s woes and feebleness to-day. It is a 
strong measure that I advocate. But I am here to-night to plead for 
Ireland with the retaining fee in my possession, and I propose to plead. 
I propose that you should all, with your wives and your children, and 
your children’s children, with the spoils you have taken from America 
in your hands, set your faces homeward, land there, and strike the 
blow.” 

At this there was some laughter, the representatives of the other 
societies doing most of it, there were many angry looks, several cries 
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of “No! No!” and two or three hisses, half suppressed. Mr. Choate, 
still smiling and sarcastic, went on: 

“Gentlemen, the Grand Old Man needs you. He is clamoring for 
you. And the Grand Old Party, to which I belong, has been so severely 
disciplined that it can get along without you. Think what it would 
mean for both countries if all the Irishmen of America, from the At- 
lantic to the Pacific, should shoulder their muskets and march to the 
relief of their native land! ‘Then, indeed, would Ireland be for Irish- 
men and America for Americans!” 

There was some applause, but scarcely any laughter. The banqueters 
were receiving Mr. Choate’s good-humored sarcasms silently and were 
waiting anxiously to see just how far he would go. Mr. Choate 
went on: 

“As you landed the Grand Old Man would come down to receive 
you with pzans of assured victory. As you departed the Republicans 
would go down to see you off and to bid you a joyful farewell. Think 
of the song you would raise: ‘We are coming, Father Gladstone, fif- 
teen millions strong!’ How the British lion would hide his diminished 
head! For such an array would not only rule Ireland, but all other 
sections of the British empire. What could stand before you? 

“Tt would be a terrible blow to us. It would take us a great while 
to recover. Feebly, imperfectly, we should look about us and learn 
for the first time in seventy-five years how to govern New York with- 
out you. But there would be a bond of brotherhood between the two 
nations. Up from the whole soil of Ireland, up from the whole soil 
of America, would arise one pean—‘Erin go bragh!’ ” 
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HASTY PUDDING: CLUB 


SPEECH, AS PRESIDING OFFICER, AT THE CENTENNIAL BANQUET OF 
THE Harvarp Hasty Puppine Crius, NovemBer 24, 1895 


Brethren: We have come together to celebrate the foundation of 
the Hasty Pudding Club, a signal event in the history of Harvard, for 
it has certainly done a vast deal to mitigate the austerities of college 
life, and to alleviate its “most distressing occurrences’”—perhaps as 
much as all its other institutions combined. 

We call it our centennial, but the mists of tradition have thrown a 
halo of. uncertainty about the origin of the club which probably can 
never be quite cleared up. If we can recall the words of Theodore 
Lyman’s Pudding Song (and you will permit me to adopt it as part of 
my address to-night), its first conception was in the good Old Colony 
days soon after the landing of the Pilgrims on Plymouth Rock, and 
Miles Standish himself took part in its foundation in company with a 
famous Indian warrior. Some words in the song are a little archaic, 
but you will like it none the less for that. 

This song had a great currency in the club in the old days, although 
it seems since to have fallen into “innocuous desuetude,” but I am sure 
that it will set the keynote for this august occasion, if we all join in 
singing it under the lead of Lyman’s classmate, Reed, who knows its 
history well. i 


“Long since, when our forefathers landed 
On barren rock bleak and forlorn 
They left their little boat stranded, 
To search through the wild woods for corn. 
Soon some hillocks of earth met their gaze, 
Like altars. of mystical spell; 
But within finding Indian maize, 
Amazement on all of them fell. 


“Quoth Standish: ‘Right hard have we toiled, 
A dinner we'll have before long; 
A pudding shall quickly be boiled 
By help of the Lord and the corn.’ 
At that moment the warwhoop resounded 
O’er mountain and valley and glen, 
And a Choctaw chief savagely bounded 
To slaughter those corn-stealing men. 


“ ‘Ha! vile Pagan!’ the Captain quoth he, 
“Tis true that we’ve taken a horn, 
But though corned we all of us be, 
We ne’er will acknowledge the corn.’ 
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Then, a wooden spoon held in his hand, 
He seized his red foe by the nose, 
And with pudding his belly he crammed 
In spite of his struggles and throes. 


“The victor triumphantly grasped 
The hair of his foe closely shorn, 

While the savage he struggled and gasped, 
O’erpowered by heat and by corn. 

‘Be converted! the good Standish said, 
‘Or surely by fire you’ll die, 

Though on boiled thus far you have fed, 
We quickly will give you a fry.’ 


“Then straight was the savage baptized 
In pudding all smoking and warm, 
While the Parson he him catechized 
Concerning the cooking of corn. 
Then the Puritans chanted a psalm 
With a chorus of, ‘Hey—rub-a-dub,’ 
And amid gentle music’s soft charm 
They founded the great Pudding Club.” % 


} 
} 


And now that in this delightful harmony we have all mellowed to- 
gether, from Dr. Wyman of the class of 1833, whom we joyfully greet 
here to-night as the patriarch of us all, to the latest neophyte of 1897, 
we can take our stand on the solid groundwork of history and locate the 
actual organization of the club in 1795 by Horace Binney, of Philadel- 
phia, and Judge White, of Salem, who shared with him the first honors 
of the class of 1797, and Dr. John Collins Warren of the same class, 
all three of whom afterwards became very eminent citizens of the 
United States. These men certainly in their youth thus rendered a 
great service to the college for their own day, and for all coming time, 
by the promotion of sociability and by advancing good fellowship 
among the members of the club. From that day to this the club has 
been true to its original motto of “Concordia discors’ and has well 
maintained the standard of innocent and reasonable recreation amid 
the serious duties of life. The only wonder is that the students of a 
college in which the curriculum included Horace had not learned long 
before how “dulce est desipere in loco.” ‘That is.exactly what we have 
been doing in the last hundred years, and we mean to go on doing it 
forever. 

Now, brethren, a word of explanation. When I came here this eve- 
ning I found that no arrangement had been made as to who should sit 
at the central table, and I took the liberty of inviting these venerable 
men who sit around me, following the old rule of the college that the 
members should enter the banquet hall and take rank according to the 
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years of their respective classes, much as Lowell laid down in his es- 
say, that those should have the best chance to eat the dinner who had 
the poorest teeth to eat it with, and the poorest ears to hear the speeches. 

My first duty is to tell you how deeply sensible I am of the honor 
that you have conferred upon me in asking me to preside over your 
deliberations this evening. It is an honor that can come only once in 
a hundred years. It came in a most opportune time for me,’as testify- 
ing to the respect that the rising generation entertain for those of us 
who are passing beyond them in the march of years, for I had just 
read in a New York newspaper that some of the younger legal lights 
had spoken of Mr. Carter and Mr. Choate as “moss-grown old fogies” 
who must soon yield their places to the younger members of the Bar. 

It is not the first time that I have had a difficult honor thrust upon 
me by the Pudding. In 1851 I was classed among its lyric poets, and 
then, like Horace, I struck the stars with my head sublime. But the 
stars were not damaged. I had a big head for a few days or more, but 
nothing came of it. That was my first and last poetic utterance. 

Doubtless the grim discipline of the Puritans held on too long at 
Harvard. But even in the grimmest of Puritan days we might have 
borrowed the chaste language of Milton, who invented the most ex- 
cellent motto for the cardinal principle of the club: 


“Mirth, admit me of thy crew, 
To live with her and live with thee, 
In unreproved pleasures free.” 


Or what will you say to the words of our own American bard, Joel 
Barlow, who, as tradition tells us, first suggested the rich inspiration 
of Hasty Pudding: 


“T sing the joys I know, the charms I feel, 

My morning incense and my evening meal; 

The sweets of hasty pudding. 

Come, dear bowl, glide o’er my palate, and inspire my soul.” 


Never was there an association of men who had so good a right to 
celebrate their centennial as this club. A century looks down into the 
pot and finds it bubbling and singing and gurgling with the same jovial 
note that it had when Horace Binney ladled it out to feed the men 
of 1795. 

It was not their hungry palates, but their hungry souls that were 
aspiring for food. How busy our College had been in the process of 
gestation before the time we celebrate to-night in breeding heroes for 
the State in the coming days that were to try men’s souls! You all 
remember how Harvard suffered, when those deadly days of peril 
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came. There were men present at the foundation of the Club whose 
fathers had seen the college buildings converted into barracks for the 
colonial soldiers. ‘There were buxom matrons, who, as maidens, had 
seen the handsome Virginia General flourish his sword under the 
shadow of the old elm as he took command of the New England troops, 
or, as Lowell put it, always putting the right word in the right place, 
“he had come to wield our homespun Saxon chivalry.” 

But better days had come. ‘Those days of want and famine and 
pestilence had passed away. Those trying days of hardship after the 
war, almost as perilous as the war itself, had been struggled through. 
Washington was president, and Jay’s treaty, which caused so much 
strife and commotion, had just been ratified by the Senate. It was a 
time of far brighter days; it was the dawn of a new era for America, 
the time of a new departure. 

I am always accused, at Harvard dinners in New York, of speaking 
by the catalogue. Well, let the names upon the Pudding catalogue of 
this century tell their own story; let us see if, by the mingling of play 
with work, anybody has suffered. Let us see whether, by making out 
of duty itself the merriest play, we have failed in any instance. What 
say you to this? Did Channing and Buckminster and James Walker 
and Phillips Brooks, lead their followers into the verdant pastures with 
less of divinity itself, because they had disported themselves in former 
years in the club? 

Did our historians, Bancroft and Prescott and the recently lamented 
Parkman contribute any less delightful lessons to their countrymen, 
because they had gathered around the crackling fire of.the Pudding? 
Did our orators, such men as Wendell Phillips, Charles Sumner and 
Robert C. Winthrop, speak with less inspiration because, in their boy- 
hood days, they had indulged in the ribald laugh and tried their first 
eloquence before their brethren of the Pudding? Were the lips of 
our two great poets, Holmes and Lowell, touched with less divine a 
fire because they had lisped their first numbers to their brethren of the 
club, in whose records they stand imperishably recorded? 

Now I am not inclined to claim for the Hasty Pudding Club all the 
success that has come to Harvard College. But when I see its history 
outlined as we have to-night, when we see the cream of the college in 
successive generations enrolled in its ranks, and participating in all 
great deeds, all great services, all great triumphs for the public good, 
it behooves us to keep this club pure and sweet and good as it always 
has been, and one of the great influences for education and truth and 
good morals at Harvard for all time. 
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THE BAR OF THE STATE 


SPEECH AT A BANQUET OF THE New York STATE Bar ASSOCIATION, 
Aupany, New York, on JANUARY 19, 1898, In Honor oF CHARLES 
ANDREWS AND ALTON B. Parkyr, JUDGES OF THE NEW 

York Court or APPEALS 


Mr. President, unlike my brother Carter, I have not been thinking 
all the time I have been sitting here; for thinking to me is such a pain- 
ful process that I always postpone it to the last possible moment, which 
is the true explanation of my constant habit of uttering so many 
thoughtless words. ,(Laughter.) 1 would say one thing, however, 
in regard to the statement pronounced by your Chairman, repeating 
what was thoughtfully attributed to a learned judge in New York, that 
there are so few of us alive. On his behalf I wish to deny that he ever 
said any such thing, but in one respect, when he said that there was 
but one real and perfect representative of the American advocates of 
old times, if he had said it, it would have been true in reference to my 
brother Carter, and it would have been the actual survival of the fittest. 
(Laughter and applause.) Now, when I look around me upon this 
great company, all whom either are now or have been, or wish they 
might be, judges of the Court of Appeals, I confess that I feel more 
proud than ever before, of the noble profession in which my lot has 
been cast, and as I suppose I have been put up here between Mr. Carter 
and my friend from Buffalo as a kind of breakwater, to turn aside 
this overwhelming torrent of taffy showered upon the heads of your 
two distinguished guests, I think I may suspend for a moment the 
strain of eulogy and talk about something else. I have no doubt that 
Judge Andrews and Judge Parker both will feel very grateful to me 
for this interruption. I want to express my gratitude to the New York 
State Bar Association for conceiving the idea of this noble and sump- 
tuous banquet in honor of these two great public servants: ‘There is 
one respect, as I believe, in which the Bar has fallen off from good 
old times, and which I hope that this will be taken as a new departure, 
a step toward the consummation of that more fraternal union, that 
social union, that ought to bind the members of our great profession 
together. (Applause.) Let us not wait until a judge has served twen- 
ty-seven years, or until another judge comes on who is in the hopes of 
the people to serve twenty-seven years more, but whenever any judge 
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comes into or goes out of the Court of Appeals let the Bar of the State 
meet and revel in the occasion as they have a right to do. (Laughter.) 

We would learn a great lesson from our friends of the English Bar, 
who from time immemorial have not forgotten that one of their great 
functions was to get all the entertainment they could out of their pro- 
fession, as they went along. (Applause.) I have attempted to follow 
at a great distance that example. It didn’t seem to me worth while to 
postpone entertaining until I had got through with the practice of the 
law. So in season and out of season, in the courts of first instance es- 
pecially I have had my fun. I have found this business of arguing 
cases in the Appellate Division and in the Court of Appeals a most dry 
and dreary business. How they can be bored by our ,dull and tedious 
argument week in and week out, and year in and year out, I cannot 
conceive. The only fault I have to find with the Court of Appeals is 
the utter absence of any sense of humor in that body. (Laughter.) 
I will give you a little illustration of it, to show how incapable of a 
joke they are. I had a cause which had excited, in the trial of it, uni- 
versal attention not only in the city but in the State and throughout 
the country. It was the trial of a poor and afflicted plaintiff against 
an overwhelmingly powerful and rich defendant. Well, we got a good 
verdict, and my unfortunate client wanted to get the money, but the 
defendant appealed to the Court of Appeals with its calendar of 1,200 
cases, and I sent up an application to have it advanced to the head of 
the calendar because it was a cause of great public interest. Judge 
Andrews, issuing the order, denied it without a word, or even a smile. 
The English Bar have known how to get fun out of their profession 
as they went along. You have all read of the comic drama they got 
up in the days of Charles I; the four Inns of Court united their re- 
sources, their genius, their wit, their music and their beauty for, the 
purpose of organizing a comic dramatic procession that should take 
London with it by storm, as it were; all the great lawyers, great ad- 
vocates of the age were in it; such men as Hyde, and Attorney General 
Noye, and Selden, whose beautiful talk has come down to us through 
two centuries and a half, that organized that great procession. ‘They 
started out from Chancery Lane as soon as night came on, illuminating 
their way with thousands of torches, and visited the King and Queen 
at Whitehall Palace, and the King looked out from that very window 
from which sixteen years after he stepped to his death, to enjoy and 
reciprocate the delights of that occasion. So it has been the barristers 
of England who have been the shining lights that have been the leaven 
that leavened the lump of English life from that time to this, and we 
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had a grand illustration of it only two or three years ago, when Sir 
Frank Lockwood, who has so suddenly come to his death, came I be- 
lieve as a guest of this Association, or of the American Bar Associa- 
tion, and we saw one of the grandest specimens of manhood, one of 
the best possible representatives of the English Bar. What I have to 
say in that regard is that we ought to follow more of that example; we 
ought to cultivate the fraternal feeling among ourselves. We are so 
infernally busy, we rush up here to Albany and argue our cases, and 
rush down for the next train, grip-sack in hand, and never think of a 
social reunion, so let us have more of these. (Applause.) 

We have every reason to be proud of our great profession. In 
the first place, our moral standard is equal'to the best that can be found 
to actuate any calling or any profession that exists among men. There 
has always been an inquiry, a sneer running through the newspaper 
every year and almost every week, at lawyers defending what they 
know to be an unjust side. Let me state one or two instances. At 
the beginning of this century one Jeremiah Evarts, a great man, the 
father of that illustrious man who so long maintained his place at the 
very head of the Bar of New York, when he had graduated at Yale 
he had conscientious scruples as to whether he could honestly practice 
the profession of law, and he had a conversation with Chief Justice 
Ellsworth, who was a great man in his own State, discussing this ques- 
tion, and Ellsworth explained to him the whole situation, just as we 
now all understand it, that he had no right to prejudge his clients, be- 
cause every man had a right to be heard in a court of justice, and that 
any side of any cause that was fit for any court to hear, any advocate 
might honorably present, and he told him of Lord Hale who had taken 
this youthful aspirant’s ground at first, and refused to take cases be- 
cause he believed that the wrong side was presented, but he said he 
found in several instances the court decided in favor of the side that 
he had rejected, and afterward he changed his mind. (Laughter.) 
I couldn’t help thinking, when I read that, of another man who hesi- 
tated about another profession, and that was John Milton, when he 
had taken his second degree of Master of Arts at Cambridge, and his 
father, who had brought him up for the one purpose of entering the 
church, had to meet his fatal disappointment, when the young man said 
to his father, “I will not enter a profession where I have to advocate 
more than half the time what I cannot believe.” Which of the two 
standards is the highest? Where is the true morality, the true con- 
science by which you can give a preference to one over the other? 

Another thing that I think about our profession is, that it is not only 


THH BAR OF THE STATE 1099 


the most exact science, but the only exact science that is practiced or 
followed among the three learned professions. Theology used to be 
thought a stable science and study. Look at it now. How are the 
foundations of our faith shaken every day? It isn’t more than a month 
ago that the great Congregational minister of Brooklyn, who stands 
in the shoes of Henry Ward Beecher, said that the story of Jonah and 
the whale was nothing but a myth. I have been brought up on that 
story for the last fifty-five years as one of the most stable things upon 
which to pin my faith. (Laughter.) Well, he was followed within 
two weeks afterward by another distinguished divine of New York, 
Dr. McArthur, who told his congregation that it wasn’t true that the 
deluge actually covered the whole earth. If there was one thing that 
I thought I could believe with absolute certainty it was the story of the 
deluge. How the waters rose and overwhelmed the wicked, and how 
they hoped to save themselves by clinging to the skirts of Noah, and 
how at last he threw off his skirts and put on a roundabout so that 
nobody could hold on. (Laughter.) And only yesterday’s paper an- 
nounced that Bishop Potter had declared, at a dinner, it is true, but 
still he declared that nobody now except printers believed in the exist- 
ence of a personal devil. (Laughter.) Rob me of that faith, I couldn’t 
practice law any more. (Laughter.) But all that remains, it seems 
to me, is for Bishop Doane or some other great ecclesiastic, to deny 
that Nebuchadnezzar did actually go out and eat grass. That was not 
only one of the greatest pieces of religious history, but it was one of 
the greatest pieces of political triumph that was ever worked over of- 
fending rulers. But what an example is set for all of Nebuchadnezzar’s 
followers, for all nations and States since the fall of Babylon, that if 
you find a ruler, or a governor, or a president unsatisfactory, turn him 
out to grass. (Laughter.) 

Before I sit down I ought to say something about the court. The 
Court of Appeals is with me to-night. As I have to argue a case before 
them tomorrow I hope they will be with me then. It is a rare op- 
portunity to get these judges on an even keel with us and at short range, 
and tell them just exactly what we think. Well, I won’t venture upon 
that. I want to say before I sit down a single word about Judge 
Andrews and another about Judge Parker. Everything has been said 
that was possible about Judge Andrews’ noble career, about his per- 
sonality, which the Bar not only to a man honors, but loves him and 
will as long as he lives. (Applause.) I want to thank him not only for 
the learning that is evinced in his opinions, but for another thing. Just 
think of what a body of learning that is. ‘Those young gentlemen at 
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the law school, that Mr, Carter has spoken of, might take the 100 
volumes of which he jointly with his associates has been the author, 
and have the whole body of English and American law and equity 
there condensed. (Applause.) But that isn’t all. We owe him this, 
I think, that he has been strenuous and careful always to cultivate a 
clear and lucid, transparent utterance of pure and undefiled English 
in all of his opinions. I do not believe there has been any medium be- 
tween his brain and the written word, except his hand that wrote it. 
We had a surrogate once in New York who always decided his cases; 
he knew how. to decide them, but he couldn’t give the reasons, and so 
he would announce his decision to his stenographer and ask him to 
write the opinion above it. Now that is one extreme, and you have 
Judge Andrews’ habit of writing English, every sentence of which is 
perfectly transparent, so that he who runs may read and understand it. 

Another thing I want to thank him for. I want to thank this court 
from the beginning, because I have been practicing before it from its 
beginning, and that is that never once has it been a respecter of persons. 
(Applause.) It has treated the most obscure, the most unknown, the 
youngest advocate that came before it with equal consideration, and 
with as attentive an ear as the oldest and most celebrated advocates that 
could be gathered from this or any other State. I would like to give 
as an instance in my long experience why I always loved Judge Martin 
Grover, that rugged-minded, tender-hearted man. He always looked 
out especially for the young man. I remember it was my first appear- 
ance in the Court of Appeals. They came down and sat in what were 
afterward the surrogate’s rooms, in the unfinished courthouse, that 
temple of injustice as it afterward proved to be, and it was my first 
appearance before that court, presided.over by Chief Justice Church. 
The case was called, and, of course, I was on hand, cocked and primed, 
for it was my first case, and a young man got up on the other side and 
said that Mr. David Dudley Field was in the case and would come up 
from his office. That rather touched the temper of the chief judge, and 
he says, “We are here to hear these causes. We cannot wait for Mr. 
‘Field or anybody else to come up from his office, who is on the other 
side?” Then I piped up and said I was for the respondent. “Well, 
you must go on.” “Well,” I said, “I don’t like to go on in the absence 
of the appellant to open the case.” “Well, you will have to go on.” 
Then I started in and said I thought it would be a fair thing for me to 
state the appellant’s side of the case first, as I understood it, so I might 
answer it. I had about completed that when Mr. Field came in, a good 
deal out of breath, a little out of temper, and began to complain that a 
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youthful stripling should have trespassed upon his right of opening, 
when Judge Grover lifted his hand, appeasing the wrath of my distin- 
guished adversary; says he, “Mr. Field, this here young man has 
been stating your case for you as he understood it, and we rather think 
that he has done it about as well as you could if you had been here.” 
(Laughter.) Judge Andrews has had the great good fortune to en- 
joy the society and share the labors of some very. distinguished and 
powerful lawyers and judges who sat with him upon the Bench who, on 
an occasion like this, we cannot easily forget. (Applause.) 

There was the first chief justice of the court, Sanford E. Church, 
who came to it not with a great judicial reputation, but rather supposed 
by the profession throughout the State to have come to his place from 
political power and influence. He was better known, in fact, as a poli- 
tician than ‘as a judge when he first took his seat, and he expressed, with 
great modesty in his address, his distrust of his power to fulfill the du- 
ties of his office, but the long experience we had of him I believe sat- 
isfied everybody that he was a great, and powerful, and honest and a 
faithful judge. (Applause.) Then there came that clear-minded man, 
that man that had such a clear vision of legal propositions, clear vision 
of the truth, Charles J. Folger. (Applause.) And then that rugged 
lawyer, strong-minded, stiff-willed, ready for any judicial service, and 
always performing it well, Chief Justice Ruger. (Applause.) It was 
the good fortune of Judge Andrews to inherit all their graces and their 
virtues, and to add to them that lofty personality and character of his 
own which have endeared him so much to the people and to the pro- 
fession of this State. We part with him with the utmost regret, and 
may I say this in closing, this word of good cheer, a good omen for 
his successor, that he may inherit the calm judicial wisdom of Church, 
the sweet temper and the clear vision of Folger, the rugged strength of 
Ruger and the lofty character of Andrews, and he will to a distant 
posterity transfer a fame not less great and glorious than theirs. (Ap- 
plause. ) 
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ANGLO-AMERICAN RELATIONS 


SprecH AT A BAnguetT Given IN His Honor By THE ASSOCIATED 
CHAMBERS OF CoMMERCE, LonpDoN, Marcu 15, 1899, 1n RESPONSE 
To THE Toast “Our GuEsts” 


Mr. President and Gentlemen: In the first place let me protest 
against the unequaled manner in which the response to this toast has 
been assigned. That I, a total stranger among you, should have been 
called upon to respond to it in priority to the Lord Chief Justice of 
England—at whose feet I have sat, at a great distance off [laughter], 
and whose example I have vainly tried to follow—that I should have 
been called upon to speak before him overwhelms me with embarrass- 
ment. Then another thing I would have you understand, which is that 
I feel that when the British lion is about to roar, even the American 
eagle should hold his peace. [Cheers and laughter.] When I received, 
before I left America, a very kind note from Sir Stafford Northcote, 
inviting me to attend this banquet of the Associated Chambers of 
Commerce of England—realizing as I did that this company would 
embody the whole might of the commerce of Great Britain [cheers], 
I felt that I ought to accept it in the same cordial spirit in which it 
was given. [Cheers.] To be sure, I am not at liberty to discuss 
British commerce; my general instructions from my Government are 
not to speak about political questions, and only on extraordinarily festal 
occasions. [Laughter.] I am sure that your manifestations bring this 
occasion within the latter clause. [Laughter.] I was assured by my 
President that this Association in all its doings was absolutely non- 
political. 

I have read one or two of your publications—not all through 
[laughter]—I take the liberty to skip the figures, statistics, and most 
of the speeches [laughter]—but I read what Lord Salisbury said to 
you two years ago, that the first duty of the Government for which 
he then spoke—was the maintenance of British interests and of British 
obligations; and what is there in that which commerce does not em- 
brace? Truly commerce is the mainstay of the British Empire, and 
I was glad to hear from the rear admiral that the sole object of 
maintaining your splendid fleets and splendid armies is to preserve peace 
for the encouragement of commerce. [Cheers.] But I felt that, any- 
way, I might properly and with all modesty avail myself of this occasion 
—the first public occasion to which I was invited on my arrival—of 
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expressing the appreciation of my countrymen, of the forbearance, the 
good will and the friendship which have been manifested to them so 
freely by the people of this country. [Cheers.] It is true that peace 
between the United States and Great Britain is the first interest, not on- 
‘ly of these two nations, but of the rest of the world together. [Cheers.] 
I have to express my gratitude for the cordial greeting which I have 
received since my landing, from all sorts and conditions of men. 
[“Hear! Hear!’”] Everywhere I have been treated as a friend and 
brother and as a representative of your friends and brothers. [Cheers.] 

I find that England never fails to practice what she preaches; and 
this open door I have found was broadly open in such a way and to 
such an extent as would satisfy, I have no doubt, the yearnings even 
of the rear admiral who has swung the circuit of the globe to find it. 
[Cheers and laughter.] I have read carefully the speeches which he 
made in the various hemispheres which he has visited [laughter], 
and I find that he is a good deal troubled, not about the open door, 
but about the people inside and behind the open door. He has said 
many times that there is ho such great difficulty in getting or holding 
the door open as there is in managing the people inside the door, who, 
as he has often said, have really no capacity to take care of themselves 
[laughter]; but I have found, so far as my observation and experience 
go—extending over only two weeks [laughter]—that the people inside 
or behind the door which has been thrown open to me are not only 
capable of taking care of themselves but of nearly all the rest of man- 
kind together. [Laughter.] I think I may say, as testimony and as 
witness of the good feeling which is sought to be encouraged on our 
side of the water, that the President gave, as I thought, the best 
illustration of it when he said in my letter of credence that he relied 
with confidence upon my constant endeavor during my stay in this 
country, to promote the interests and prosperity of both nations. 
[Cheers.] And then I want to take issue with Lord Charles Beresford 
on one further point, and that is that I have found not only the open 
door, but that I am able to combine with it a new and enlarged sphere 
of influence [“Hear! Hear!” and laughter]|—a sphere of influence in 
this era of good feeling peculiarly open to the American people and its 
representatives; for in this cordial and overflowing demonstration of 
brotherhood which greets me, what is there that either of us could ask 
from the other, that we should ask amiss? [Loud cheers. ] 

I beg you not to mistake my meaning in what I have said. I do not 
believe that although friends we shall ever cease to be rivals in the 
future as we have been in the past. [“Hear! Hear!”] We on our 
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part and you on yours will still press every advantage that we can 
fairly take, but it shall be a generous and a loyal rivalry, and all 
questions, disputes, controversies that may arise—may we not all say 
so?—shall be settled by peaceful means [cheers], by negotiation, by 
arbitration, by any possible and every possible means, except that of 
war. [Loud cheers.] I want to say one word more about this state 
of good feeling that prevails among us, and of which we are all so 
proud. It is not new sentiment; it is as old almost as the existence of 
the Republic. It is now eighty-four years since the last armed conflict 
between the United States and Great Britain came to an end, and any 
of you present who are old enough to remember that [laughter] will 
recall that that conflict of three years ended by a sort of petering-out 
process, and that no question upon which either side had taken up arms 
was settled by means of war; showing that between brothers war is the 
worst possible means of settling any controversy. [Cheers.] But then, 
during these eighty-four years, what tremendous questions we have 
had, what heated words, what threatened demonstrations on both sides, 
and yet while those questions were such as would inevitably have 
brought any other two nations into open and frequent conflict, they 
have all been arranged and adjusted between us without even a resort 
to arms. [Cheers.] 

Look at some of those questions—the Oregon boundary, the North- 
East boundary, the Confederate cruisers, the Trent seizure—what one 
of those would not between other nations have given rise to war? And 
even at last this little unpleasantness about Venezuela. [Laughter.] 
I am glad, gentlemen, that we can laugh at that now. ([“Hear! 
Hear!”] You know that on our side of the water we love occasionally 
to twist the British lion’s tail [laughter], for the mere sport of hearing 
him roar. [Renewed laughter.] That time he disappointed us—he 
would not roar at all. [“Hear! Hear!’] He sat as silent and as 
dumb as the Sphinx itself, and by dint of mutual forbearance, of which 
I have no doubt you claim the lion’s share [laughter]; only by virtue 
of your national emblem, by our sober second thought aiding your 
sober first thought, we averted everything but a mere war of words. 
[Cheers.] And now the Chief Justice of the United States’ [Melville 
W. Fuller] and an ex-President of the United States [Benjamin 
Harrison] are shortly coming over to Paris in connection with similar 
great representatives of your own jurists to settle that vexed question 
which has agitated the remote and obscure corners of the world. 
f“Téart’=Hearl’”] 
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Before I sit down I should like to refer to two or three events which 
have happened since I have been in England, which are illustrations. 
of this era of good feeling. Something happened here that I read a 
great deal about in the newspapers, which was talked about as a great 
crisis, and when the first fresh breeze blew-away the fog,—which is one 
of the ornaments of your town [laughter]—that crisis had disappeared 
by means of peaceful diplomacy. [“Hear! MHear!”] That is what 
we in America want to imitate and learn; and that is the kind of 
diplomacy which I, just entering upon the diplomatic career, desire 
very much to extend. For I am fresh enough to believe that if these 
two countries labor together for peace and unite their voices in de- 
manding it, it is almost sure in every case. [Cheers.] Peace is our 
paramount interest, and it is also yours; and I would like to quote 
my President again, for the last words I heard from him were that the 
United States were to-day on better terms with every nation upon the 
face of the earth than they had ever been before. ,[Cheers.] 

I do not know that I ought to say anything more about our country. 
[“Go on.”] America, our young republic, has had a great deal to do 
during the last hundred years; she has had to subdue a continent, and 
to convert the wilderness from the Atlantic to the Pacific into a smiling 
and healthy garden. That btisiness has pretty nearly been finished off. 
[“Hear! Hear!’] And so last year your Brother Jonathan started 
out to see the world. [Laughter.] He put on, not his seven-league 
boots, but his seven hundred-league boots, and planted his footsteps on 
the islands of the sea. [Cheers.] And what gigantic strides he made! 
To Hawaii, Manila, and another step would have brought him to 
Hong Kong. [Laughter and cheers.] Our interests in commerce 
differ from those of England, not in kind but in degree only. [ Cheers. ] 
And it is certainly by a common purpose and a united voice that we can 
command peace everywhere for the mutual support of the commerce of 
the two countries. [Cheers.] 

Now, gentlemen, let me say one word more—a serious word—in 
illustration of this happy union which now prevails between our two 
nations. I should not be satisfied myself if I resumed my seat without 
referring to that universal expression of grief and disappointment 
which overcame the American people at the sudden and untimely death 
of Lord Herschell. Lord Herschell sacrificed his life in the common 
service of both nations. [Cheers.] I first had the pleasure of meeting 
him nearly twenty years ago, when he was Solicitor-General, at the 
house of Lord Frederick Cavendish, who was soon afterwards enrolled 
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in the noble army of martyrs. I have watched his career ever since 
with that admiration and that adoration which all lawyers, I think, felt 
for him. ‘The American Bar has followed in his footsteps—has read 
his opinions, has admired his judicial work; and when he came over 
as chief representative of England on the Commission, which was to 
settle all disputes between the two countries, the nation felt that it 
must put forth its best faculties to meet him, and so the event did 
prove. [Cheers.] He maintained the trust committed to him with 
infinite zeal and absolute fidelity, and when he fell the obsequies which 
were performed over him in the Capitol of Washington, in the presence 
of the President, and of all the great officials of the nation, were as 
sincere and as sacred as those which will be celebrated in a few 
days by his own countrymen in Westminster Abbey. But this union 
is not confined to these two limited countries, if I may speak of Eng- 
land as a limited country. We have had another event in the last 
two weeks which has provoked an emotion unspeakable on every 
continent and in every land where the English language is spoken, and 
in the heart of every man and woman. I refer to the sudden, startling 
and almost fatal illness and the happy recovery of Rudyard Kipling. 
[Cheers.] Somehow or other he had reached the hearts, I think, of 
more English-speaking men, women and ‘children of the world than 
any other living writer. He was cherished equally in the palaces of 
Queens and Emperors, and in the cabins of the poor; and when the 
sorrowful tidings went out—borne to all quarters of the globe—of his 
sad condition, the response came back to him, which if he has now been 
able to read it, must have thrilled his heart with gratitude and pride. 

Gentlemen, we are almost one people. [Loud cheers.] What I say 
is, let our voices always be lifted together for the cause of human 
progress and the advance of civilization; and take my word for it, 
if that can always be followed, law and order and peace and freedom— 
which are the wants of commerce all the world over—will prevail and 
the cause of humanity will be far advanced. [Loud cheers. ] 


‘ ; 
3 FAREWELL TO THE ENGLISH BAR 1107 


FAREWELL TO THE ENGLISH BAR 


SPEECH AT A Dinner Given 1n His Honor sy THE BENCH AND BAR 
oF ENGLAND, AT Lincotn’s Inn, Lonpon, Aprit 14, 1905 


My Lord Chancellor, my Lords, and Gentlemen,—I may say 
brothers all, for I accept your presence here to-night as a signal proof 
that neither time, nor distance, nor oceans, nor continents can weaken 
the ties of sympathy and fraternity between the members of our noble 
profession wherever the English law has reached or the English tongue 
is spoken. On this spot, consecrated for centuries—I was going to 
say for unnumbered centuries—to the study and development of the 
law, I feel that we are gathered to-night for a veritable professional 
love-feast, if I can judge from the kindly words of the Lord Chancellor 
and the Attorney General and from your genial countenances. No 
profane presence of laymen, no troublesome affairs of clients, can dis- 
turb us here to-night. We are all lawyers, except the Judges, and they, 
too, are lawyers who have soared in ascension robes to a higher and 
nobler sphere. I thank you all from the bottom of my heart. For an 
American lawyer who long since withdrew from the arena to find 
himself the guest of the united Bench and Bar of England, supported 
by the presence of all that is illustrious and famous among them, 
is a position which only overcomes me with a sense of my 
own unworthiness of the compliment you have paid me. I cannot 
but feel that in my person and over my head you desire to pay an 
unexampled honor to the great country that I represent, to its Bench 
and Bar, that daily share your labors and keep step with your progress, 
and to the great office that I am about to lay down. 

Let me say a single word about the altogether too lavish compli- 
ments that the Lord Chancellor has paid me in respect to my official 
career in England. My task has not been the difficult work of diplo- 
macy to which he has referred. It has all, from the day of my arrival 
here until now, been made absolutely easy by the spirit with which I 
have been received. ‘The two representatives of this great country 
with whom I have had to do at the Foreign Office—Lord Salisbury and 
Lord Lansdowne—have made my task perfectly easy, not only be- 
cause they have always practised the modern diplomacy, meaning what 
they say and saying what they mean, with never a card up any sleeve on 
either side, but because in every single incident they have met me more 
than half-way in all that went towards conciliation, harmony, and union 
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between the two countries. It was also easy for us on both sides for 
other reasons—because the two great chiefs of State on either side, the 
late illustrious Queen and the present occupant of the Throne, his not 
less illustrious Majesty, upon the one side, and President McKinley and 
President Roosevelt upon the other, have all the while been determined 
that the two countries should be friends; and, back of all that, a cir- 
cumstance which gave great force to everything that either has ever 
said, the rank and file, the great mass of the people on either side, were 
determined that nothing should happen to impair the friendship of 
the two peoples. 

I cannot tell you how much I thank you for your presence here to- 
night. I am especially proud that the chair is occupied by the Lord 
Chancellor, whose name in both countries is a synonym for equity and 
justice. In spite of his thirty-five years at the Bar and his eighteen 
years upon the Woolsack, he is the very incarnation of perennial youth. 
Time, like an ever-rolling stream, bears all its sons away, but the 
Lord Chancellor seems to stem the tide of time. Instead of retreating 
like the rest of us before its advancing waves, he is actually working 
his way up stream. He demonstrates what I have been trying to prove 
for the last three years, that the eighth decade of life is far the best, 
and I am sure he will join with me in advising you:all to hurry up and 
get into it as soon as you can. He gave me his personal friendship im- 
mediately after my arrival here, which has all the time been growing 
stronger and stronger; and, while he has been drinking at some myste- 
rious fountain that always renewed his mind and his body, I can answer 
for it that his heart has all the time been growing younger and fresher 
and warmer. I must also acknowledge with gratitude the presence of 
the Lord Chief Justice to-night. He, too, has graced my life in Eng- 
land with his friendship. His name is a household word in America. 
He is held in the highest esteem and honor; and I only hope that he 
will yield to my repeated persuasions to come over and give us a chance 
to show how much we like him. 

The occasion and the Lord Chancellor’s and Attorney General’s most 
kindly words, I am afraid, will make me a little egotistical. I must 
disavow what they have so strongly pressed—my great prominence 
in the profession. I only tried always to keep my oath to do my duty 
by my client and the Court; but I will confess that from the begin- 
ning to the end of my forty-four years at the Bar I loved the pro- 
fession with all the ardor and intensity that that jealous mistress the 
law could ever exact, and was always trying to pay back the debt which, 
as Lord Bacon says, we all owe to the profession that honors us. In 
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my youngest days I could not resist the attraction of those historic 
and dramatic scenes and incidents in the lives of the world’s great ad- 
vocates which everybody knows. Who would not have given a year’s 
ransom, a year of his life, to have heard Somers, in the case of the ~ 
seven Bishops, in a speech of only five minutes, breaking the rod of 
the oppressor, winning the great cause, and at one. bound taking his 
place, the foremost place, among the orators and jurists of England; 
or Erskine, the greatest advocate anywhere and ofall time, when he 
dared to brave even the mighty Mansfield’s admonition that Lord Sand- 
wich was not before the Court? “I know he is not before the Court, 
and for that very reason I will bring him before the Court.” He en- 
tered the tribunal that morning an absolutely briefless barrister, and 
went out of the Court with thirty retainers in his pocket and followed 
by a crowd of solicitors engaged in a race of diligence to see who could 
reach his chambers first. Who would not have given a year of his 
life to have heard Webster pleading before the Supreme Court of the 
United States for the little) college in the hills, where his intellectual 
life began, and throwing successfully round it the shield of that most 
beneficent of all constitutional provisions, that no State shall pass any 
law impairing the obligation of contracts? 

I started in life with a belief that our profession in its highest walks 
afforded the most noble employment in which any man could engage, 
and I am of the same opinion still. Until I became an Ambassador 
and entered the terra incognita of diplomacy I believed a man could 
be of greater service to his country and his race in the foremost ranks 
of the Bar than anywhere else; and I think so still. To be a priest, 
and possibly a high priest, in the temple of justice, to serve at her 
altar and aid in:her administration, to maintain and defend those in- 
alienable rights of life, liberty, and property upon which the safety of 
society depends, to succor the oppressed and to defend the innocent, 
to maintain constitutional rights against all violations, whether by the 
Executive, by the Legislature, by the resistless power of the Press, 
or, worst of all, by the ruthless rapacity of an unbridled majority, to 
rescue the scapegoat and restore him to his proper place in the world 
—all this seemed to me to furnish a field worthy of any man’s am- 
bition. 

The relations between the Bench and the Bar of England and those 
of the United States are far more intimate and enduring than I think 
even you can suppose. I wish you could enter any of our Courts in 
America anywhere between Boston and San Francisco. You would find 
yourself on familiar ground and perfectly at home—the same law, the 
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same questions, the same mode of dealing with them. You would find 
always and everywhere the same loyalty on the part of the Bar to the 
Bench and on the part of the Bench to the Bar. Some things you 
would miss. You would miss, I think, some of that dignity, some of 
that picturesqueness, at least, which prevails in your own tribunals. 
Our barristers appear in plain clothes in Court. The Judges—some 
of them—wear gowns, but never a wig. I think it would be a very 
rash man that would propose that bold experiment to our democracy. 
If the Lord Chancellor had wished that our primitive and unsophisti- 
cated people should adopt that relic of antiquity and grandeur, he 
should not have allowed his predecessors in his great office to tell such 
fearful stories about each other in respect to that article of apparel. 
We have read the story of Lord Campbell, as given in his diary an- 
notated by his daughter, as to what became of Lord Erskine’s full- 
bottomed wig when he ceased to be Lord Chancellor—that it was pur- 
chased and exported to the coast of Guinea in order that it might make 
an African warrior more formidable to his enemies on the field of 
battle. We have a great prejudice against anything that savors of 
overawing the Court, overawing the jury; and if any such terrors 
are to be connected with that instrument our pure democracy will 
never adopt it. 

Now, gentlemen, these ancient Inns of Court, and, above all, West- 
minster Hall, with its far more ancient and historic associations, which 
have been the nurseries and the home of the Common Law for ages, 
are very near and dear to my countrymen, and especially to my breth- 
ren of the Bar in America. There is nothing dearer. to them. ‘They 
flock to Westminster Hall immediately on their arrival here; and they 
wish—I wish for them—to acknowledge that infinite debt of grati- 
tude that we owe, that the whole world owes, to the Bench and Bar 
of England, who have been working out with untiring patience through 
whole centuries the principles of the common law which underlie alike 
the liberties of England and of America. It was the Bench and Bar 
of England in the Inns of Court and in the Courts in Westminster 
Hall, and more lately in the Royal Courts of Justice, that established 
those fundamental, those absolute principles that lie at the foundation 
of our common liberties. What are they? That there is no such thing 
as absolute power, that King, Lords, and Commons, President, Con- 
gress, and people, are alike subject to the law; that before its supreme 
majesty all men are equal; that no man can be punished or deprived 
of his dearest or any of his rights except by the edict of the law pro- 
nounced by independent tribunals, who are themselves subject to the 
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law; that every man’s house is his castle, and though the winds and 
the storms may enter it, the King and the President cannot; in other 
words, and the sublime words of the great Sidney, that ours, on both 
sides of the water, is “a government of laws and not of men.” Indeed, 
we claim these venerable structures as in large part our own. 

I believe that William Rufus held his first Court in Westminster Hall 
at Whitsuntide, 1099. Well, when John Winthrop, of the Inner Tem- 
ple, went over to America to found the State of Massachusetts in 1629, 
those Courts, that great Hall, these Inns of Court had been as much 
ours as yours for hundreds of years; so that you see we claim a very 
great interest, a personal and immediate, and direct right in all that 
has contributed to the growth and development of the law in Eng- 
land. You had been in these very Inns of Court, studying and teach- 
ing the law, for at least a century before Columbus made his great dis- 
covery, which opened the dawn of a new creation and put an end to 
the dark ages. In Magna Charta and the Petition of Right our colo- 
nies carried with them the germs of what has grown to be American 
law and American liberty. At the beginning there were no lawyers 
in America. ‘They had an idea of a Utopia which could be carried on 
successfully by the help of the clergy, without them. But we have 
made great progress since then, and our last census shows in America 
more than 100,000 lawyers. I can give the exact number—104,700, of 
whom 1,010 are women. Now, I am afraid the Lord Chancellor, who 
is so conservative, would hesitate a little at the admission to the Bar 
of 1,010 women; but I assure him that if he will go over there and 
hold a Court in which they may be heard, and if you, gentlemen of the 
Bar, will go over there, and take retainers with them or against them, 
you will be so fascinated that you will embrace every opportunity aft- 
erwards of repeating the experiment. 

Now, our Declaration of Independence, which the Lord Chancellor 
seems to have a little doubt about, our Constitution of the United States, 
which he has no doubt about, are only the natural sequence of Magna 
Charta and the Petition of Right. Our Revolution only followed suit 
after your Revolution of a hundred years before. We stood for the 
same principles, we fought the same fight, we gained the same victory. 
Our Jefferson and Franklin and their associates in declaring independ- 
ence, our Washington and Hamilton and their associates in organizing 
the Government of the United States and setting its wheels in motion, 
were only doing for us what Somers and his great associates had 
done for you in 1688. Now you will not be surprised that in these 
fateful events, which meant so much for the welfare of the world, and 
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in which the lawyers took a very great part, these Inns of Court con- 
tributed their quota; and that there were five of the signers of the 
Declaration of Independence who had been bred to the law in the 
Middle Temple, and three of the framers and signers of the Constitu- 
tion of the United States who had been bred in the same Inn, and one 
of them was afterwards nominated by President Washington as Chief 
Justice of the United States. 

So you may well imagine with what delight I was informed a day or 
two ago that I had been made a Bencher of the great American Inn, 
the Middle Temple. I do not think any American lawyer has ever 
had such a success as that. They may have won more cases, they may 
have got more fees, but they never have been made Benchers of any 
of the Inns of Court. In fact, this incident, so touching to my heart, 
has almost changed my mind. I have a great mind not to go back to 
America, but to remain here and resume the practice of the law where 
those five signers of the Declaration and those three signers of the 
Constitution left off 125 years ago. I should like to cross swords and 
join conclusions with some of these distinguished Benchers of the four 
Inns of Court who grace these tables to-night. I do not know what my 
brethren of the Bar at home would say, but I think they would say, 
“Tf you have achieved such a success as that make the most and the 
best of it at once.” 

Well, there is no difference between American law and liberty and 
English law and liberty. I should like to mention two responsibilities 
which have been thrown upon the Bench and the Bar in America in a 
greater degree than here. One is that on the Bar the whole burden 
of legislation from the beginning has been thrown. In a country like 
ours, where the executive and the legislative departments are kept 
asunder by impassable constitutional barriers, it is justly considered, 
and has always been considered, that, for making and amending and 
expanding the law, the men best qualified are those who are already 
skilled in the law, and so from the beginning the majority of lawyers 
in Congress and in each one of the Legislatures of our forty-five States 
has been uniformly maintained. 

And then upon the Bench there has been thrown another very great 
responsibility, growing out of our peculiar form of government, ex- 
ercised by all the Judges and culminating in the unique power of the 
Supreme Court, to which the Lord Chancellor has referred, to set aside, 
to declare null and void, any Act of any Legislature or of Congress 
itself which comes in conflict with the provisions of the Constitution. 
I believe it has been exercised by that Court about twenty-four times 
in the case of Acts of Congress, and something like two hundred times 
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in the case of State enactments, and it has been the balance wheel up- 
on which our complicated and dual system of government has turned. 
There we have over every foot of the soil of our great territory and 
over every living being within it two distinct and independent Goy- 
ernments, each supreme and absolute in its own sphere and working in 
absolute harmony because of this harmonizing function of our: great 
tribunal. 

I said a little while ago that perhaps you excelled us in your tri- 
bunals in dignity, in the control which the Court exercises, and ought to 
exercise, over the Bar. It is all illustrated by a single difference of 
phraseology. In America we say that the counsel try the case and 
that the Judge hears and decides; but, if I understand your common 
parlance here, the Judge tries the case and the counsel hear and obey. 
That is where we have got a good deal to learn from you. It is ex- 
actly as it should be. But do not believe for a moment that there is 
any abdication on the part of our tribunals, from the Atlantic to the 
Pacific, of the functions and authority that belong to the judicial of- 

fice. If anybody should go over there and try it on he would find that 

he was very much mistaken indeed. ‘There is an example set by that 
august tribunal to which I have referred. No Court could be looked 
up to with so much reverence; no Court, I think, receives the homage 
and deference, not only of the community, but of the Bar, in such a 
signal way as that; and the influence of its example is widely extend- 
ed, and other tribunals follow as they may. 

Now, gentlemen, I must not occupy any more of your time. I can- 
not express the overflowing feelings that are welling up from my 
heart at this moment when I find myself thus honored by the most illus- 
trious men of the Bench and Bar in England, and that such words of 
affection for me should have been spoken on every side. I can only 
thank you again and again. Let me tell you of what one of my prede- 
cessors said—I think many of you knew him—himself a very great 
lawyer, Mr. Phelps. Before I left America to come and take up my 
office here he called upon me and he said, “Mr. Choate, the best nights 
that you will have in England are those that you will pass with the 
Bench and the Bar.” “The lawyers,” said he, “are the best company 
in England, and I advise you to lose no opportunity of cultivating 
their friendship. You certainly will have your reward.” My Lord 
Chancellor and gentlemen, I have faithfully followed his advice and 
I have my reward to-night. No one ever had one more rich and gen- 
erous. I shall carry the memory of it with me as long as I live, and I 
think I shall be attracted by the love of my professional brethren to 
visit these shores as often as I can. 
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FAREWELL TO ENGLAND 


SPEECH AT A BANQUET IN His Honor Given By THE Lorp Mayor OF 
LONDON AT THE Mansion House, May 5, 1905 


My Lord Mayor, Mr. Balfour, My Lords and Gentlemen: Cer- 
tainly this is the crowning hour of my life. At any rate, it is 
positively my last farewell benefit upon the English stage. To be 
received and féted by the Lord Mayor of London, who holds the 
most unique and picturesque office in the kingdom, who bears upon his 
breast the badge which his predecessors in direct succession have 
worn for more than seven hundred years, the Chief Magistrate of 
this wonderful City, the centre of the world’s commerce and the 
seat of the British Empire; to have my health proposed and my 
obituary pronounced by the Prime Minister, who bears upon his 
ample shoulders all of this great globe which the British drum-beat 
encircles, supported as he is too by such a number of possible 
Prime Ministers of the future, all ready and willing in the fulness 
of time, with consummate self-sacrifice, to relieve him of this great 
portion of his duty; to see present also so many. members of that 
august but occult body, the Cabinet, who labor in secret, but to- 
night for my sake have come out into the full glare: of the bright 
electric light; to be honored by the presence of the Foreign Secre- 
tary with whom I have had such delightful intercourse, Lord Lans- 
downe, from whom no secrets are hid; and then to find that so 
many of the famous men of England of all professions, parties, 
and opinions have come here to-night as my friends—I could look 
almost every man in this company in the face and claim him almost 
as an old friend—I do not dare trust myself to speak at all about it. 
I can only thank the Lord Mayor for his magnificent hospitality, 
and you, all my fellow-guests here, for your inspiring presence. I 
am sure that you will indulge me, before I say the fatal word 
“Farewell,” in a few words in response to what has been so elo- 
quently said to you by the Prime Minister. Altogether too much 
credit has been attributed to me for the happy, the delightful re- 
lations that now exist between our two countries. If I have con- 
tributed in the least degree to maintain and preserve what I found 
already existing, the last six years will be the proudest of my life. 

But, gentlemen, the real credit of this happy state of things belongs 
not to me or to any Ambassador, but it belongs to the two men who are 
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responsible, and have now for some years been responsible, for the con- 
duct of our relations, no longer foreign relations—I mean Lord Lans- 
downe and Mr. Hay. ‘The diplomatist who should try to pick a 
quarrel with Lord Lansdowne would be a curious crank indeed; 
because he would have to pick it all himself; Lord Lansdowne 
would be no party to it. . And, happily, so it is with Mr. Hay. 
Never were two statesmen more happily matched, for the noble 
game that is entrusted to them. When the noble marquis escapes 
from the ennwi of Downing street and the tiresome visits of Am- 
bassadors, to his beloved retreat in the extreme southwest of Ire- 
land, he finds himself in the next parish to the United States, with 
nothing between us and him but fresh air and salt water. And I 
think I have noticed that he catches and reflects the breezy influ- 
ences of that close neighborhood. At any rate, I have always found 
that my best time for dealing with him on American questions was 
when he returned refreshed and invigorated from that near ap- 
proach to the Western World. Always, the policy of the Foreign 
Office, so far as I have observed it, has been one of fairness, frank- 
ness, justice and simple truth, and I hope that he has found our 
State Department the same. 

No single man can claim exclusive credit in this happy result. 
You all know how constant, how unceasing your gracious Sover- 
eigns and our high-minded Presidents have always been in the 
same direction. I wish to say here to-night that I have never been 
called into the presence of his Majesty the King or of his illustrious 
mother that I did not find them full of expressions of sympathy 
and friendship for the country that I represent. I well remember 
the last interview that it was my honor to have with your late il- 
lustrious Queen. It was immediately after a frightful conflagration 
had occurred in America, where many lives were lost. She knew all 
about it, she had studied all its details, and was as full of sympathy 
and sorrow as if the disaster had occurred in her own dominions. 
And as for his Majesty, the King, why, his instinct for peace is so 
unceasing, his genius for conciliation so perfect, as he has been 
showing to the world in this very last week, that it will be impos- 
sible hereafter as long as he lives for any of the other nations to 
quarrel with his own people. 

I have been asked a thousand times in the last three months, 
“Why do you go?” “Are you not sorry to leave England? Are 
you really glad to go home?” Well, in truth, my mind and heart 
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are torn asunder by conflicting emotions.. In the first place, on 
the one hand, I will tell you a great secret. I am really suffering 
from homesickness. Not that I love England less, but that I love 
America more, and what Englishman will quarrel with me for that? 
There is no place like home, be it ever so homely, or, as the old 
Welsh adage has it, “east and west, hame is best.” My friends on 
this side of the water are multiplying every day in numbers and 
increasing in the ardor of their affections. I am sorry to say that 
the great host of my friends on the other side are as rapidly di- 
minishing and dwindling away. ‘Part of the host have crossed the 
flood, and part are crossing now,” and I have a great yearning to 
be with the waning number. And then, on the other hand, to make 
a clean breast of it in this family party, I am running a great risk, 
if I stay here much longer, of contracting a much more serious 
disease than homesickness—I mean Anglomania, which many of 
my countrymen regard as more dangerous and fatal than even cere- 
bro-spinal meningitis. To a young man it is absolutely fatal, but 
to one who has well-nigh exhausted his future, the consequences 
are not quite so serious. It was wisely said by one of the Presidents 
of the United States that he would not trust a Minister or an Am- 
bassador in England more than four years, because those English 
would be sure to spoil him, and you have done your best to spoil 
me—not as the children of Israel spoiled the Egyptians, by taking 
from them all they could lay their hands upon, but by heaping on my 
undeserving head all the honors and compliments and benefits that 
you can lay your hands upon. And so it is hard to say whether I 
am more glad or more sorry, or on which side of the water I shall 
leave or have the largest half of my heart. Mr. Balfour has spoken 
of the advantages that I have had in studying the English people, 
and he wondered what sort of impression I should carry home. 
Well, I shall carry, in the first place, the most delightful personal 
memories—memories of exalting and enduring friendships formed, 
of many happy homes visited, of boundless hospitality enjoyed. 

But I shall carry away something better than that. I shall carry 
away the highest appreciation of those great traits and qualities which 
make and mark your national life—the reign of law absolutely sov- 
ereign and supreme in all parts of the land; individual liberty car- 
ried to its highest perfection, perfected by law and subject to it; that 
splendid and burning patriotism which inspires your young men when 
their country calls to risk life and all they hold dear for her sake. 
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I recall that lofty stanza of Emerson applied to our young men vehen 
they responded to a similar call: 


“So nigh is grandeur to our dust, 
So near is God to man; 

When duty whispers low—‘Thou must,’ 
The youth replies, ‘I can!” 


I shall carry with me the recollection of that splendid instinct for 
public life which animates and pervades those classes here from whom 
public duty is expected, and the absolute purity of your public life 
which is the necessary result. There are so many other things that I 
witnessed here. I wish I could spend time in recalling more of them. 

One thing that has struck me from first to last here in England is 
the loyal devotion of all the people to the integrity of the Empire, 
conforming, as it does, exactly to our fundamental idea of American 
life that everything must be sacrificed, everything else must be sacri- 
ficed, if necessary, to maintain the sovereignty and integrity of the 
Republic. I came here believing that you were a cold and phlegmatic 
people, not capable of those mercurial outbursts of emotion which 
sometimes carry away my own countrymen and those of other nations. 
But I have lived here long enough to change my mind and to know 
you better. I have seen you, as Mr. Balfour has said, in all the vicis- 
situdes of peace and war, under the strain of a tremendous anxiety 
and apprehensions of disaster, and in all the exultation of victory. I 
found that under your cool exterior, your serene repose of manner, 
the hall-mark of the English gentleman, which other nations may well 
envy, you carry hearts as warm as ever inspired the enthusiasm of any 
people. I was brought up to believe that work, hard work, was the 
end and aim of life—that that was what we were placed here for. 
But on contemplating your best examples ‘I have learnt that work is 
only a means to a higher end, to a more rational life, to the develop- 
ment of our best traits and powers for the benefit of those around 
us, and for getting and giving as much happiness as the lot of hu- 
manity admits. 

Six years ago I came among you an absolute stranger upon a mis- 
sion wholly new to me, but from the moment I landed I was no longer 
a stranger. All doors were open to me, endless hospitality was show- 
ered upon me, and I learnt that I had really some useful work to do 
here. In these days of cables and wireless communications, when the 
Foreign Office of each nation is brought into actual presence in the 
capital of every other, an American Ambassador who confined himself 
to official duties would have very little work to do. I was instructed 
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by President McKinley to endeavor to promote the welfare of both 
countries by cultivating the most friendly relations between them; and 
in obedience to that instruction I have gone to and fro among the 
English people, coming in close contact with them, studying them at 
near range for the purpose of discovering the distinctions and differ- 
ences, if any, that exist between us. I have endeavored to make them 
better acquainted with my own country, its history, its institutions, its 
great names, for the purpose of showing them that really the difference 
between an Englishman and an American is only skin deep, that under 
different historical forms we pursue with equal success the same great 
objects of liberty, of justice, of the public welfare, and that our in- 
terests are so inextricably interwoven that we would not, if we could, 
and could not if we would, escape the necessity of an abiding and per- 
petual friendship. I have no doubt now, and can have no doubt, about 
the permanence of the peace which now exists between us. War 
between these two great nations would be an inexplicable impossibility. 
We have got along without it for the last ninety years; we shall get 
along perfectly well without it for the next nine hundred years—ab- 
solutely so. 

The gravest questions have risen during this protracted period of 
peace, questions which other nations might have made causes for war, 
and we have settled them all without a single exception by resort to the 
peaceful mode of arbitration, to the principle of which Senate and 
people are all equally committed. You must not be troubled by hear- 
ing of any domestic discussion as to how this happy result of leaving 
every question that may arise between us to final settlement by arbitra- 
tion can best be brought about. In the practical application of the 
principle we have never yet failed in the past, and we shall never 
fail in the future. Of course, as you all know, there are questions 
which are not capable of arbitration, but no such questions are pos- 
sible, as it seems to me, to arise between your nation and ours. Our 
good understanding is now complete and perfect; our interests are 
more interwoven than ever before; our knowledge of each other is 
greater and closer than ever before, and every year and every day it 
is growing closer. It means very much that our multitudinous visits 
to your shores have been responded to in a single season by return 
visits of such men as the Archbishop of Canterbury, the Bishops of 
Hereford and Ripon, Lord Dartmouth, Mr. Bryce and Mr. Morley ; 
and, if I am rightly informed—if I am not mistaken—in the event 
of any change of Government the retiring Ministers would follow 
their example, and they would find in the capacious bosom of our 
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broad Republic the rest for which they were seeking and the new life 
and inspiration which would bring them home for the next rebound. 
And I really believe that, if you follow the advice of his Grace and 
these returned statesmen, a visit to America might be made hereafter 
an absolute qualification in the education of a British statesman. 

Our literature on both sides is filled and saturated with our good 
understanding. The most recent eminent historian of Great Britain 
exhausts the power of eulogy in dwelling upon the merits of those 
arch Republicans, George Washington and Alexander Hamilton, and 
even of Benjamin Franklin, who snatched the lightning from the clouds 
and the sceptre from tyrants. And it has also been discovered what we 
always knew—that my predecessor, Mr. Adams, who stood here like 
a rock for the interests of his country in days most perilous to our 
peace, has really proved to be in the end the best friend of both coun- 
tries, as Mr. Herbert Paul, in his last volume, for which I thank him, 
declares him to have been. He says that at Geneva he saved the ar- 
bitration from collapse and the two nations from falling apart, and he 
boldly suggests that he is entitled to have a monument at Westminster 
as well as at Washington. I thank him for that. Then, on the 
other side you have heard a good deal, and I have heard 
a good deal, of the rancor and bitterness that had grown 
into the American school-books, especially the school histories, 
bringing down to present times the hard feelings of our former con- 
flicts; but Mr. Goldwin Smith, whose name you will all respect as an 
historian, in his very recent address before the American Historical 
Association, declared that, having heard a great deal about this vice in 
the school histories in use in America, he made a collection of our school 
books of the present day and examined them, and he expresses the 
positive belief that there is very little in them which could give offense 
to any reasonable Englishman. 

Then you heard what my successor, Mr. Whitelaw Reid, who will 
soon be with you, said recently in New York. Let me read it to you, 
for it is a very good introduction of him to this audience. He said that 
international good will “after all is no longer a subject of much con- 
cern. We do not continue to worry over an object of national or in- 
ternational desire when it has already been attained. We are content 
to enjoy it.” The good will between your country and this already 
exists. Never at any stage of our history has it been so generally taken 
as a matter of course on both sides of the Atlantic. And let me say 
here that you will find my successor—you will recognize him as a life- 
long advocate of friendly relations between England and our own coun- 


1120 ARGUMENTS AND ADDRESSES OF JOSEPH H. CHOATH 


try. He will come among you as an old friend. You have received 
him before on several most distinguished and brilliant missions. His 
experience and diplomacy, his knowledge of affairs, his versatility are 
well known, and I am sure that you will give him a good old-fashioned, 
hearty British welcome. 

Now, serene and secure as our peace is, I am not so foolish as to 
indulge the hope that it will never be disturbed. Untoward events will 
happen, unfortunate things will be said, something or other will happen 
that will for the moment disturb the serenity of our peaceful relations. 
And how are these threats of disaster to be avoided? Standing here 
by the side of your predecessor, eight years ago, Lord Salisbury said 
that there was nothing in the traditions of Government, nothing in the 
tendencies of official life, which was any danger, if any existed, to good 
relations. ‘I'ake care,” he said, “of the unofficial people, and I will 
see that the official people never make any war;” and he went on to 
speak of that public opinion which dominated Governments then and 
which has since grown to dominate them still more. If any such un- 
happy occurrences do arise, we are to be tided over them by public 
opinion and by that great exponent of public opinion and guide of the 
public conscience—a high-minded and patriotic Press on both sides of 
the Atlantic. If the Press does its best to minimize such untoward 
events and to keep the people cool till sober second thoughts come we 
shall all be glad; but if they stir up the embers and fan the flames and 
pile on the fuel, they may get up a conflagration which will tax all the 
international powers of the fire brigade commanded by Lord Lans- 
downe and Mr. Hay to extinguish. 

And now why waste a night in words when I only came here to say 
a single word? I bid you, and through you the people of England, 
farewell with infinite regret, carrying with me the most precious mem- 
ories and the best opinions and a mind enlarged and improved by my 
six years here, having learned to take a broader and a happier view of 
our relations and the possibilities of our two peoples than I had before; 
and I end as I began, by thanking the Lord Mayor for his boundless 
hospitality and for giving us this splendid occasion for the interchange 
of friendly sentiments between two great and friendly peoples, 
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WELCOME TO AMERICA 


SPEECH AT A Banquet in His Honor Given sy tHE Pinerius So- 
CIETY OF NEw YorK, ON THE Occasion or His RETURN 
To AMERICA, JUNE 9, 1905 


It is quite impossible for me to make an adequate reply to your 
most affectionate and flattering address of welcome. 

Five weeks ago to-night, at the Mansion House, in London, I could 
not express half I felt of gratitude, of friendship, of pain at parting, 
when, in the presence of an assembly truly representative of all that 
is great and good in Great Britain, Mr. Balfour and Lord Lansdowne, 
in behalf of the English people, among whom I had lived so long, 
bade me godspeed and farewell. And now, in an equally representative 
assembly of all that I honor and love in America, made up, indeed, 
of the men with whom I have| summered and wintered for more than 
forty years, with a sprinkling here and there of young men who have, 
as it were, grown up at my feet and who are very dear to me, you, 
in behalf of my countrymen, give me an equally affectionate welcome 
home. 

If I could feel that I deserved half of the praise and benediction 
lavished upon me on either occasion I should be so vain that my head 
would strike the stars; but in truth and in deed I do not. 

It was my unique privilege to serve as Ambassador in two centu- 
ries, in two reigns, and under two of the most celebrated Presidents 
of the United States, and all the time my duties in England were very 
easy, very simple, and extremely pleasant. ‘Toward my own country- 
men who visit England in such increasing number every year, there 
was, of course, but one cardinal rule to follow: ‘That the Ambassa- 
dor represented no party, no section, and no social class, but was the 
equal servant of all alike. 

So that whether Mr. Bryan came, who fairly represented 6,000,000 
of our countrymen, with whose political faith I was at variance, or a 
Republican ex-President whom I had heartily supported, I was at 
the service of both alike—to bring them in contact with the leading 
men of the nation, and to put the limited resources of the Kmbassy 
at their command. And I am bound to say that in these two instances 
they were objects of equal interest to British statesmen, although I 
confess a feeling of disappointment when I had taken Mr. Bryan to 
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the Bank of England, and saw him handling gold bullion in its fa- 
mous vaults with apparent zest, to find that it seemed to have no effect 
on his political faith. 

Sometimes indeed the more exacting of my countrymen demanded 
a little more than I could do for them; as to breakfast with the King, 
or to stay at Windsor Castle, or to visit private establishments, to 
which I had myself no access, but on the whole, they were habitu- 
ally reasonable, and I found it a great pleasure to minister to the wants 
and convenience of my countrymen as far as possible. And the 
American Society in London, which plays a great part in that city 
in aiding distressed and stranded Americans, was always a great 
help to the embassy. 

Then, as to the people of England, I had express instructions from 
President McKinley to do all that I could to maintain and promote the 
friendship and good will that already existed between them and our 
people, and, following, the example of my distinguished predecessors, 
I moved freely among them and studied their institutions, their cus- 
toms, and their social life, and from the day that I landed until I left, 
I met with nothing but kindness, hospitality, and good will extended 
freely and cordially to me as the representative of my countrymen. - 

And I feel sure that almost every man, woman, and child in Great 
Britain is friendly to us, and that, as a people, they are determined 
always to be on good terms with the United States. I did what I 
could to make them better acquainted with our institutions, our his- 
tory, and our great men, being assured that better acquaintance is all 
that is needed to perfect and perpetuate our mutual friendship. They 
manifested great interest in our National heroes, in such men as Wash- 
ington, Franklin, Hamilton, and Lincoln. 

But there is one living American who appeals very strongly to their 
imaginations and is the universal subject of interest, curiosity, and ap- 
plause, and if his name were submitted to their suffrages it would 
command the same overwhelming support that it does among his 
own countrymen. You will not require me to mention his name. 

The history of our diplomatic relations with Great Britain in the 
last six years is familiar to you all. Two great and difficult questions 
which threatened to disturb, which did, in fact, disturb the perfect 
harmony which ought always to prevail, have been forever disposed 
of and set at rest, and there is nothing left of sufficient consequence 
to disturb the happy repose of Lord Lansdowne and Mr. Hay, who 
are the responsible authorities, and entitled to the credit of all that has 
been done, 
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Their conduct of our relations which are no longer regarded on 
either side as foreign relations, has been on both sides fair, square, and 
aboveboard, frank, honest, and sincere, and it will be happy for both 
countries if the same spirit shall continue to animate our official in- 
tercourse, 

There is another potent factor at all times exercising strong influ- 
ence for harmonious and cordial relations between the two countries. 
I mean the happy and earnest influence of his Majesty, the King, de- 
rived, Iam quite certain, from both his father and mother, and greatly 
strengthened by his pleasant recollections of his early visit to America. 

You will remember that at the time of the Trent affair, which brought 
such tremendous strain upon our peaceful relations, the Prince Con- 
sort, then I believe already overtaken by his mortal illness, acting of 
course for and with the Queen, rendered a great service to both coun- 
tries and saved the situation, by modifying a hostile dispatch which 
had been prepared for transmission to America. And I desire to bear 
witness that on every occasion, of which I had knowledge, the late 
illustrious Queen and the present sovereign of Great Britain have been 
steadfast in the faith, that any trouble between England and America 
would be a calamity to be avoided by all honorable means, a belief in 
which both the Presidents under whom I have served have fully shar- 
ed, and on which I have always acted. 

So I may sincerely disavow the somewhat lavish praise which your 
Chairman has bestowed upon me, in giving me altogether too much 
credit for the happily almost perfect relations which now exist be- 
tween the two nations. They have been drawn together by the force 
of political gravitation, their interests are largely the same, their prin- 
ciples are identical, their civilization is one and the same, and it will 
be strange indeed if, when in pursuit of the same object of comthon 
interest to both, while each moves in its own independent orbit, they 
do not confer, concur, and co-operate to bring about the same ends. 

So if you ask me to tell you in a word the result of my present 
knowledge of both countries, I would say that each has a vast deal 
to learn from the other; that each has infinite reason to be proud of 
its own institutions which it has worked out by itself by historical 
evolution, and that each can confer priceless benefits on the other and 
upon the world by constant intercourse and hearty cooperation. 

The American Embassy and its successive incumbents have every 
reason to be grateful to the English Court, Government, and people 
for their constant friendship. ‘There is but one drawback to its com- 
plete success and perfect prestige, and that is the want of a permanent 
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home, the property of its own Government, where the residence of the 
Ambassador shall be fixed and all the business of the Embassy be 
conducted. While all the other great powers who maintain embassies 
in London have such permanent homes, each its own property, the 
United States and Turkey alone lead a floating and nomadic existence ; 
each successive Ambassador hunting for a house which shall suit the 
length of his own personal purse. 

I believe that hardly two successive Ministers or Ambassadors of 
the United States in London have occupied the same house. ‘They 
have wandered from Baker street to Portland place, from Cromwell 
road to Lowndes square, and from Eaton square to Carlton House 
Terrace, and I myself had to move from one house to another in the 
midst of my term, because the owner, naturally enough, wanted to live 
in his own house. At last, however, by the courtesy and sufferance 
of my landlords, the Viceroy of India and the Prime Minister of Great 
Britain, I found places from which to float the Stars and Stripes. 
But what I maintain is that a great Nation like ours, rich, powerful, 
and ambitious, should have a house of its own on which to float the 
National flag on the Fourth of July and on all other great days, with- 
out leave or license from Viceroy or Premier or anybody else. 

My own position in the matter was graphically depicted, after I had 
been house hunting for about a month, by a poem in a newspaper, 
which represented a forlorn and travel-stained stranger wandering 
about the streets of London, always hunting, hunting, hunting, but 
finding nothing. At last at midnight the police, having grown suspi- 
cious of him, touched him on the shoulder and said: ‘You must move 
on, Sir; you must go home.” “Home,” said he, “home? I have no 
home; I am the American Ambassador.” 

‘Fhe present arrangement by which our country, almost alone among 
the nations represented at London by embassies, goes without a home 
of its own is undemocratic, unrepublican, and unbecoming to the dig- 
nity of a great nation. It is unfair to the President, because it limits 
his choice every time. He ought to be able to lay his hand upon the 
shoulder of whomever he considers the very best man among our 
eighty millions to represent the nation in each of the capitals of 
Europe, whether he has a dollar of his own or not. 

What we ought to have is a permanent embassy, spacious in area 
and simple in character, suitable for the representative of a republic, 
properly equipped and adequate for the purpose, in which each suc- 
cessive Ambassador would reside as a matter of course, the Nation 
alone being responsible for its dignity and fitness, and I hope that all 
of you who have any political influence will urge this modest reform. 
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ENGLAND AND AMERICA—THE BRITISH LION 
AND THE AMERICAN EAGLE 


SPEECH AT THE ANNUAL BANQUET OF THE CHAMBER OF COMMERCE 
OF THE STATE oF NEw York, DELMoNICO’s, NoveMBER 21, 1905 


Mr, President and Brethren of the Chamber of Commerce: For, by 
your kind partiality, I, too, am a member of this great body. ‘This most 
cordial reception which you have given me, this applause with which 
you have overwhelmed me, of which I hold myself wholly undeserving, 
has completely driven from my head all that I intended to say; [laugh- 
ter], but I have done the next best thing—my friend, Pierpont Mor- 
gan, has lent me his notes with the understanding that they are to be 
honored at maturity and not to be returned. [Laughter.] So I feel 
fairly well fortified at the start. I did hope to escape this moment. 
This is the third time within the last thirty days that I have been called 
upon to address this great Chamber of Commerce, but the relentless 
hand of your President has allowed no escape, no possibility of escape, 
and I am here reluctantly from my extreme modesty to respond to this 
toast of “England and America. The British Lion and the American 
Eagle.” I can take all that I have to say on this subject from this 
magnificent frontispiece upon the menu which some distinguished artist 
has prepared for this occasion—you have seen it; here is the goddess 
that represents commerce, holding out her arms in benediction over 
the British Lion and the American Eagle. Did you ever see such a 
peaceful lion? [Laughter.] Did you ever hear of such a tame eagle? 
[Laughter.] Well, they have been nourished and prepared for this 
occasion. ‘The beast of prey and the wildest of birds! See to what 
they have been reduced. For the purposes of this occasion, that they 
might lie down peacefully together they have been furnished with noth- 
ing to feed upon but pineapples, bananas and grapes. [Laughter.] 
What wonder then that for the moment they are peacefully inclined. 
But I notice that one keeps a sharp eye upon the dome of the Capitol 
at Washington, and the other, with his paw extended, is ready to go 
to the relief and rescue of the Parliament Building at Westminster, each 
keeping a jealous watch upon his own capitol. And yet here they are, 
and this is my text. Here they are lying down peacefully together, and 
under their protection the goddess of commerce is achieving her vic- 
tories all the world round. [Applause.] I am entirely at a loss to un- 
derstand how the President of the Chamber of Commerce could have 
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lavished upon me praises so wholly undeserved. I disavow the con- 
siderable share that he imputes to.me in that magnificent state of good 
feeling that now prevails between ourselves and the mother country. 
Why, they have been growing together for the last ten years, and every 
revolving year has brought them nearer and nearer together. [Ap- 
plause. ] 

I think during the last week there was a demonstration in this city 
and country which must carry home to the minds of our friends across 
the water the conviction that the peace that exists between these two 
countries is never likely to be broken. [Applause.] It is upon the 
united action of these two great nations in peaceful employments that 
the peace of the whole world depends, and we did not too freely lavish 
upon the visitors who have just left our shores, Rear Admiral Prince 
Louis of Battenberg and the officers of his squadron, demonstrations of 
affection from all of our people who came in contact with them. 

When I look around me upon this sea of upturned faces, all sober 
[laughter], all earnest, all devoted to this cause of which I am now 
speaking, of peace between these two great English speaking nations of 
the world, I am satisfied that here, in this body, in this very company, 
that represents the wealth, the commerce, the patriotism of this na- 
tion, we have a guarantee of the preservation and perpetuation of that 
peace. [Applause.] The Chamber of Commerce—I wish I could give 
you a realizing sense of the good that it did by the visit of its repre- 
sentatives to London while it was my good fortune to be residing there 
as Ambassador, and of the lasting impression which your representa- 
tives made upon the entire community to which you sent them. From 
the King and Queen at Windsor, who received them so cordially, when 
they went as the real representatives of the life and vigor of this na- 
tion from the countless societies and associations who received them 
with honor, from their fellow Chamber of Commerce in London, which 
welcomed them at a banquet such as I have hardly seen excelled in 
splendor and cordiality, there was one uninterrupted, unbroken mani- 
festation of welcome and applause that should make the Chamber of 
Commerce proud of its existence for all time. [Applause.] And when 
your President addressed them, when he told as he told so plainly, and 
at the same time so eloquently, of their friendly and loyal disposition, 
and of the real common interest that bound the two countries together, 
he spoke words which have not yet been and will not soon be forgotten 
in London. That banquet at which your representatives, whose quality, 
I think, was a surprise to the people of that commercial metropolis, were 
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entertained by the Chamber of Commerce of London, has really be- 
come historical. 

It was there that Lord Lansdowne, the Secretary for Foreign Af- 
fairs, gave them that noble welcome, and it was at the close of that 
welcome that he uttered this sentiment: ‘The President of the United 
States will in the years that lie before us be not only in his own coun- 
try, but in the world, a potent influence for the good of the human 
race.’ [Great applause. ] 

Within a few short weeks of the utterance of that sentiment the 
President for the time being, of whom he spoke, fell by the hand of 
an assassin. But the King never dies, and the President never dies, 
and what he said on that occasion has been exemplified with marvelous 
force by the important work of our present President. [Great ap- 
plause and cheering. | 

How truly he has been “a potent influence for the good of the hu- 
man race!’ Seldom does it fall to the lot of any man—any president, 
any king, any emperor, to render to mankind the service that it has 
been his good and great fortune to render during the past year. [Ap- 
plause.| When the part that he had in bringing about the peace that 
terminated that frightful war, which was ravaging the other end of 
the world, when that comes to be known—if it ever does become fully 
known—it will be seen that he deserves the name of Peacemaker, as 
greatest of all his titles. [Applause. ] 

And now what shall I say of the mission of this Chamber? The 
mission of this Chamber of Commerce? Chamber of Peace; Chamber 
of Conciliation—not only between this nation and the nation from which 
we sprang, but with all the nations of the world. How gloriously it 
has fulfilled its mission! For one hundred and thirty-seven years—is it, 
Mr. President—for one hundred and thirty-seven years, it has filled 
its place in this community. For all that time—four generations of 
men—it has done what in it lay to promote the commerce and neces- 
sarily with the commerce to promote and advance the peace of .the 
world. Peace is inseparable from commerce, and commerce fails the 
moment that peace fails. I know not how you regard the career of this 
Chamber, but it does seem to me that it is one of those bodies that re- 
flect ever new and growing credit upon the city and the country, of 
which it is a noble representative. [Applause. ] 

I think it would bear investigation [laughter] by any Legislature 
[laughter], by any Committee [laughter], by any Examining Counsel 
under calcium light, who might probe to the bottom the facts of its his- 
tory from its beginning until now, and not one flaw in its record be 
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discovered. [Cries of “Good!’] I hope that the history of this Cham- 
ber of Commerce for this last one hundred and thirty-seven years will 
sometime be fully written. There will not be found a single blemish 
upon it. There will be nothing but devotion to the prosperity and the 
welfare of the City, the State and the Nation. [Applause.] 

There is no need for me to recall the great things with which this 
Chamber of Commerce has been identified. One of the greatest, one 
of the last, one of the best, is what it has accomplished in the way of 
relieving and extending, and making possible, and successful, the mar- 
velous traffic of this wonderful city. [Applause.] This subway, which 
is very largely its work, has made possible the development of this city 
on a scale that never has before been dreamed of. I will not recite the 
names of the members of this body, who have been so largely instru- 
mental in bringing about this wonderful result, a result which, now 
that it is done, as is already manifest, is only the beginning of what 
they have yet to accomplish. [Applause.] One would have supposed 
that when this subway, which was so largely the work of the members 
of this Chamber, was opened, that there would be no more any fear of 
any need in the future of enlarging our facilities of transportation. 
And what is already manifest? You find it choked and crowded at 
every hour of the day, and a constant demand for still new and en- 
larged facilities. It is not possible to keep up, apparently, with the 
growth of this wonderful city, which is only developed and magnified 
by every introduction of new means of progress and transportation 
within it. Too much credit cannot possibly be given to the skill, the 
energy, the enterprise, which this Chamber has contributed in carrying 
through that great enterprise. It is only one of the great things to 
which this Chamber and its leading members are entitled to credit. 
So far as I can see there is no graft in this Chamber. [Laughter.] 
There is no possibility of anybody making anything out of this Cham- 
ber; but it has always devoted itself with unerring skill and wisdom 
to the development of the resources of the City and the Nation. [Great 
applause.] Its voice is potent on every great public question, and, so 
far as I have observed, it never fails to make that voice known on every 
critical question. 

Much as it has done in the past there is vastly more for it to do in 
the future. Let me refer to one subject only—the development of 
American commerce, which is itself your peculiar duty and mission. I 
wish that all the members of Congress who have to vote on the ques- 
tion could visit the ports of Europe and Asia and Africa and South 
America, and search for the American flag. They would find it now 
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and then on a squadron, on a ship of war, under the command of my 
friend Admiral Coghlan, or some of his brave assistants. [Applause. ] 
They would find it now and then on a yacht that Mr. Morgan [laugh- 
ter] or some other of our great yacht owners might be navigating to 
the uttermost corners of the world. But as for its having any share 
in the carrying on of our foreign commerce, why all that is yet a thing 
of the future. [Applause.] Something has got to be done to restore 
our flag to the seas where it belongs [great applause] and for one, I 
think the voice of this Chamber will always be potent in demanding 
that that something shall be done. [Great applause.] I do not know 
that it is to be. There I tread on dangerous ground.  [Laughter.] 
Some people would like to have every American entitled to the right, 
that the Englishman enjoys, of securing a ship wherever he honestly 
can, and putting the American flag over it. [Great applause.] Oth- 
er people can see no better use to which a little of the money in our 
National Treasury can be put than supporting by subventions and sub- 
sidies American ships, which shall answer for the service of the Ameri- 
can people. [Great applause.] For one, I believe that this people will 
not be satisfied until, for the great transmission of their thousands of 
millions, is it, Mr. President?—thousands of millions of exports and 
imports they have to rely, not on the English flag, or the Dutch flag, 
or the Irish flag, [laughter], or the Swedish flag, but are made certain 
that under our own stars and stripes our business shall be done. [Great 
applause. | 

But you see, as I said when I got up, gentlemen, I have nothing to 
say. I feel immensely grateful personally for that cordial manifesta- 
tion of good will which you have shown to me. One of the greatest de- 
lights of my return to this country was to find how my countrymen 
everywhere, and especially in this City of New York, how glad they 
‘were to see me at home again. [Applause.] 

And so, Mr. President, I won’t occupy any more of your time. There 
are a great many things that I should like to say to you. 

[Cries of “Go on. Go on.”] 

How can you urge me to go on when it is time for me to go off? 
How can you urge me to go on when all these distinguished gentlemen 
are here—the Governor of the State of Virginia, and my friend and 
colleague, General Porter [applause and cheers], who has done far more 
than ever I had the opportunity of doing, in the splendid position that 
he occupied in France, for the protection of American commerce—how 
can you ask me to go on when all these gentlemen are waiting and burn- 
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Mr. Morgan’s notes are not yet exhausted. [Laughter.] I never 
felt so rich; I never expected to-feel so. rich.. Why, they would sup- 
port me, those notes in my pocket, and in my head, if I were to talk 
to you until your next annual celebration in 1906. It is hard to let 
go; I enjoy the feeling of having them as my vouchers. [Prolonged 
laughter. | 

But there is a time for all things. I have had my time, and now I 
shall give way to General Porter, my colleague, who is equally entitled 
to his. [Applause’] 
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BIEPNYO YEARSTAGO 


SPEECH AT A DINNER OF THE New ENGLanp Society, NEw YorkK 
City, DEcEMBER 22, 1905 


I thank you for this cordial greeting. Nothing that I experienced in 
England gave me more pleasure than this welcome from my old friends 
and companions in this Society which is so dear to my heart. I am 
sorry to find myself for the first time before you so situated that I 
do not feel at liberty to play to the galleries—the most absorbing, the 
most fascinating, the most bewitching game that man can play. You 
have only to look into the galleries to see that neither bridge, nor golf, 
nor foot-ball with all its drawbacks and halfhacks and quarterbacks, 
furnishes any sport so delightful as that. 

I listened very carefully to what your President in his eloquent and 
impressive opening address said, and I got one idea from him that bore 
directly upon this subject. He said—and he will correct me if I mis- 
understood him—that the whole object and result of the Puritan train- 
ing was to fit us better for companionship with superior beings. I 
listened most faithfully to what our great President of Harvard said, 
and he told you how much we had improved under collectivism and 
under individualism, and he hardly knew under which the more, and 
yet, in this respect of training for companionship with these superior 
beings, it does not seem to me that we have made any progress at all 
in these two hundred and eighty-five years that have elapsed since the 
landing on Plymouth Rock. That is, if Longfellow rightly tells us 
the history of the relations of John Alden and Priscilla Mullen. 

I am a little sceptical on this question of a steady and permanent im- 
provement, upon which President Eliot and Mr. Crothers have lavished 
so much earnestness and enthusiasm. That last result of scientific cul- 
ture in Massachusetts that Mr. Crothers has told us about—the gypsy 
moths imported first, their destructive work, and then the hostile in- 
sects that were imported afterwards to prey upon them—that was not 
a new idea at all. That is not an advance on New England science; it 
is merely a repetition in another form of the story of the triumphant 
scientific experiment of the New England farmer one hundred and 
fifty years ago, who crossed his bees with fireflies in order that they 
might work all night. 

To-night I have been recalled here from a remote past, a veteran who 
lags superfluous on the stage—I believe the only survivor present of 
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those who attended the festival of this Society fifty years ago. If 
there is any other gentleman who- was present on that occasion let him 
now speak. None? ‘Then none have I offended or overlooked. When 
I was in Egypt they showed me the bodies of some prehistoric men 
who had been resting in the sand—not mummies, but people who had 
been resting in the sand for somewhere between five and ten thousand 
years; and they had been dug up and brought to the Medical Museum 
for the purpose of teaching the men of to-day lessons in anatomy, 
physiology, archeology, and human history. And so the President 
has summoned me—and he had a right to—because I was actually pres- 
ent and he has asked me seriously to tell you some of the incidents and 
details of the celebration of this Society fifty years ago—in 1855. 
Well, the circumstances, and especially the political circumstances, 
that surrounded the Society and this city at that day must be recalled. 
It was half way between the passage of the compromise measures of 
1850, fugitive slave law and all, which were believed to have settled 
the slavery question forever, and the election of Lincoln in 1860, which, 
as history proved, did settle it forever. The Kansas-Nebraska bill had 
just been passed, and had shown the utter futility of moral means (or 
immoral means) for putting an end to that evil which lay at the very 
root of the honor and the life of the nation. Men’s minds were divid- 
ed, distracted. Some clung to the traditions of the past and cried, 
“Peace, peace!” when there was no peace, or possibility of peace. 
Some looked to the inevitable and irrepressible conflict as the only cure 
for existing evils, and the great majority were still halting between the 
two opinions, thinking one way one day and the other the next. And 
New York was the neutral ground on which it was easy and safe to 
express every form of opinion; but her commerce, her destiny as the 
one great port of the continent, pleaded always that there must be no 
disturbance of existing conditions, and, above all, that there must be no 
war. She was then a comparatively small city—only 500,000 inhab- 
_itants, all living below Forty-second street—as compared with her pres- 
ent expanded area of 330 square miles, I believe it is, and four mil- 
lions of people. There were no great fortunes yet in those days. 
There were some rich men—lI doubt if any as rich as the richest citizen 
of Cambridge to-day; but they were paltry in comparison with the 
colossal accumulations of to-day. Men came here in those days to 
make their fortunes, and not a single one had yet appeared of those 
millionaires, of every race and nationality from every part of the 
country, who, having made fortunes elsewhere, now come here to spend 
them, and who have thus changed the whole social life of the city. 
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State rights were still largely asserted, and pride of State birth was 
strongly felt and strongly maintained. ‘hat great drift of power and 
authority to Washington, which began with the war and which has 
grown stronger and stronger ever since and is growing more rapidly 
to-day than ever, had not yet begun. 

It was in such a situation that the members of this Society assembled 
in 1855 to celebrate the day that is so dear to us. It took two days then 
to celebrate the memory of that little band of colonists who now are 
recognized as the most famous ever known in the world. The place 
selected for the celebration was Dr. Cheever’s church on Union Square 
—on the very spot, I believe, where afterwards the golden house of 
Tiffany was erected—and there came to conduct the celebration two 
great citizens, two great New Englanders, Dr. Oliver Wendell Holmes, 
beloved by everybody, and that noble old champion of liberty, John 
Pierpont. There could not by any possibility have been selected two 
men who more fitly illustrate the contrast of ideas that then divided 
the nation. ) 

We assembled to hear the orator and poet of the evening on the 
21st of December. The orator, Dr. Holmes, was the best embodiment 
of New England culture and refinement. Tender-hearted and unwilling 
to offend anybody, he delivered the most eloquent discourse, in which 
he spoke for harmony between the threatening sections of the country, 
so soon to be divided. He pleaded for a closer union between New 
England and the rest of the country, and between the North and the 
South. He deprecated all extreme ideas, and one of the themes on 
which he laid most stress would have interested our President, General 
Hubbard, if he had been there; for. he even denounced the Maine law 
which had recently gone into operation. He spoke for a continuance 
of compromise, and for the strict observance of all constitutional obliga- 
tions, and although he was then, as he always was afterwards, as I 
think, the most popular man in the country, his audience was so di- 
vided that distinct hisses were heard at many of his emphatic periods. 

Dr. Holmes was one of the most loyal and patriotic of men, and no 
man was more devoted to his country, as the result soon proved; but 
he never could have dreamed, as he stood there pleading for harmony 
between Freedom and Slavery, that in less than seven years, imme- 
diately after the bloody battle of Antietam, a telegram would arouse 
him from his slumbers at midnight, telling him that his first-born son, 
whoin he had given to the service of his country and the cause of lib- 
erty, had been shot through the neck, but that the wound was not 
thought to be mortal; that next morning he would have to start on 
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that famous search for his captain, “The Hunt for my Captain;” and 
that after.a week’s journey. over hundreds. of miles, visiting hospitals 
and camps and railway stations, he should find him at last among the 
wounded in a baggage-car entering Hagerstown in Maryland, and should 
exchange those greetings so characteristic of the self-contained Bos- 
tonian, but which he has made so. classical and historic. As they came 
together, the father and the son, their first words were: “How are 
you, boy?” “How are you, dad?” 

When Dr. Holmes sat down, then up rose old John Pierpont and 
blew a mighty blast for freedom. Why, you would have thought that 
his own withers had been wrung by slavery. At any rate, the iron of 
slavery seemed to have entered into his soul. I think he must have 
been in State street when Anthony Burns was hurried down on his way 
from the Court House in the hands of federal officers and federal 
troops, to be carried back to bondage in the South. 

After Mr. Pierpont had most pathetically spoken of the sufferings 
and troubles of the Pilgrim mothers and the Pilgrim fathers, he broke 
out into a splendid apostrophe to the spirit of liberty, of which the 
Pilgrim fathers had been the finest -exponents in history, and he 
concluded with that stanza which he made historic: 

“Oh, thou Holy One, and just, 

Thou who wast the Pilgrims’ trust, 

Thou who watchest o’er their dust 
By the moaning sea; 

By their conflicts, toils, and cares, 

By their perils and their prayers, 

By their ashes, make their heirs 
True to them and Thee.” 


Well, next day came the dinner at the Astor House, which compared 
with this banquet of yours to-night very much as that ancient and sim- 
ple hostelry of that day compares with this glorious House of Mirth, 
the Waldorf-Astoria. 

Harmony prevailed there, absolute harmony, in spite of all that had 
happened the night before. Dr. Holmes had improved the occasion 
over night to prepare some verses for the reunion and show how little 
he had been disturbed by what had taken place the evening before. 
Let me read you two or three of his stanzas: 

“New England, we love thee; no time can erase 
From the hearts of thy children the smile on thy face. 


*Tis the mother’s fond look of affection and pride 
As she gives her fair son to the arms of his bride. 
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“Come, let us be cheerful, we scolded last night, 

And they cheered us and—never mind—meant it all right. 
To-night we harm nothing, we love in the lump. 

Here’s a bumper to Maine in the juice of the pump! 


“Here’s to all the good people, wherever they be, 
That have grown in the shade of the liberty tree, 
We all love its leaves and its blossoms and fruit, 
But pray, have a care for the fence round the root. 


“We should like to talk big, ’tis a kind of a right, 

When the tongue has got loose as the waistband grew tight. 
But as pretty Miss Prudence remarked to her beau, 

‘On its own heap of compost no biddie should crow.’” _ 


Well, the night before Dr. Holmes had told his audience the story 
of Io, beloved of Jupiter and changed by him into a heifer, to protect 
her from the wrath of Juno, but Juno was too much for him, and for 
her, and sent the gadfly to torment Io and to drive her careering over 
seas and continents, until at last she brought up in the Valley of the 
Nile, resumed her original form, became the mother of kings and the 
founder of a new dynasty, and was ever afterwards worshipped by the 
Egyptians as the goddess Isis. He had likened to the gadfly the edicts 
of Elizabeth and of James, which had driven the Pilgrims, and the Puri- 
tans, out of the English Church, and had sent them over the broad 
ocean to found a new empire. And when Mr. Pierpont found in what 
a delightful frame of mind Dr. Holmes had come there in spite of the 
discomfort of the night before, he responded to his verse with this: 

“Our Brother Holmes’s gadfly was a thing 
That Io knew by its tormenting sting. 


The noisome insect still is known by this, 
But geese and serpents by their harmless hiss.” 


And Dr. Holmes immediately jumped to his feet, and replied, im- 


promptu: 
“Well said, my trusty brother, bravely done; 
Sit down, good neighbor, now I O you one.” 


That is the way we celebrated the day fifty years ago, and we had 
as good a time as I have ever known the New England Society to have 
since. 

But now, I have another duty very briefly to perform, by right of 
seniority, as an ex-President of this Society; and that is to say a few 
words about the ex-Presidents. Considering that I was elected Presi- 
dent of this Society thirty-eight years ago, and that all my predecessors 
and my seven immediate successors have already crossed the Great Di- 
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vide, I think perhaps I had better avail myself of my chance while I 
have it, to say a few words for the ex-Presidents. Not all. The living 
ex-Presidents—General Woodford and Mr. Bliss and Judge How- 
land needn’t be afraid of that—they can speak for themselves. When 
we retire from the chair we pass into the ranks, and eat our Boston 
baked beans and pumpkin pie with that humility which is characteristic 
of all New Englanders. But of the departed ex-Presidents, and of 
three of them, who were very dear to me, I wish to say a few words. 
I think this can be said of all without any invidious distinction, without 
singling out any from the list, of all the ex-Presidents of the Society, 
that they were most typical New Englanders in New York, and be- 
cause of the qualities which they showed in that way, they were elected 
your Presidents. What do I mean by typical New Englanders in New 
York? Let me see if I cannot state it in a very few words, in a way 
which will commend itself to many of you, from your own personal 
experience. 

In an humble old homestead in New England, in town or country, 
presided over by God-fearing and man-loving parents, where both plain 
living, very plain living, and very high thinking prevailed, the whole ob- 
ject of the family life from the beginning to the end was to create a 
future for the sons and daughters. The whole of every year was dedi- 
cated to that, and every sacrifice that was necessary was made to give 
the boys and the girls the finest education which their times afforded. 
I remember one such household where the struggle was strenuous and 
unceasing, and it was the proud boast of the parents that they did suc- 
ceed, on a modest professional income, in keeping four sons, Mr. 
President, four sons at once, in one single year, in one annual catalogue 
of Harvard College. 

How were such triumphs achieved? Of course, it was by absolute 
self-denial; by utter self-sacrifice; by subordinating always the pres- 
ent to the future; by really merging the entire lives of the parents in 
the success and future career of their children. All honor to such 
fathers and mothers, who are and always have been the great glory of 
New England! They are entitled to the chief part of the credit, ra- 
ther than the children. A shame would it be to the children, if con- 
science, and duty, and enterprise, and public spirit, and’ patriotism were 
not quickened and nourished by such nurture and such discipline. 

Thus bred and trained, the boy comes to man’s estate and looks 
about him. The world is all before him where to choose, and if health 
be sufficient and courage dwell within him, and that stern tenacity of 
purpose, which is indispensable to success anywhere, as he looks out 
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upon the world, New York with its teeming life and its splendid prizes 
holds out to him an irresistible fascination. Leaving.his home, followed 
_ by the blessings and the hopes of those dear ones who have done so 
much for him, he comes to New York empty-handed; but with a 
courage all his own, and bearing perhaps one letter of introduction from 
some prominent person in his neighborhood to some New Englander 
of a preceding generation, whose success here has found an echo in his 
native region. The letter gives him all the credit it can, and commends 
him to this friend to smooth his first steps. By this, or by some means, 
getting his foot upon the lowest round of the ladder; he can do his own 
climbing after that. If he has good fortune—for after all “the race is 
not always to the swift nor the battle to the strong, nor riches to men 
of understanding, but time and chance happen to them all’’—if he has 
good fortune, he can reasonably be certain of success here, and possibly 
may become President of the New England Society. 

Such is my idea of the typical New Englander in New York. There 
were three of your ex-Presidents who were very near and dear to me. 
I grieved at their absence when I came home from abroad, and re- 
membered the warm hand-grasp which each gave me when I went away. 
All were distinguished ex-Presidents of this Society. I refer to Mr. 
Evarts, Mr. Carter, and Mr. Beaman. 

What a splendid example of New England culture and New Eng- 
land training was Mr. Evarts! I owe him more than words can tell. 
My connection with him was very close, from my arrival here in 1855 
until his death in 1901. I brought to him a letter of introduction, such 
as I have described, from Rufus Choate, who was then at the very 
zenith of his fame. A few years before he had delivered before this 
society his famous oration, of which the refrain was “A Church with- 
out a Bishop and a State without a King.” He was most beloved and 
most honored by all New Englanders, as well as by the rest of the 
country. When I handed ‘that letter to Mr. Evarts he took me by 
the hand and said: “Join the New England Society, and come into 
my office.” And my fortune was made! My first steps were most 
effectively smoothed by him. 

What a great professional career he enjoyed; how he leaped to the 
front almost at the beginning of his life here in 1840, and maintained 
his place to the end against all competitors, and with the entire con- 
fidence of the profession and the community! His career professionally 
was as fortunate as it was well deserved. It was most unique, for 
certainly never in this country before, and never since, did four great 
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forensic causes occur in the short time while one and the same man was 
at that professional height which commended him as a leader in all 
of them. I refer to the impeachment of a President, the Electoral 
Commission, the Geneva Arbitration, and the trial of the Beecher case 
—all testing professional capacity in the very highest form and in 
every varied way, and in each case he was found fully equal to the occa- 
sion. ‘Then what a leader he was of public sentiment! Courageous, 
conservative, learned, he was always willing to give his service and his 
advice and guidance to his fellow citizens. Many of you remember his 
sparkling wit, how it lightened and enlivened all the meetings of this 
Society, of which he was the life and the soul for many years. He was, 
in truth, the quickest-witted man that I have ever met on either side 
of the water. Character is what tells. It was that grand, unfailing 
Puritan character, guided by conscience, devoted to duty, that gave him 
predominance among his fellow citizens and made him dear to their 
hearts. So that he, 1f any man, deserves some public monument in 
New York to transmit to future generations the knowledge of his 
great character and his invaluable public services. 

What shall I say of Mr. Carter, another of your great ex-Presidents 
and another of the great products of New England soil and of Harvard 
culture? When I entered Harvard College in 1848 I found him there 
already a marked man, where he had been for two years, dominating 
the minds and affections of his fellows. . When he came to New York 
at the time of his graduation it was the certain expectation and hope 
of all in his college that he would meet with great success here. Car- 
ter had a hard, up-hill fight from the beginning, but he reached the 
goal of his ambition, which was the leadership of the New York Bar and 
the American Bar. He was one of those pure lawyers, who owed noth- 
ing to the adventitious aid of title or of office; one of that little group 
of great untitled advocates of whom America is so proud, like Mr. 
Horace Binney, and Mr. Sidney Bartlett, Mr. Daniel Lord, and Mr. 
Charles O’Conor. He was one of that famous galaxy and was equal 
to the best. On great public questions he was always at the service of 
the community, but he could never quite keep step with any party. He 
never narrowed his mind to give up to party what was meant for man- 
kind—I mean his great personal character, and influence, and wisdom. 
It is but yesterday that he was taken from us, and it does seem to me 
that the New England Society and the City of New York have met 
with no greater loss in recent years, and that as long as manly char- 
acter, great mental endowments, and sublime public spirit are to be re- 
warded with admiration he must be accounted among your truly great. 
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A word now about Mr. Beaman, another most typical New England- 
er in New York, trained under the very discipline that I have described 
to you and showing all its best merits and results. He was nearer to 
me than a brother, and I cannot sit down without saying a word or 
two about him. When Walter Scott was dying he said to Lockhart 
as his parting blessing, “Be a good man, my dear, be a good man;” 
and that is exactly what Beaman was in a preeminent degree—with the 
biggest of hearts and the warmest of sympathy, and the most far- 
reaching sense of the brotherhood of man. I think that he had more 
friends in New York and more friends in the country than any man | 
have ever known. He had a singular and marked capacity, a genuine 
instinct, for friendship. He had a full, great-hearted sympathy, and 
he touched human relations at more points than any other man among 
us. All the people that he met were his friends, and, besides that, he 
had a nobility of character which gave his judgment and opinion vast 
and beneficent weight with all with whom he came in contact. I know 
that his intuitions of law were, nine times out of ten, better than the 
results of other men’s study. He was a most delightful and beautiful 
character, and he was one of those men of whom this Society and this 
city can well cherish the memory. “He that would be greatest among 
-you, let him be the servant of all,” and that is what Beaman always 
was, and was always trying to be, and so I think I havea right to class 
him among your great Presidents. 
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HARMONY OF THE BAR 


SPEECH, AS INCOMING PRESIDENT, AT A BANQUET OF THE NEW YoRK 
STATE Bar AssocraATION, ALBANY, NEw York, JANUARY 
17, 1906 


Mr. President and Gentlemen of the Bar Association: We are all 
lawyers here to-night except the Bishop and—the Judges. (Laughter. ) 
So as I rise at this late hour to address this great company of exhausted 
receivers (laughter) I suppose that I can freely speak my mind. A 
great privilege, which I enjoy more and more every day I stay at home, 
because for six years I occupied a position in which I was absolutely 
tongue-tied and never free to say exactly what I thought. All limits 
of time have been removed from me now. This Association was sum- 
moned to sit upon the 16th and 17th of January, 1906, and now the 
18th has long since commenced and I am free to occupy it all. (Laugh- 
ter.) Well, I want to say one thing, and that is that never until to- 
night did I really know the lawyers of New York. I thought I had 
a familiar acquaintance with them, having wrangled with them, played 
with them, worked with them, rubbed shoulder to shoulder with them, 
for fifty years. I knew the good fellowship that prevailed among you, 
but I never knew you were such absolute masters of harmony until I 
heard you sing to-night. (Laughter.) We might have expected it 
in time among lawyers, but such absolute harmony never has been 
heard before as when led by His Honor, the Chief Judge, you sang 
these delightful songs together. (Laughter.) It reminded me when 
I tried to. join in it and found myself successful (laughter), of a little 
incident in the lives of two of the most honored and beloved of our 
profession in New York, who have unhappily been taken from us. 
Two who were very near and dear to me; I refer to Mr. Evarts, whom 
you all honored, and to Mr. Beaman, whom you all loved. I went 
many, many years ago to Windsor to attend the wedding of Mr. Bea- 
man to the daughter of Mr. Ewvarts, and that jovial spirit, the bride- 
groom, as soon as he had returned from the church, sat down at the 
piano and played with great gusto “I would I were single again.” 
(Laughter.) Well, the next morning Mr. Evarts was heard coming 
down the stairway from his bedroom making a horrible noise, and the 
whole family rushed to the foot of the stairs. “Why, father, father! 
we didn’t know you could sing.” He said, “Well, I never knew it my- 
self until I heard Beaman.” (Laughter.) Hereafter I think the Ju- 
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diciary and the Bar of New York will be surrendered to harmony al- 
together, and when I next enter the Court of Appeals I shall expect 
to hear a chorus led by His Honor, the Chief Judge, concluding 


“For it’s always fair weather when good fellows get together. 
With a stein on the table and a good song ringing clear.” 


(Laughter.) 
And when I rise to address the Appellate Division I am sure I shall 
carry with me the judicial echo of 


“Sweetheart, your tears are falling, 
Blue Bell, we two must part.” 


(Laughter.) 
And if I shall be honored ever again in trying a cause before the 
Supreme Court I shall preface my address to that tribunal by asking 
them to join with me in singing 


“Do, do, come and have a stein or two, 
Under the, Anheuser Bush.” 
) 


(Laughter. ) 

Well, gentlemen, let me say with all modesty and all pride that I 
consider it the greatest honor I have yet received to be elected Presi- 
dent of the Bar Association of the State of New York. (Applause.) 
You will wonder that I hesitated a little before taking up the responsi- 
bilities and the burdens of this great office. I asked the gentleman who 
waited upon me to urge my acceptance many questions. I asked him 
what was your President’s salary. (Laughter.) I asked him what 
patronage he wielded, what perquisites he could enjoy himself and 
distribute to his sons and his sons-in-law. (Laughter.) I asked him 
if this Association still maintained a-high-minded Committee on Griev- 
ances to whose bosom I might fly in case I was myself aggrieved, and 
having received satisfactory answers to all these questions I-came to 
make myself your servant and to do your bidding for the next year. 
(Applause. ) 

Well, now, having been so long abroad I suppose you expect me to 
give a brief account of my stewardship. (Laughter.) I believe you 
were all perfectly delighted when I went away as an ambassador to 
exhaust my estate in the service of my country. (Laughter.) The 
experience of going and the coming and the returning of an ambassador, 
of an American ambassador, is very like the history of the Prodigal 
Son. (Laughter.) Bishop Doane will excuse me if I do not state the 
facts correctly, but I believe that the narrative is that he took his por- 
tion of his substance and went into a far country and there he wasted 
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his substance in generous living. (Laughter.) . General Porter, 1 
know, can stand by me in verifying that statement, and then my return 
was just like the Prodigal’s. I believe the story is that when he was 
yet a great way off his father saw him and had compassion on him, 
and ran and fell upon his neck and kissed him, Isn’t that right? Some- 
where in Bracton or Fleta, I don’t remember which, I wish some young 
brother of mine will find me the sentence, there is that charming state- 
ment that the common law is like a nursing father, making void the 
part where the fault is and preserving the rest. 

Now, this profession of the law, my nursing father, who gave me all 
that I had, all that I spent and all the little that I had left, saw me when 
I was yet a great way off and had compassion on me, and ran to me 
by cable and offered me an earnest and warm welcome home, and when 
I came here you fell upon my neck and kissed me with the seal of this 
great office of President of the Bar Association of the State of New 
York. (Applause.) I congratulate you, gentlemen of the Bar, on the 
great accession that we have made to our ranks to-day, and I congrat- 
ulate General Porter that in joining our ranks he has but completed 
a great career. He was practicing international law to my personal 
knowledge for eight years to the great benefit of his country in pro- 
tecting their interests in the great republic of France, and now, Gen- 
eral Porter, you have received to-day another of the rewards which 
your countrymen have delighted to heap upon you. You have been 
enrolled in the glorious ranks of the Bar. Having become a member 
of this Bar, General Porter, all the bars in America are open to you 
now. (Laughter.) You can drink freely at their copious fountains, 
and if you can absorb and appropriate their warming and inspiring in- 
fluence you will be a better and a fuller man each day. (Laughter.) 
It is perfectly outrageous in me to go on with these remarks. It is 
cruel to those dear inhabitants of the gallery. What martyrs they have 
been to the great cause of law and eloquence to-night. They gathered 
early, while you were still filling the inner man, regardless entirely of 
the inner woman, ‘providing nothing for them but this post-prandial 
feast, to them really a Barmecide’s feast. 

I wish I could have time to tell you of my rich experience with the 
great Bench and Bar of England. I wish I could give you an idea of 
their cordial hospitality. It would require a long discourse to tell you 
of the learning, the lofty character, the great ability, the immense effi- 
ciency of that great Bar, of the dignity, the serenity, the wisdom of 
those great Courts. They welcomed me on your behalf, they honored 
me because I was your representative and because they were in full 
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sympathy every day with the profession in New York. I found con- 
stant reminders of that close connection that binds the profession every- 
where together, and nowhere more strikingly than when I was honored 
by. being permitted to enter my name on the roll of the Benchers of 
the Middle Temple. I found before me on the rolls of that ancient inn 
the names of five Americans who were signers of the Declaration of 
Independence, of three Americans who were signers of the Constitu- 
tion of the United States, one of whom was afterwards nominated by 
the President for Justice of its Supreme Court. But I cannot keep you 
any longer. I shall try to discharge the duties of this great office. I 
cannot hope to fulfill them satisfactorily, but I will do my best. Our 
profession occupies a most unique position in America. Besides the 
strictly technical and professional functions that rest upon it and which 
it shares in common with the Bar of other countries, and especially of 
England, it is responsible as no other Bar that I know anywhere is for 
the creation, the preservation, the maintenance and conduct of the gov- 
ernment under which we liye and of which we form a part. It is stated 
as a remarkable fact that seven members of the Bar in England are 
members of the new cabinet. It is a notable increase of their numbers 
in the House of Commons when they are found to constitute fifteen 
per cent. of the whole body. But when you remember that in every 
legislative assembly that has ever gathered in the United States, Fed- 
eral or State, I think hardly without exception the lawyers have formed 
and do still form a working responsible majority; they are the cre- 
ators and authors of all our Constitutions, of all our statutes, of all 
our laws; they are charged with the responsibility really of preserv- 
ing the liberties and the institutions under which we live. (Applause.) 
Now this great Bar of the State of New York whose merits have been 
so courteously stated by our brother from Montreal has its full share 
of this great responsibility. I think an immense service can be ren- 
dered by an association like this, and I am glad to hear that its members 
are increasing, that its influence is growing, that its conscience, force 
and power are yearly advancing, and I will do my part to help that on- 
ward movement. (Applause.) 
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EARL GREY AND BENJAMIN FRANKLIN 


SPEECH AT A DINNER OF THE Pincrims SocreTy TO EARL GREY, 
GOVERNOR-GENERAL OF CANADA, WALDoRF-ASTORIA, NEW 
York, Marcu 31, 1906 


Mr. President and Brother Pilgrims: ‘The pleasant duty has been 
assigned to me to propose the health of our distinguished guest Earl 
Grey, Governor-General of the Dominion of Canada. (Applause.) 

I hope that Lord Grey understands and appreciates who these gen- 
tlemen are of whom I am thus made the mouth-piece. These, Lord 
Grey, are “The Four Hundred” of New York, with a sprinkling of 
about forty more from Philadelphia, Boston, Great Britain and the 
other outlying parts of the world. (Laughter and applause.) 

But I do regard it as a very great privilege to be able to perform 
this service and a very great honor is conferred upon The Pilgrims 
by the presence of our distinguished guest. We welcome him not only 
on personal but on public grounds, and on both we give him the hearti- 
est greetings. (Cries of “Hear! Hear!” and applause.) 

Lord Grey is no stranger in the United States. Long before he was 
called to the exalted office which he now fills, he had been a frequent 
visitor among us. He had made the acquaintance of many of us in 
divers parts of the land, and as wherever he goes he is sure to make 
friends, he had found that he left behind him on his last voyage home 
before he became Governor-General of Canada, a host of admiring 
friends. (Cries of “Good! Good!” and applause.) And then we 
welcome him, on public grounds, because he is the personal represen- 
tative of his august sovereign the King of England, who ever since he 
came among us as a youth in 1859 or 1860 has been the constant and. 
steadfast friend of the United States. (Great applause.) Since his 
accession to the throne he has lost no opportunity to manifest his 
good-will to our country, its government and its people. So that if 
we failed to welcome his personal representative with all the honors, 
we should indeed be guilty of great neglect and ingratitude. 

And then he comes before us as the representative of a great na- 
tion—the Dominion of Canada, our nearest neighbor, whose bounda- 
ries march with ours for thirty-five hundred miles from the Atlantic 
to the Pacific. 

In the presence of the Secretary of State I speak with bated breath. 
But as I no longer live under his instructions or by his will, I can, for 
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the first time in many years, enjoy the great privilege of being without a 
master and of saying what I think and what I feel. (Laughter and 
applause.) And I do feel that this great Dominion of Canada is a na- 
tion with which we ought not only to be at perpetual peace, but that all 
possible questions remaining unadjusted between us should be settled 
as soon as possible. (Cries of “Hear! Hear!” and applause.) She 
is not only our nearest neighbor, but our most spirited and ambitious 
rival and her prosperity is advancing with leaps and bounds quite as 
vigorous as our own. It was well said by her distinguished Prime 
Minister in the eloquent fervor of the last campaign in Canada that 
while by the concession of all mankind the nineteenth century belonged 
to the United States, the twentieth century so far belonged to Canada. 
And she is certainly showing it. The development of her vast re- 
sources of every possible description, the opening of her wonderful 
agricultural lands—so rich, they say up there, that if you scatter grains 
of wheat in the morning a whole harvest is ready for gathering before 
night; and this is attracting thousands and tens of thousands of our 
own fellow citizens over the border in exchange for those whom our 
counter attractions draw away from her. I do not say which way the 
balance lies; I shall leave that for Lord Grey to determine, and no 
doubt he can. 

But we have a neighbor there to reckon with, such as we never 
thought long years before the twentieth century began. She is likely 
to become very soon not only a formidable but very successful competi- 
tor, and if she goes on as she has been proceeding for the last five 
or ten years, we shall soon find her able to feed the mother country 
without any help from us and we shall have to find new markets for our 
surplus products. One civilization, one law, one hope, one aspiration 
pervades the people of both countries, and they are so much alike that 
on my recent visit to Canada I found that when you crossed the border 
you could only tell by the change of flag under which jurisdiction you 
still were. (Applause.) 

I have referred to the fact, or opinion or hope that I entertain—I 
won’t express any opinions in the presence of the Secretary of State— 
but I referred to the hope I entertain that, for the purpose of main- 
taining and making absolutely sure for all the future peace and harmony 
between us, every unsettled question should be brought to an early de- 
termination. 

Nobody knows, nobody can ever tell how soon an international ques- 
tion of trifling importance may become of serious consequence. It was 
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my recent privilege, on a visit to Lord Grey at Ottawa, to come into 
personal contact not only with the distinguished Premier, that great 
orator and statesman, Sir Wilfrid Laurier (applause), but also with 
most of the other members of his government; and I found, so far as 
I could judge from constant and repeated conversations, a tone not 
only of sympathy and of friendship but of a great desire on their part 
that all questions that lie between us should be forever removed. I 
believe they all can be. I don’t know that you can ever settle the fish- 
eries question as long as fish swim, so that some new form of question 
as to bait or sinker may not afterwards arise. But with that excep- 
tion I believe it is possible to place the relation of these two great rival 
friendly nations on a basis that will secure harmony without any fear 
of interruption for all the future. And it is on that ground that I par- 
ticularly welcome the presence here of the distinguished Chief Magis- 
trate, the Governor-General of Canada. (Great applause.) 

Lord Grey’s ancestors, several of them, have been persons of great 
interest to the American people. When the second earl, his grandfather, 
achieved that wonderful performance in statesmanship of carrying the 
Reform Bill in ’32, sweeping away the whole system of rotten boroughs 
that had existed from the days of the Plantagenets and the Tudors, and 
substituted in its place a more reasonable and equitable distribution 
between the different parts of the kingdom, he accomplished a work 
that, while it regenerated England, appealed directly and immediately 
to the sympathy and to the admiration of the American People. (Ap- 
plause. ) 

But it is to a more remote ancestor of his that I wish particularly to 
call your attention to-night, I mean his great grandfather Major-Gen- 
eral Sir Charles Grey, who afterwards was raised to the peerage and 
became the first Earl Grey; because his experience in America fur- 
nishes us with an incident which I believe will be the chief feature of 
this notable occasion and will give complete pleasure and satisfaction 
not only to you but to all the American people. 

When the British forces were in possession of Philadelphia in that 
dismal winter of 1777, this celebrated ancestor of Lord Grey, second 
in command under Lord Howe, or Sir Henry Clinton, I forget which 
it was, was in occupation of the City and his Aide-de-Camp, Captain 
John André, were, I believe, in the actual possession of Franklin’s 
house on Market street, in that city. They had for a while a very 
good time there, and in the dining-room, where they carried on their 
revels, there was a fine portrait of Benjamin Franklin himself which 
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he and his family regarded as one of the best that had been painted. 
Well, after a few months they had to leave Philadelphia a little more 
suddenly than they had entered’ it, what loose-tongued soldiers call 
“skeedaddling”’ they had to execute in a hurry; and somehow or 
other in the confusion of their departure this fine portrait of Franklin 
disappeared from the walls of his dining-room, and was packed up 
with other miscellaneous: baggage and was seen no more in Philadelphia. 

Franklin could stand it very well, for he was over in Paris achieving 
that wonderful performance of his which secured the independence 
of America, in the form of the Treaty Alliance with France. (Ap- 
plause.) I suppose that as they could not get hold of him they regard- 
ed it as a very suitable mode of capture to make a prisoner of his por- 
trait to show to their friends at home. Well, how it got to England 
exactly nobody can tell, it is so many years and ages ago. Richard 
Bache says, in a letter to Franklin, “Captain John André took excellent 
care of the house and everything in it, but when he went away he took 
your portrait that hangs in the dining-room.” I suppose that André 
before his death—for he never returned to England—gave it to Lord 
Grey. And since that time, for one hundred and thirty years, it has 
hung upon the walls of Lord Grey’s ancestral mansion in Northumber- 
land and has been as an heirloom, a cherished treasure, generation aft- 
er generation in his family. And now Lord Grey, in full sympathy with 
that universal enthusiasm for the memory of Franklin which has ani- 
mated all the world in commemoration of the two hundredth anniver- 
sary of his birth, in full recognition of the happy feeling that prevails 
now and ought always to prevail between the two peoples, and with 
the purpose of doing all that he possibly can do to promote and advance 
the harmony of the English-speaking world as represented by these 
two nations, has concluded to restore to the United States as a free-will 
offering this portrait that has hung for so long upon his ancestral walls. 
(Tremendous applause). About a month ago he wrote a letter to the 
President of the United States making formal presentation of this 
portrait, and it is now on its way to its original home, passing through 
the hands of our American Ambassador in London; and I hope that 
it will arrive in time to take part—as Franklin cannot himself, except 
in spirit, in that great celebration of Franklin’s 200th birthday in Phil- 
adelphia, that is to come off on the 20th of April. (Renewed applause. ) 

Gentlemen, I envy Lord Grey this rare opportunity to perform such 
a signal act of grace and lofty purpose. I am sure that it will command 
the approval of his own people and will secure to our guest of this 
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evening the lasting admiration and affection of all the people of the 
United States. (Great applause.) 

Gentlemen, I propose the health of the Right Honorable Earl Grey, 
Governor-General of the Dominion of Canada. Let us drink it stand- 
ing with all the honors. 

(The toast was drunk standing, with cheers.) 


WELCOME TO JAMES BRYCE 1149 


WELCOME TO JAMES BRYCE 


SPEECH INTRODUCING AMBASSADOR Bryce, AT A DINNER GIVEN BY 
THE Prycrims, New York, Marcu 23, 1907. 


Mr. President and Fellow Pilgrims: You see what a fine thing it is 
to be a young Pilgrim—(laughter)—young enough to be called upon 
to relieve our venerable President from the performance of the duty 
that should have fallen upon him. I should like to turn the tables, 
first, upon his Excellency, if you will permit me. I wish I could intro- 
duce you to him instead of introducing him to you. And I will be- 
gin by introducing to his Excellency this company of men and women; 
for if he only knew them as well as I know them he would understand 
that this demonstration is no idle compliment, that it is an expression 
of the best sentiment of this city and country and an outburst of en- 
thusiasm and goodwill for, him and the great country that he repre- 
sents. (Great applause.) 

It is a most pleasant duty that has been entrusted to me, to propose 
the health of his Excellency, the British Ambassador, and I shall en- 
deavor to do it briefly and pertinently. I shall indulge in no abstrac- 
tions. I shall say nothing to-night of “Hands across the sea.” Partly 
because I have exhausted myself on that sentiment on many former 
occasions, and because that delightful but somewhat threadbare senti- 
ment has been entrusted to another speaker, who will bring to it all 
the freshness of novelty and will sing that favorite old song to an en- 
tirely new hymn. (Laughter and applause.) Neither shall I venture 
to say anything about our common language, our common history and 
our common literature; nor will I claim any ownership in our Chaucer, 
our Shakespeare and our Milton, because I do not venture to encroach 
upon the province—the peculiar province—of the distinguished guest 
of the evening. (Laughter.) 

I know very well that a living Ambassador in actual service, even 
he, has rights—rights that ex-officios and back numbers are bound to 
respect. (Laughter.) I speak not for myself only, but for these 
numerous back numbers and ex-officios who are about me on either 
side—Governor Morton (applause), General Porter (applause), and 
Mr. Shaw, and last, though not least, Senator Spooner (laughter and 
applause). We are all ex-officios and back numbers. We are really 
as good as dead, although we don’t want to have that fact generally 
known, 
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Now, let me say a little about Mr. Bryce in the concrete and not 
wander off into these diversions, which might amuse you but would 
give you little light on the man that we are met to honor. I can ap- 
peal to a close and long-abiding friendship with our honored guest— 
six years of intimate association with him, in which my regard and 
affection for him were constantly growing. I remember also that he 
was among the first to greet me when I landed in England, and the 
last to bid me farewell when I left. (Applause and cries of “Hear! 
hear!”) It would be strange indeed if I did not take great delight in 
this opportunity of presenting him on this first occasion of his appear- 
ance as an Ambassador before a public audience, in America. I con- 
fess that long before I knew Mr. Bryce I was very much attached to 
him. I had a very ardent sympathy for him as a brother lawyer, and 
there are a great many in this room who know how close that tie is. 
The tie of the lawyer to the lawyer is close, although perhaps the tie 
of the lawyer to the client, or the client to the lawyer, is a little closer. 

Now, in the year 1862, Mr. Bryce was admitted at Lincoln’s Inn 
as a student of the common law—Lincoln’s Inn, one of those grand 
old nurseries of the law and cradles of hberty; and he must have had 
a very, very long legal lineage, for I find on the same register that 
another James Bryce—if it was another—a man of exactly the same 
name, James Bryce, was admitted at the same Inn nearly four hun- 
dred years before, in 1478—fourteen years before Columbus discov- 
ered America. Now, think how far back he traces his legal line. You 
remember Dr. Holmes’ answer to the anxious mother, that asked him 
how early a boy’s education should begin. He said, “Why, ma’am, 
at least 200 years before he was born.” (Laughter,) But this man 
has had 400 years of nurture and training in the law. What the Tu- 
dors planted and watered found its full fruition in the glorious reign 
of Victoria and of Edward VII. And who can wonder that, with such 
nurture and such origin, he has such extreme felicity in the handling 
of great social and constitutional and legal questions and knows our 
history all by heart? (Laughter and applause.) 

Well, I love to study these registers of the Inns, and I found in 
this register of Lincoln’s Inn another very striking coincidence and one 
very interesting to all Americans, for at the same time, on the very 
day before, there was admitted in the same inn another great friend 
of America—Sir George Trevelyan. (Applause.) They both came 
to great fame and distinction. Each was Chief Secretary for Ireland 
and each has contributed very greatly to the illustration of the history 
of America. While one has endeared himself to us by the “American 
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” 


Commonwealth,” the best book ever written about our political and 
constitutional customs and institutions, the other has found his way 
to our hearts by his “History of the American Revolution,” the best 
narrative that has ever been given of that great conflict which secured 
our independence, and out of one nation, very small as it was then, 
has made two of the greatest nations of the world as they stand to-day. 
(Tremendous applause. ) 

To have practiced at the Bar of England, as our friend has for 
fifteen years, is a great education in itself, as I personally know. To 
have been for twenty-three years Regis Professor of Civil Law at 
Oxford surely was a sure foundation for the success that has followed 
him as statesman, as author and as citizen of the world. Certainly no 
more wholesome training could be had for public life in which he 
has been engaged, and for the many great offices which he has filled 
with so much distinction. Our whole experience shows that the law 
is the true entrance and avenue to public and political life. It was not 
always so, even in America—to-day the paradise of lawyers, and which 
everybody, from the President down, seems to be doing his best to 
make more and more of a paradise for them. (Great laughter and ap- 
plause.) I say it was not always so, even in America, because in the 
good old colony days of New. England there were no such things as 
professional advocates, and when John Locke, the celebrated philoso- 
pher, made his famous constitution for the Carolinas he expressly 
provided that there should be no lawyers and that nobody should plead 
for a fee. And in order to make sure that the constitution and the 
laws should be protected by the total absence of lawyers, he further 
provided—and I call Mr. Bryce’s especial attention to this—that there 
should never be any comments or criticisms upon constitutions or 
laws, so that they might be perfectly easy and plain to be understood 
by everybody. (Great laughter.) Now, I would like to know what — 
would have become of Mr. Bryce or myself if the Constitution of 
Locke had continued in force until this day? I am afraid neither of 
us would have made any considerable progress; but fortunately we 
have outgrown the wisdom of the philosophers, and I think that Mr. 
Bryce will agree with me in advising all aspiring young men of the 
English-speaking race that if they hope ever to become Ambassadors 
from either half of it to the other they shall begin by the study and 
the practice of the English law. 

Well, now, we are under a tremendous debt of gratitude for the 
splendid gift that he gave us. I suppose you would like it better if I 
should state exactly what that gift was. It was a very rare gift. It 
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was a gift that so wise a man as Robert Burns seemed to have doubt- 
ed whether it could ever be given to anybody, for it was his constant 
and never-failing prayer: 


“OQ wad some Power the giftie gie us 
To see oursels as others see us!” 


And that is exactly what Mr. Bryce gave us now nearly fifteen— 
yes, eighteen—years ago. 

I believe it was Dean Swift who said that the man who made two 
ears of corn grow, or two blades of grass grow, where only one grew 
before, would deserve the everlasting gratitude of mankind. But 
what are we to say of the man who made all the people of a great 
nation think twice as much of themselves as they ever thought before? 
I believe when he began writing that book his original idea was to ex- 
plain us to his own countrymen, but he ended in explaining us to our- 
selves. And it was a very great service that he did us in that way. 
Don’t you see the comparison between Christopher Columbus and 
James Bryce? Christopher Columbus discovered America to all the 
rest of the world, but Mr. Bryce was the first one who discovered 
America to herself. (Applause.) So if we ever think too much of 
ourselves, as some of his more critical and less indulgent countrymen 
are sometimes fond of saying—if we do think too much of ourselves, 
it is very largely his fault. It was he that struck the blow that first 
inflamed our bump of self-esteem. 

I need not tell you how very richly his path has been strewn with 
civic wreaths and laurels, or what a commanding place he has taken 
among learned and scholarly men—what a great traveller he has been, 
how he has permeated the whole of South Africa, what Alpine sum- 
mits he has mastered, how alone he reached the dreary top of Mount 
‘Ararat, seeking for some traces of the Ark and of our origin and 
common progenitors; and he has confidentially told me that he did 
find a stick of timber on top of Ararat that he thinks might possibly 
have compesed a part of Noah’s Ark. (Laughter and applause.) 

Well, that is not all that can be said about Mr. Bryce, although I 
do not want to weary him by expatiating upon his merits. You know 
very well how his published studies in history, in literature, in biogra- 
phy, have enriched our literature, how many Universities have claim- 
ed him for their own. Why, it would take from now until after the 
hour that the President has assigned for our adjournment simply to 
enumerate them. ‘To his own Alma Mater, Glasgow, you might add 
Edinburgh, Aberdeen, St. Andrews, Cambridge, London, Oxford, Bu- 
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dapest, Victoria, Toronto, and I really don’t know how many more. 
And you know something of the great offices he has filled at home— 
member of Parliament for I don’t know how many years—they never 
could get him out; and then besides that, he was Under Secretary for 
Foreign Affairs, President of the Board of Trade, Chancellor of the 
Duchy of Lancaster, andy last but not least, Chief Secretary for Ire- 
land. I knew him for six years as one of a little band that constituted 
the forlorn hope of his party for all those years in the House of Com- 
mons; but, as Shakespeare says, “the whirligig of Time brings in his 
reverses” here as well as there, and now he has been taken away from 
one of the great offices under the British Government, and from a 
great place in the Cabinet to come and fill his post at Washington, 
which is the crowning honor of them all. (Great applause and cheer- 
ing.) If a thorough knowledge of the people and the history and the 
character of both countries—the country from which he comes, and 
the country which he comes to visit, makes, as Machiavelli says it did, 
a perfect Ambassador, why, there could have been no happier choice 
than he. ‘Think of the elements that go to the composition of the man! 
Born in Ireland, and yet not an Irishman; of Scotch descent—a thor- 
ough Scotchman; a long-life resident in England, representing for 
many consecutive years a great Scottish constituency—his knowledge 
of the people that he represents is only equalled by that keen insight 
by which he has seen through us—for he has seen all the way through 
us. He knows our merits, our failings, and we always hope that he 
will be “to our failings a little blind and to our virtues very kind,” and 
do all he can to enlighten our minds. 

It is nearly a score of years since he produced his book. He will 
find now great changes have taken place—tremendous developments. 
Some of the prophecies in which he indulged—for he was a prophet— 
some of his prophecies, I say, in which he indulged, have not turned 
out to be exactly as he thought, but most of them have been strikingly 
verified, and some of those perils which he foresaw for us in the far 
distant future are now already upon us. In all our hopes, in all our 
apprehensions, we may be sure always of his constant sympathy. Let 
us hope that he may long remain among us, and that both countries 
together, whose abiding friendship no man can doubt, will by his aid 
be found working together for the advancement of civilization and 
justice, and, above all, for the peace of the world. In the coming sum- 
mer, at The Hague, we are to have a grand opportunity for co-opera- 
tion in an earnest endeavor to limit the chance of war, to put an end 
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to the relics of barbarism which still disgrace it, to secure the rights 
of neutrals and to advance the great cause of arbitration and of 
peace. Let us embrace the opportunity and make the most of it, and 
I am sure that our distinguished guest will say “Amen!” 

Gentlemen, I have now the very great pleasure of presenting to 
you and asking you to drink his health, His Excellency the Right 
Honorable James Bryce, the British Ambassador to the United States. 
(Wild cheering and great enthusiasm.) 
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US TICs HUGHES SAND VTHESUPREME*COURT 


SPEECH AT A DINNER GIVEN BY THE NEw York County LAWYERS’ 
ASSOCIATION IN Honor or Mr. Justice CHaRLeEs FE. 
Hucues, Fesruary 18, 1911 


I thought Judge Parker had forgotten his chief duty, and had left 
me to introduce myself. Before taking up the serious theme of the 
evening, I should like to say that we all’see now how Judge Werner 
spends the time in the Court of Appeals, which is supposed to be de- 
voted to the preparation of learned legal opinions. No wonder he en- 
joyed his champagne and these rich viands that have been spread be- 
fore us by the New York County Lawyers, while his neighbors and 
associates at this table were meditating upon what they should say, 
upon mere bread and water. No wonder he has had such a good time 
this evening, bringing down in his portfolio, under the disguise of a 
formal written opinion, this delightful Ciceronian oration with which 
he has entertained us all to-night. I do not think it is a misuse of his 
time at all; but what the voters of this State thought about it at the 
late election, when they declined to increase the salaries of the judges 
of the Court of Appeals, I do not know. I do not know whether it 
was because they had heard these orations or because they had not. 

Like Judge Werner, I am most delighted to be here to-night to 
join with my brethren and sisters of the Bar in this ‘splendid tribute 
so well deserved, paid to our late associate, who has now soared on 
silken wings to a higher and a nobler sphere. The brethren I have 
been in close contact with in former years, and on almost every one 
of them—yes, on every one of them I can see that the tooth of time 
has left its mark; but on the sisters, no such mark is observable. The 
brethren make up in numbers what they lose in attractiveness, and the 
sisters make up in attractiveness what they lack in numbers. 

I wonder if it will do for me to repeat here what that grand old 
conservative ‘ory, the Lord Chancellor of England, Lord Salisbury, 
said in my presence about the women of the American Bar. He said 
it on a somewhat similar occasion, and I think I may venture to repeat 
it. It was when I was taking my leave of the Bench and Bar of Eng- 
land, by whom I had been treated, on your account, with such dis- 
tinguished consideration. I was boasting, among other things, of the 
bigness of America, and the corresponding size of the American Bar, 
and I told them that it was made up, according to the then last 
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census, of one hundred and forty thousand men and eleven hundred 
women. Well, the shock that that aggregation of British judges and 
lawyers received on my stating those facts, was perfectly obvious. 
They had never heard of a female lawyer except as portrayed by 
Shakespeare in the dignified character of Portia. When I wanted to 
say the best word I could for my associates of the American Bar, I 
told them that if they would come over here and accept a retainer to 
act with one of these eleven hundred women, they would be so delight- 
ed that they would embrace every opportunity afterwards to promote 
a similar association. Well, the Lord Chancellor, when he got up to 
reply, said, expressing how shocked he was at the picture I had dis- 
played of the American Bar—he said, well, he could not accept my 
invitation, if it was true that if he came over here he would have to 
embrace eleven hundred opportunities and appear jointly in court, he 
simply would not and could not come. | 

So much has been said about Mr. Justice Hughes without calling 
any observable blush to his face, that perhaps I might venture to add 
one word more, although I am quite reluctant to do it, lest I might 
overwhelm him, and in those hours before breakfast that Judge Wer- 
ner spoke of he might wonder whether we meant every word we said. 
But every word that has thus far been spoken I know has been earnest- 
ly and truly felt. When I look back into the past history of the repu- 
tation of the Bar of the State of New York, in the Supreme Court, 
from John Jay, who was our first representative, to the honored and 
beloved Rufus W. Peckham, whose loss we so recently mourned, I 
think that the President not only made a wise selection, but paid us a 
great compliment, when he called upon Governor Hughes to add one 
more to that magnificent phalanx, and to take the place which we all 
believe—which we all know—he will fill as splendidly as any of his 
predecessors. 

This splendid Court of which he has become a member,—what mag- 
nificent work it has done in the last one hundred and twenty years; 
transmitting, preserving, interpreting and maintaining that unique in- 
strument, the Constitution of the United States, so that it has, without 
amendment, grown with the growth of the people, just as the hide of 
the animal grows with its growth from birth to old age. And how has 
this been accomplished, by his predecessors in the New York line and 
their associates on that great bench; with what aid, with what assist- 
ance have these great things been done? Why, as several of the 
speakers who have already addressed you—as Justice Hughes has him- 
self said, it has been done with the aid and the assistance and the con- 
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stant co-operation of that great conservative body—the American Bar, 
in which our predecessors in New York have fully and nobly shared. 
Its growth has been wonderful. You will remember that Chief Jus- 
tice Jay resigned his place in that Court to become Governor of the 
State of New York; but I think the patriotism of even Jay is 
excelled by him who resigned the governorship of the State of New 
York, in which he was doing such splendid service for mankind, to 
take his place in the Supreme Court of the United States. 

Then, how that Court did grow. It was forty years, however, after 
Chief Justice Jay resigned before the first records of the Court were 
printed. Up to that time the original written manuscript that had 
come up from the court below, was handed along the bench from mem- 
ber to member, until all had seen as much of the outside or the inside 
of it as they pleased. What a great step forward that was, forced up- 
on it by the necessities of the growth of the business of the Court, to 
have every record printed. What would happen to-day if the record, 
for instance, in the Standard Oil case or in the Tobacco case, the 
manuscript record, was passed from member to member of the Court 
until all the nine had devoured its contents—I am afraid there would 
have been very little physical strength left with any of them. 

Well, as has been said, the whole Department of Justice—I hope 
the Attorney General has not gone—the whole Department of Justice 
has indicated also the growth of the federal judiciary and of federal 
jurisprudence. _ Why, it is within my own recollection, shortly before 
the Civil War, when the District Attorney, Judge Roosevelt, finding 
nothing to do in the office, sent in his resignation to President Buch- 
anan; and, the President failing to accept it, he sent it in again, with 
the same result; and again, a third time. At last he found relief by 
writing a letter to the President and saying that if he did not accept 
his resignation before twelve o’clock on Saturday, he would lock up 
the office and leave the key with the marshal. Well, he was a real 
Roosevelt; he was not only a Roosevelt but a wit. It was he who, 
when on the bench of the Supreme Court of the State of New York, 
said he must resign because the salary was not enough to pay his 
taxes. It was he who adopted the habit of carrying home the papers 
in cases that he had heard at the Special Term or Chambers, in the 
tail pocket of his coat. All the lawyers and all the judges at that 
time wore dress suits, as you see in the pictures and the magnificent 
statue to Daniel Webster in the Central Park. Well, he didn’t burden 
himself by this modern habit of having masses of papers carted up to 
the house, he did not approve of it—but his clerk detected, by tying a 
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peculiar knot, known and understood only by himself, that the papers 
came back the next morning in the coattail pocket, evidently not hav- 
ing been opened at all; and when charged with this by the clerk he 
said, “Yes, that is so, but somehow I find that without untying the 
bundle, by carrying them in that mode, I in some way absorb a knowl- 
edge of their contents.” Now, how times have changed. There was 
not enough then for those federal officers to do; but now that govern- 
ment by indictment has become the order of the day, now that the af- 
fairs of all the people are open to the investigation of the Department 
of Justice under the authority of Congress, I do not see how they live 
from day to day; having no perquisites such as the District Attorney 
used to have in the days I speak of, when the moiety system prevailed. 
Why, if Mr. Wise had lived forty or fifty years ago, as District At- 
torney in the City of New York, enjoying not only the salary but his 
share of the moiety of all goods forfeited, he would have been able 
to decorate half a dozen wives with fur coats and diamond bracelets 
and pearl necklaces, and have had a good many to spare to give to 
his friends. 

Oh, the world does move on, and we move with it. We have got 
now into the most dangerous and difficult of all the positions that we 
have ever yet been in; and upon whom are we to rely to carry us 
safely through this very serious journey that we are making? Upon 
whom but the judges of the Supreme Court, and upon whom are they 
to rely except, as Judge Hughes has said, upon the Bar, who, in ex- 
ercising that conservative spirit which they have been maintaining 
now for the last hundred years, will aid and assist the Court by every 
means in their power. 

I do not mean to detain you any longer. I think you have been very 
patient; you have listened to every word that Judge Werner said with- 
out a murmur. And so, on behalf of the Bar, I join with him in ex- 
pressing the absolute confidence—the absolute knowledge that when 
President Taft laid his hand upon the shoulder of Governor Hughes 
and said, “You must come into that great tribunal,” and he accepted, 
one of the best steps was taken for the promotion of the welfare of 
the American people that have ever yet been made. ~ 
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PARE WELLSLO JAMES BRYCE 


SPEECH, AS PresipInGc OFrFicer, AT A DINNER GIVEN TO AMBASSADOR 
Bryce BY THE Pitcrims, New York, Aprix 25, 1913 


Gentlemen: In the presence of His Excellency—of Their Excel- 
lencies—all these Ambassadors who have heretofore enjoyed that title 
—TI think I ought to begin by making, on behalf of the committee that 
had this dinner in charge, an humble apology for this omission, that 
they have not furnished you—that they haven’t furnished Their Ex- 
cellencies—with the new improved imperishable diplomatic beverage— 
the unfermented grape juice. [Laughter and applause.} How long 
it is warranted to remain unfermented after being taken, I do not 
know. [Renewed laughter. ] 

But our committee have a good excuse—the news came too late. 
It was only this morning \that they learned from the press of all sorts 
—that are all so dear to us—that the Department of State had pre- 
* scribed it and that all the ambassadors had received and drunk it in 
bumpers with great applause. [Laughter and applause.] 

But I can promise Mr. Bryce that when he comes back again—and 
certainly he is coming back again—[Cries of “Hear! hear!” and ap- 
plause]|—we will give him full bumpers of this new beverage, and he 
shall find it a beverage that will never ferment. 

It is a thousand pities that Mr. Bryce is going away from us now— 
now in these perilous days of the Republic; now when the American 
Commonwealth which he thought—which he evidently thought—he 
had finished in the last edition, is going all to pieces and nobody knows 
what is to come next. I am sure that he will have to publish here- 
after an Annual American Commonwealth. [Laughter.] If he will 
promise us that, so as to keep us up-to-date with ourselves, we will 
forgive him for going away; because our country moves so fast, like 
his own country, that its history which was perfect a year ago is just 
now in the beginning of the making. There has been no such observer 
of us as Mr. Bryce for the last twenty-five years, and when he gets 
across the Pacific he will know no more about what is going on in 
Washington, in New York, in Albany, than he does of what is going 
on on the back side of the Antarctic. Why, in Albany our political 
leaders have dreams—nightmares—that are not yet cold from the heat 
of the brain that evolved them, but are already being crystallized into 
organic law day by day and night by night. [Laughter.] What is 
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going on in Washington I have asked both the gentlemen on my right 
and my left [Mr. Bryce and Mr. Walter Hines Page] who as I sup-’ 
posed, were well qualified, having just said good-bye at the Capitol, 
and one starting for the Antipodes and the other for the shores of 
Great Britain, to tell me what was going on in our wonderful metrop- 
olis, ‘but neither of them has the least idea. [Laughter and applause. ] 
But it is a very great thing that His Excellency Mr. Bryce has consent- 
ed, in his gracious good humor to give us the last night of his stay in 
America, as I might call it, and say his last farewell word to the peo- 
ple of America from the dining table of The Pilgrims, just as he said 
his first word when he landed on our shores more than six years ago. 
[ Applause. ] 

This is not the first time that I have said good-bye to Mr. Bryce, 
but this is positively his last appearance on any American stage. 
[Laughter.] Over and over again I have said it. But those were 
only dress-rehearsals. At the Century Club, at the New York Law- 
yers’ Association, at the Genealogical Society, among all the assembled 
clerical world of America—but every time till now it was all only a re- 
hearsal. This, however, is the real thing. “If you have tears prepare 
to shed them now.” Some people laugh at The Pilgrims; they say 
we are only a sentimental body—amounting really to nothing; and 
that we have no real beginning or end. But these sentiments, of which 
some men are disposed to speak so lightly, especially if they are moral 
sentiments, sometimes grow and harden into fixed convictions and into 
that public opinion which, as Mr. Bryce has taught us, governs the 
world. 

We have had one or two instances of this in our own history. Only 
in 1835 a citizen of Boston, who afterwards became one of the most 
celebrated citizens of the world, William Lloyd Garrison, was dragged 
through its streets with a rope around his body because he had just 
published the first number of the Liberator, which declared for the 
immediate liberation of the slaves. That was pure sentiment on his 
part. It was the worst kind of sentiment on the part of the people of 
Boston. But in 1863, in less than thirty years after that disgraceful 
spectacle, Lincoln signed the Proclamation of Emancipation of all the 
slaves, and Garrison lived to see his dream, his sentiment, realized and 
the whole object of his life accomplished. [Applause.] 

So it was with the slave trade. I have forgotten the year when 
Wilberforce made his great speech in the House of Commions, up to 
which time a great part of England, and all of America, I might say, 
approved the slave trade. It was embodied in our Constitution which 
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our honored fathers made that the slave trade should not be interfered 
with until 1808. But in less than fifty years from the time when Wil- 
berforce spoke, the slave trade was prohibited by almost every civil- 
ized country. Great Britain and the United States entered into the 
Treaty of Ghent in 1814 which put an end to the last war between 
them, by which they agreed that each should do all in its power to 
put an end to that horrible traffic, and again in 1842 by the Ashburton 
Treaty they agreed to fit out a joint squadron, consisting of an equal 
number of armed vessels belonging to each to pursue the slave traders 
and put an end to that horrible relic of barbarism. So there was an- 
other instance of mere sentiment—moral sentiment—growing into 
universal public opinion and compelling justice to be done. Well, no- 
body thought any harm in 1842 in a squadron of the English navy 
and a squadron of the American navy standing side by side out in the 
ocean to put an end to that unspeakable inhumanity; and some of us, 
I think, may live to see the representatives of the same navies standing 
side by side to put an end to some other great wrong. [Great applause. | 
Thus then, of our sentiments, for which they deride us. And what 
is the sentiment on which the Pilgrims are founded? 

Why, it is that the English-speaking race is one, that there never 
must be any quarrel, any bad faith, between those two great nations 
whose union for peace will secure the peace of the world. [Cries of 
“Hear! hear!” and great applause.] It is another case of sentiment 
growing and waxing into public opinion which governs all mankind. 

The abolition of unjust war is no more improbable to-day than the 
abolition of slavery or the abolition of the slave trade was at the date 
when those reforms were taken in hand. And, for one, I hope we shall 
never hesitate to work together for the good of mankind and to se- 
cure the common peace of all nations. [Renewed applause.] And I 
do not believe that the people of the United States are ever going to 
permit, at any rate, for any length of time permit, any action on the 
part of government, or president, or senate, that will tend to break 
the peace between Great Britain and the United States. [Vociferous 
applause. | 

Now, Mr. Bryce, I have been putting off as far as I could what 
little I had to say in the way of good-bye for fear I could not control 
myself. You and I were friends long before I went to England in 
1899. You were among the first to greet me when I arrived there as 
a representative of the United States. All the years that I was there 
you and Mrs. Bryce were among our dearest and. nearest friends, and, 
then, our tenure of office was almost identical—six years and three 
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months; and in that six years and three months that you and Mrs. 
Bryce have been here that friendship has been renewed and continued 
and grown stronger and stronger. I believe, gentlemen, that Mr. 
Bryce has been a very great benefactor of the American people as well 
as of his own country. [Applause.] He has been a teacher of our 
youth, and many of you at this table are young enough to. know how 
you learned from his books so much that was exalting and ennobling, 
and especially from his book on The American Commonwealth—how 
much you learned there that you could never have got from any other 
source. To the youth of this country he has been a constant living 
lesson. I believe we have got a university here for about every day 
in the year, and that Mr. Bryce has visited every one of them. He has 
lifted up the hearts and souls of those boys and young men all over 
the country, and all he has got for it is the satisfaction of doing a vast 
deal of good and carrying some highly colored hoods and gowns, 
which he will carry home as trophies—and they are so numerous and 
so highly colored that Joseph’s coat of many colors could not begin 
to compare with them. [Laughter.] 

Mr. Bryce, we are terribly sorry to lose you. England has sent 
other ambassadors, she will send many other ambassadors, but there 
is and will be only one Mr. Bryce in the whole list. [Applause.] You 
have made the American people from the Atlantic to the Pacific love 
you, and not only that, but they know you. They do not need this 
photograph that is so beautifully illuminated here on our menu to- 
night to introduce you. You cannot go into any city, town or village 
without being recognized at once. They all know that is Mr. Bryce, 
the British Ambassador, and they have learned to love you and to 
honor you; and all through this land on Wednesday, when you sail 
away from San Francisco for the Antipodes, every American heart 
will be weeping with sorrow, sorry indeed that we are losing you. 
You are not going straight home to Great Britain, because you might 
come in conflict with our friend, Mr. Page, you might cross lines, you 
might strike the same iceberg; you are going around by way of China 
and Japan, and when you have made that circuit, so great a traveler 
have you been, that you will have visited all the sections of the habitable 
globe and may well exclaim then—“Creation’s heir ; the world, the world 
is mine.” 

Ladies and gentlemen, when Mr. Bryce gets back to England he 
will be the one person of whom all Americans will inquire immedi- 
ately on arrival. [Applause.] 
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He will be a perpetual and life-long memory. Since I have been 
back from England many Englishmen have come to see me and I 
have asked who there is you want to see, and one of them would say 
one man, and another another, and another another, and another an- 
other; but from now on as long as you are on the footstool the first 
man they will inquire about on arriving in England is James ES 
who was Ambassador to the United Bilis. [ Applause. | 

Now, gentlemen, this is a peculiar dinner; we are to have only two 
speeches. What a sense of relief I see coming over so many faces! 
One of them you have had already, and I am to have the honor of 
presenting to you the one man whom you have come here to-night to 
honor, and after him, for a few minutes, the very distinguished gentle- 
man on my left who is going for the next four years to represent us. 
at the Court of St. James. [Applause.] Now, Mr. Bryce, you have 
your opportunity; you want to tell these men how much you love 
them, these women how much you love them; and I can only say on 
the part of both that it \is reciprocated mutually, cordially and most 
heartily. [Applause. | 

Ladies and gentlemen, I have the honor of presenting to you His 
Excellency the Honorable James Bryce, British Ambassador. [Tre- 
mendous applause, cheers and music; the assembled company rising 
and singing “For He’s a Jolly Good Fellow.” ] 
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ELIHU, ROOTAND PUBLIGSERMVIGE 


SPEECH AT A DINNER GIVEN BY THE NEw York County LAWYERS’ 
Association, Marcu 13, 1915, 1x Honor or Exravu Root, Re- 
TIRING Unirep States SENATOR AND PRESIDENT-ELECT OF 
tHe New York Stare ConstITuTIONAL CoNnvENTION, 1915 


Gentlemen: I hope you are not making any mistake. I am not the 
prodigal returning. I am only his elder brother who has remained at 
home all the time. Or perhaps at this moment, in the last hour I may 
say, that I have been a portion of the fatted calf that is being served 
up for his entertainment. He said a great many things that I should 
like to answer if time permitted, but I cannot do that. He says that 
forty years ago when he came to the Bar he sat at my feet. I remem- 
ber it very well, but from the time I first saw him I was afraid of his 
head, and I have been so ever since. Now I always look at my watch 
when I begin to speak so that I will know when to stop, which is one 
of the rarest accomplishments among after-dinner speakers. I rejoice 
that I have lived to see this day; to have lived more than a dozen years 
beyond the span of life allotted by the benighted psalmist who didn’t 
know what he was talking about. I rejoice particularly that I have. 
lived to take part in the celebration by the New York County Lawyers’ 
Association, the great democratic Bar Association of America, which 
does fairly represent the whole American Bar and may claim to speak 
with the tongues of the whole one hundred and forty thousand members, 
male and female, of our profession in America, assembled here tonight 
to welcome back to the ranks of the profession one whom we all honor 
and love, one who has bestowed credit and glory upon his country and 
has lived after attaining the leadership of the American Bar, to give 
fifteen unbroken years of solid service to the cause of the country sel- 
dom equalled by any public man. He speaks of the Constitution that 
we had a hand in framing twenty-one years ago. I remember 'it very 
well, for we lived together that long, hot summer of 1894 in Bishop 
Doane’s house in Albany and we framed the successive clauses of this 
existing Constitution word by word, letter by letter, laboring over it 
every night in the small hours of the morning sustained by the con- 
sciousness of duty done and an occasional drop of old Scotch whiskey. 
I shall not be there this time except occasionally but Mr. Root will be 
there in my place as I hope for all the four months and I hope he will 
not go without that essential stimulant. Great lawyers do great serv- 
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ices in the Courts, which are forgotten, but there are things that they 
do that are not in the Courts, that are not in their offices; that are 
great services to mankind and which are never forgotten. Will the 
American people ever for a moment forget Hamilton; how he carried, 
by the pure force of intellect and the strength of his own personality 
and the vigor of his eloquence, the New York Convention that met to 
consider and reject the Constitution of the United States? Its dele- 
gates were elected for that purpose, but Hamilton carried them all 
over from a majority of two-thirds against it to an actual working 
majority that carried it for New York and for the whole Union. The 
people of the United States will never forget that. They will never 
forget either how he labored for the success of that Constitution be- 
fore the people, and with what wonderful and triumphant vigor he 
carried it through, and they will never forget—and here is a point in 
which what Mr. Root has done very strongly resembles what Hamilton 
did and which cannot be forgotten; how with his wonderful power of 
organization he set the Government of the United States in actual op- 
eration under that Constitution and restored the broken credit of the 
country and made it a great nation before the world. They will never 
forget what Webster did, not in Court, not by virtue of his opinions, 
but because he labored in season and out of season for two entire 
generations to instill into the young men of America, the young men 
of two generations, an ardent and unswerving faith in the value of the 
Union, and when they marched in serried ranks to defend that starry 
flag and the integrity of the Union many and many of them were in- 
spired by his all-controlling eloquence, although he had been in his 
grave then for some ten years. I don’t think the people of New York 
will ever forget the service of Mr. Evarts, to whom your Chairman 
has referred. How magnificent he was always at the Bar; how he 
set an example for all arbitrations in that great work at Geneva; how 
he saved the executive office when a party besotted by success were 
determined to destroy it for the time being at least and saved it for 
the perpetual benefit of the people. Now Mr. Root has done things 
something like these. As Secretary of War he organized the army 
and he made an instrument in the hands of the people which, if they 
are willing to use it, will suffice always for the defense of the nation, 
not for aggression against any other people, but always ready and fit 
to perform the great and sacred duty of the defense of the Nation 
against all attacks. And then, as Secretary of State, he did other 
great things to inaugurate, as we then believed, the reign of peace, the 
reign of arbitration as the only mode of settling international disputes, 
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and although what he did, although the countless treaties that he 
signed on behalf of the United States, and which still remain upon the 
- Statute Book, seem for the moment to be mere scraps of paper, they 
will live again when this accursed war is over, and peace will reign 
once more throughout the world. And then as Senator he had a splen- 
did opportunity which he nobly improved. He maintained there the 
Constitution and the Union and the law. He had tremendous fights, 
which he always conducted with great dignity. I always was delighted 
to read, the accounts of the controversies that he had with Brother 
O’Gorman, perfectly delightful, and they are both here tonight to re- 
call or forget them. When Mr. Root came back to New York he said, 
“T belong to the Bar Association up town.” Some consider that per- 
haps rather an aristocratic affair. “What does O’Gorman belong to?” 
Why, he belongs to the New York County Lawyers’ Association. 
“Put me down at once for that,” and he is not only an honorary mem- 
ber, but he is the latest and youngest active member. 

No, the people are not going to forget what Mr. Root has done. 
He says, “Who is to speak; who is to think; who is to argue; who is 
to persuade the people to maintain the high standard which he held 
out to us?” I know. ‘The nation surrendered him last Thursday to 
the people of the State and City of New York, and he is to do that 
heavy job. I don’t think it is quite so serious as he forebodes. I think 
he gave one illustration that rather was an answer to a part of his 
own argument. He said in the Constitutional Convention twenty-six 
years ago, I decided every question without the least regard to the 
rules of parliamentary law. Well, that is a fact. And I commend 
my example to him as the President of the coming Convention. When 
such a question came up I didn’t stop to see what Caleb Cushing in 
his Manual had said about it. I didn’t stop to ask how Tom Reed 
had decided that question. I decided exactly as I thought was right, 
and if every judge will decide as he thinks is right, and every lawyer 
will speak always what he thinks is right, and every citizen will do 
what he thinks is right, I think you may give your forebodings fare- 
well and have hope for the people still. I want to say one serious 
word. It may be that this is my last word to you. Nobody knows. 
Metchnikoff is keeping us alive beyond all previous belief, and I hope 
to live to be a hundred or more. I am delighted to hear that you share 
my confident hope. But I want to say a word. I was admitted to the 
Bar sixty years ago; sixty years ago in Boston, fifty-nine years ago in 
New York, and I have studied the Bar and been a part of it ever 
since. I have studied the Bench, although I never had the honor of a 
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seat upon that exalted tribunal, upon any tribunal, and I want to say 
that I believe, I know, that the Bench and the Bar of New York, 
whom I have got tired of hearing decried, have as great ability, as fine 
quality, as great character as the men who preceded them in the same 
places twenty and forty and sixty years ago. Of course change is go- 
ing on all the time. Even Mr. Root myst not forget that. He will 
find a very different body up at Albany next month from those who 
surrounded him there in 1894, but the longer you live the more you 
will find that perpetual change is. the only absolutely unchangeable 
thing in all the course of human life. Now he and the other members 
of the Convention who are going to make the, fundamental law to rule 
over this people for twenty or forty years have got to bear that in 
mind. ‘Time and change are busy ever and there is need of the same 
ability and care and courage to adapt themselves to these changes that 
there ever has been. Finally I have no doubts nor misgivings for the 
future of the people and the Bar and the Bench of the State of New 
York. 
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HARVARD CLUB 


SPEECH AT THE CELEBRATION OF THE FIFTIETH ANNIVERSARY OF THE 
Harvarp CLus or New York, NoveMBER 3, 1915. 


Mr. President and Gentlemen: When Mr, Secretary Marvin—may 
I call him “the inevitable Marvin?”—called upon me and said I must 
come here tonight and recite from memory the whole history of the 
Harvard Club from the beginning to the end, not only things past, but 
things present and things to come, I told him I couldn’t do it. In the 
first place, I could not remember much of it, and if I should undertake 
to recite all that I did remember, nobody else would have any chance 
at all. 

When I was in College, we had a very charming professor—many 
charming professors, but one that exceeded them all. We called him 
“Pater” Channing. I find on reference to the catalogue that his real 
name was Edward Tyrrel Channing, but no one ever called him that. 
He was the father of Harvard English, the best English that I have ever 
heard spoken on either side of the water. 

He was very quaint himself, and was very fond of giving us very 
quaint subjects for our semi-monthly- forensics, and one he gave us, 
that I have never failed to remember, and which comes to me very 
_ strongly tonight, was: “He who has lived history despises the gowns- 
men who sit in cloistered ease and write about what they know not.” 

Now, in preparation for this evening, I asked for a copy of the last 
publication of the Harvard Club catalogue, and so far as I could see 
from scanning its pages, the whole history of the club, as.known to 
those writers who “sat in cloistered ease” and got it up, was from the 
incorporation of the club in 1887, but there was a Jong period of exist- 
ence before that to which no allusion is made in the pages of the last 
catalogue, for it was 1866, as I remember, that I attended the first 
dinner of the Harvard Club at Delmonico’s, the club having itself been 
organized a few weeks before. 

There were present, as distinguished guests, two ex-Presidents now, 
but one of them the acting, real President of Harvard College at that 
time, the Reverend Thomas Hill, and his predecessor, the Reverend 
Jared Sparks, the best President in my opinion that Harvard has ever 
had,—the present company only excepted. 

He was a wonderful President; he knew how to manage boys, as 
we were at that time.. If any complaint was brought to him about the 
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boys, he always said, “Let the boys alone, they’ll take care of them- 
selves.” 

One little incident shows the difference between the President of the 
time when I entered College in 1848 and the Presidents that we have 
known since. Mr. Edward Everett was thé President, and after I had 
been in College about a week—I came from the antiquated city of _ 
Salem, which was not remarkable for its knowledge of etiquette—I 
received a message from Mr. Alexander Everett, the President’s secre- 
tary: “Wouldn’t I please come to his office.” I went there in great 
apprehension ; I did not know but what I had committed the unpardon- 
able sin. He looked very solemn, and he said, “Mr. Choate, the Presi- 

dent has directed me to say to you that you passed him in Harvard 
Square yesterday without touching your hat. I trust that this offense 
‘will never be repeated.” 

It has made me think of Eliot—Eliot, stalking through Harvard 
Square, through the whole College Yard, and no notice taken of him. 
And I have thought what a wonderful change had come over the man- 
ners of the University. — 

Well, looking back to those distant days reminds me of several other 
things in which the College then differed from the College now. I 
remember that it was the last year of the College Commons. We fed 
then, or were fed, in the basement of University Hall. There were 
two sections, one at $2.50 a week, and one, to which I resorted, at $2.00 
a week, called “Starvation Hollow,” and it was not quite worthy of 
the name. It was meat one day, and pudding the next, and I really 
think it was better for our health than some of the feasts to which you 
now resort. The alleviating part of it was that we fed with the College 
silver, which bore the ancient arms of Harvard, decorated since 1638 
with that magic word “Veritas” upon them, which has carried Harvard 
through nearly three centuries, from honor to honor, and from glory 
to glory. 

I wondered where those wonderful spoons were, with the College 
arms, and I asked President Eliot tonight, and he said, “Why I’ve got 
a dozen of them myself!’ 

I do not wish to cast any reflection upon the distinguished President- 
Emeritus of the College; he deserved all the spoons that he could carry 
away. But he did not really carry these away. He told me how he 
got them; that there was an auction sale in 1863 of those wonderful 
spoons. (How each one of us wishes that he had been at that sale!) 
Well, the purchaser of the spoons presented them to the President of 
Harvard, in recognition of his wonderful service. 
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I have said that I boarded in “Starvation Hollow” at $2.00 a week. 
It was the best that my father could possibly do. He was a very proud 
Harvard man. He had graduated in 1818, and thirty years afterwards, 
in 1848, he had four sons in the annual catalogue of Harvard College. 
I have often seen him pay out what I believe was his last dollar in 
payment of the College bills, but he had graduated himself thirty years 
before, and he was determined that if he failed in everything else, those 
four boys of his should be educated at Harvard, and there we were, 
that year, 1848, one medical student, one senior, and two freshmen; 
and I have always carried the memory of that fact with the supreme 
conviction in my mind and heart that he was one of the fathers worth 
having. 

In 1855, when I came to New York, there was no relation at all exist- 
ing between New York and Harvard College. Harvard was looked 
upon, as perhaps it was, as a provincial, heretical concern, hardly worthy 
of recognition by the great dignitaries of the metropolis of New York. 
Nobody ever then thought, in New York State, of sending a boy to 
Harvard, and very few people ever thought of coming to settle in New 
York after graduating from Harvard College. There were not, I think, 
over twenty or thirty graduates of Harvard in New York at that time, 
not more than that. They never thought of a club. There were not 
enough of them to form a club, but great events were coming on, and 
great events were happening. 

Reference has been made to my brother William. I am very sorry 
he is not here tonight. He was the real founder of the Harvard Club. 
You ask me how that could be, when there were so many others. Well, 
he was the real founder of the Harvard Club in the same sense that 
the gentlemen who sat in the Federal Convention of 1787 and framed 
the Constitution were the founders of our Republic. It was he who in 
1866 prepared alone, out of his own brain, the Constitution of the 
Harvard Club, one of the few relics of antiquity preserved in your 
catalogue. It consisted of two articles: 

“Article First: ‘The Harvard Club shall be perpetual. 

“Article Second: Whatever changes shall be made in respect to the 
conduct of the club, no change shall ever be made in this first article.” 

That is the way it stands today, as it was when the Harvard Club 
was founded. 

Then, men were beginning to crowd to New York who never in 
previous decades had thought of coming here before. New York was 
sending its sons to Harvard, fathers who never had thought of sending 
them there before, and a great event occurred-in the history of Harvard 
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which is worth recalling tonight in this presence, and that was in 
1869—the election of Charles W. Eliot as the President of Harvard 
College. That event transformed, in a few years, the little, provincial, 
out-of-the-way College of Harvard into a great, national university, 
as it stands today. 

I went to Cambridge last month, and refreshed there my recollection, 
or tried to refresh my recollection of the College as it had been in my 
time, but I could not recall anything. There was nothing as it ap- 
peared to me to have been, but there were two great things presented 
to my view. One was the Widener Library, and the other were the 
Freshman Dormitories, on what we used to call the banks of the river, 
down by the Brighton coal-yards. Now, those in themselves are won- 
derful events. A great library is the true signal of a great university. 
I know it dwarfs everything else that is there about it, but it is the sign 
that Harvard still holds its lead as the great university of the United 
States. 

Under the guidance of\ President Lowell, I visited the Freshman 
Dormitories, another tremendous step forward in the history of Har- 
vard. As I went through them, and gazed at those quadrangles that 
need only time and ivy to challenge comparison with the quadrangles 
of Oxford and of Cambridge, I said to myself: “Well, this really is 
something worth having lived for, to have seen the freshmen to the 
number of 700 housed in these wonderful buildings, set aside by them- 
selves from contagion with the older and more questionable students.” 
‘And I thought to myself, “Here are two of the great events that mark 
the administration of President Lowell’s work, forever mark it.” 

I want to say a word more about my father, how he managed to send 
these four boys to Harvard, and get them all in one class, and get them 
through. He was an old-fashioned doctor in the antiquated city of 
Salem, where the witches held their sway two hundred years before; 
and to show what a wonderful achievement it was for him, I tell you 
that his ordinary fee for a professional visit was seventy-five cents, and 
for bringing a new child into the world, it was just ten times that, or 
seven dollars and a half. I understand that the modern, present charge 
by the faculty for such an event as that is $1,000. So you see, I have 
everything to be grateful for in my connection with the College; in my 
derivation of descent from previous graduates, and from my immense 
veneration for the institution itself and for everybody connected with 
it. I thank you, gentlemen, very heartily. 
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RETROSPECE 


SPEECH AT A DINNER GIVEN IN His HONor BY THE PILGRIMS AT THE 
Union LeacuEe CLus, New York, JANuary 27, 1917 


Mr. Chairman and Brethren: It is impossible for me, by any words 
that I can utter, to do justice to this occasion. ‘The beauty of it, the 
love of it, the honor of it, never have been surpassed in my personal 
experience. What a magical demonstration of love and affection this 
wonderful scene is! Truly I am not sure but that I am already in 
heaven. ‘This overhanging canopy, spangled with the stars of our na- 
tional banner; these walls, all around us, on every side, studded with 
stars; and looking down upon these eighty-five lights, sparkling before 
the same number of my warm and devoted friends—one for each year 
of my life—whose beaming faces show their good-will, why may I not 
accept this as final, and believe that I have already reached the heavenly 
goal. At any rate, it will never vanish from my memory, and when 
my time comes to “wrap the drapery of my couch about me and lie 
down to pleasant dreams,” this scene will linger in my last thoughts as 
one of the pleasantest of them all. It is impossible for me to find lan- 
guage to express my gratitude for your unfailing kindness, 

I can only say concerning my eighty-five years of life, about which 
so much has been said already, that from the beginning until now I 
have had a great deal more than I deserved. On my real birthday, on 
Wednesday last, my little grandchildren came to see the flowers. They 
could find nothing else but flowers; there was no vacant spot that was 
not covered with flowers. One of the little girls said, “Grandpa, I should 
think you would feel almost ashamed to be so popular.” (Laughter.) 
Now, that little girl struck the very idea that I had been struggling with 
all that day and had found it impossible to express. So much more than 
I deserved! It is truly wonderful how the clear brain of a little child 
of ten can catch at a thought which even grandfathers find it hard to 
express. 

Of time I have had an extension of fifteen years beyond the allotted 
span, but since the days of Carnaro and Pasteur and Metchnikoff I 
think the Psalmist is all out of date. Of friends, why, I have been 
making them from the day I was born until now. I shall not undertake 
to tell the story of my life, for it seems to be perfectly familiar to Mr. 
Wilson and Mr. Depew, and also to Mr. Murphy. (Laughter.) I ap- 
preciate their delightful compliments and their deep knowledge of all 
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the events of my life which they have so touchingly and lovingly dis- 
played, and some of which I had already forgotten. 

I will confine myself to three incidents which are not so familiar to 
you, and limit the fifteen minutes of the remainder of this banquet (for 
Iam to measure the time!) to a narration of three stories with which 
you are not quite so familiar. 

First, my birth—how I came to be born (laughter) ; second, my first 
lawsuit—how I came to enter the profession; third, my first appearance 
in public life, which now dates back a little more than sixty years. 

As to my birth: in the first place, as you may well believe, there 
was no money in it. (Laughter.) And I came very near slipping up 
at the very outset of life. There was no “limitation” applying in those 
days, such as 1s now familiarly discussed. (Laughter.) My father and 
mother had five children of whom I was the fifth, and the oldest was 
not yet five years old when I appeared in the world. ‘They all had the 
whooping-cough, and it was supposed at that time, and I believe still 
is, that whooping-cough would be fatal to a newborn child. So my 
father, who was a doctor, wrapped me up in a blanket and carried me 
over to the bank of the river. I wonder that he stopped at the bank 
(laughter), for I was altogether de trop. ‘There was no sign “Boy 
Wanted” on the front door of the house. My father placed me in the 
hands of a nurse, where I remained for eighteen months, and then 
came back and had to fight for my place in the family. (Laughter.) 
In fact, there has always been a tradition in the household that while 
out at nurse I somehow became a changeling; I differed so much from 
the other children. But you have only to look upon my dear mother’s 
features, so identical with my own, to refute the charge. (Laughter.) 

I have never had my horoscope cast, but I have no doubt there was a 
happy conjunction of constellations and stars at the moment of my 
birth, because I got one thing—by inheritance, by the gift of God, or 
by some other means—I cannot tell how; it was greater than any for- 
tune, and it has accompanied me from that day to this, and that was 
a cheerful spirit (loud applause) ; a determination always to look upon 
the bright side, and, as a cardinal maxim, never to say “Die!” (Re- 
newed applause.) That spirit, that temperament, has stood me well in 
hand in every emergency from that day until this, and is, I hope, not 
yet exhausted. It has enabled me to make friends wherever I went, 
and seldom to find myself among people that were in the least hostile. 

Well, I was born in Salem, Massachusetts, and lived there about 
twenty years, and I will tell you about my first effort in the legal pro- 
fession. I was a student; I had graduated at the law school; I had 
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gotten my degree of Bachelor of Laws at Harvard Law School, and 
thought myself ready for anything that might arise in the way of a 
lawsuit. For some time I read law in Boston in the office of my friend,. 
Mr. Leverett Saltonstall, one of the prominent lawyers in Massachu- 
setts and the most delightful of men. Many of you, I think, may have 
known him. He was very spirited, very noble, justly proud of his pedi- 
gree that had come down to him from Colonial days when Sir Richard 
Saltonstall was its first representative in New England, and he was al- 
ways a most devoted son of Harvard. 

I was in Mr. Saltonstall’s office one Winter day when two farmers. 
came in from Vermont with a law case, and they appealed to Mr. Salton- 
stall. ‘hey said they had a case—two cases in fact. Each of them 
had a carload of potatoes which had come down from Vermont to: 
Boston the previous week, and on arrival they were found frozen ab- 
solutely solid, and they had commenced a suit against the railroad com- 
pany which had brought them. Nobody knows better than Mr. Depew 
how open to attack railroad companies were in those days, and the: 
question raised in the lawsuit was whether the destruction of the pota- 
toes was owing to an act of God, or to the negligence of the railroad. 
company. 

Mr. Saltonstall went into the matter, but finally said, “I don’t think 
I can take that case—two carloads of rotten potatoes. No. But here’s. 
Choate; perhaps he’ll take it.” I was perfectly delighted to get it; I 
had never had a case before and I seized upon it at-once. An arrange- 
ment was made whereby on the next day but one I should appear be-- 
fore a magistrate and take the evidence in that wonderfully important 
case. As it happened, on the intervening day my cousin, Mr. Rufus. 
Choate, then the acknowledged head of the American Bar, who hap- 
pened to be laid up with a lame knee, took me out in his carriage for 
a drive ’round through Cambridge and Brookline. I told him of my 
first retainer. He was tickled to death. He told me a great deal as: 
to how to examine witnesses. But unhappily I forgot to ask him what 
the fee should be. I went to the magistrate’s office at the time ap- 
pointed, conscious that after consultation with the greatest lawyer in 
the country I was at least fully qualified for the service. _I spent the: 
day taking the evidence, protected the Deity against the charge made 
by the railroad company, demonstrated by the evidence that it could 
not possibly have been the act of God, and that necessarily it must have- 
been the negligence of the carrier; and the success of the suit seemed’ 
assured, 


RETROSPECT 1175 


On our way back from the place where the evidence was taken, to 
the office of Mr. Saltonstall, the question arose about my fee, and I 
was taken quite aback. “Well,’ I said, “I never had a fee; I don’t 
know anything about fees. It has taken all day. The case seems to 
have been of a good deal of importance to you, and it seems to me that 
three dollars would not be excessive. (Laughter.) “Well,” they said, 
“but there were only two carloads of potatoes; there were only two 
cases! We talked it over on our way down from Vermont, and we 
concluded that a dollar a case would be about right.” (Laughter.) I 
told them that I didn’t wish to get up a reputation for excessive charges 
at the outset of my professional life and that I would take the two 
dollars. So they gave me two little gold dollars—you remember those 
of that day, very common then, but very difficult to find now—and I 
took them with great delight. I think I must have spent one, and the 
other I gave to my class-mate, Darwin Ware, who was in the same posi- 
tion as myself and had never had a fee. 

I dismissed the subject from my mind, but a delightful bit of ro- 
mance grew out of it, for forty-two years afterwards when Mr. Ware 
died, his widow, looking over his papers in his desk, found a little 
package marked on the outside, “Half of Joe Choate’s first fee.” 
(Laughter.) And there was the other gold dollar which I had not 
spent, returned to me after so many years. Truly it was like bread 
cast upon the waters. And the romance of it is that Mr. Ware’s widow 
had the grace to present the coin to my daughter, who wears it as a 
trophy or charm upon her watch guard to this day. (Applause.) At 
any rate, this, my first experience in actual practice, fixed in my mind 
an indelible standard of moderate charging, from which those who will, 
may believe that I never departed. 

Now, as to my first entrance into public life. I always had a taste 
for it and had never, up to that time, had a chance to gratify it. I lived 
in a great caravansary of a boarding-house in Bleecker Street when the 
campaign of Fremont and Dayton and of Buchanan and Breckinridge 
came on in 1856—sixty-one years ago. Of course, I was for Fremont 
and Dayton, and we held a meeting on the roof of the boarding-house, 
composed of the boarders in the establishment, and I made a speech 
and attracted so much attention, that shortly afterwards I was invited 
to another occasion which was perpetuated in this remarkable placard 
which you see before you (indicating printed poster at guests’ table). 
Let me read it: 
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“MEETING TO BE HELD OF THE REPUBLICAN PARTY 


“The Twentieth Ward Republican Club will meet at Continental Hall, 
corner Thirty-fourth Street and Eighth Avenue, on Thursday evening, 
October 23, at 7% o’clock. The meeting will be addressed by Joseph 
H. Choate, Esq., and others.” 

You see it is as fresh as if run this morning from the press. In 
looking over old papers I happened to find it where it had lain un- 
opened for nearly sixty years. I had it framed and presented it to the 
Club, who will perhaps preserve it for sixty years more as a choice his- 
torical morsel. It is the only copy now in existence. 

I can remember perfectly well who the other speakers were. I have 
often found that the best speeches were made by “‘the others,” and so 
it must have been on that occasion. I have been put in that category 
myself so often that I can visualize them. ‘The two others were the 
famous James C. Carter, who lived to be one of the great leaders of 
the Bar of the United States, and one of its foremost citizens, and who 
never will be forgotten (applause) ; and, to lend a sort of religious tone 
to the meeting, the Rev. Octavius Brooks Frothingham, the most pro- 
gressive Unitarian divine of that day, also made a vigorous speech. 

Now, you will notice, as the placard says: “Music by the Rocky 
Mountain Glee Club! The skies brighten! Front seats reserved for 
the ladies! Victory certain!” (Laughter.) Well, we didn’t get a . 
victory, but we had peace without victory. (Laughter.) Our glorious 
candidates, ‘“The Pathfinder” and his associate, were defeated, and the 
administration of Buchanan and Breckinridge came in for the next 
four years, and plunged the country deeper and deeper in the mire of 
despair and the shame of submission to the slave power. 

Now, I think it is worth remembering. “Peace without victory” 
ended in this calamitous way, and the only mode of recovering it was 
four years afterward, when the same party, having done its best ih 
1856, had a great victory in 1860 which brought in the immortal Lin- 
coln (applause), and laid the foundation of peace between North and 
South which will last forever. (Renewed applause.) ‘Truly in all such 
contests, then and now, a final and decisive victory of the right over 
the wrong is the only way to a real peace that will endure. (Applause.) 

Those are three little incidents in my career. I like to hear myself 
described by such master artists as Wilson, Depew and Murphy. I 
couldn’t exactly recognize myself in all that Mr. Depew said, or that 
Mr. Murphy said; I thought for the moment they were talking about 
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somebody else. But I do not like to address an audience on a subject 
with which it is already absolutely familiar, and, having thus informed 
you of certain unknown incidents which led up to the future, I now 
thank you with all my heart for the glory and honor and love of this 
occasion. I wish particularly to express my gratitude to Mr. Wilson 
for its original conception and for his exquisite skill and good taste in 
carrying it out, and I bid you all an affectionate farewell. (Loud ap- 
plause. ) 
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